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PREFACE TO THE FOURTH EDITION. 


Mr. Justice Riunpini (now Sir Robert Fulton) whon retir¬ 
ing from the IJench i'e()iieste(l nn; to prepare the present 
edition of his famous work. J have in accordance with his direc¬ 
tions, noted all recent rulings up to September in their 

proper places, 1 have also incorporated in this velume the 
provisions of the Fastern llongal and Assam 'renancy Amend¬ 
ment Act I of IDOS with the note> previoiwly printed in mv 
edition of that Act which appeared as a, Supi)lement to the 
main work. Whilst interfering as little as [lossible, with the 
notes contaimal in the j)n;vi(.)us edition, T have for convenience 
*of nd'erence, brekeii up some of the long pai;igraphs under 
approj)riatc. hisulings and added seme new [laragraphs here and 
then:. M’he heavy and light brackets used in the last editioTi 
indicating respectively the changes matle by .Vet 1 ef l!t07 and 
Act Ilf of liSitS 15. have been retained in this edition as 
cases goveriusl by the Act in th(' various stages of its life are 
still coming up for decision, d’he Government rules and the 
rules of the Ib'gistratio!! I'epartment under the ,Vet hav<‘ been 
corrected iiD to date and the refenmees to the lJules of the 
Revenue Hoard have be(.‘n given from the Xew Manuals. 
A synopsis of the general ])rovisions of the .Vet has been 
added to the Introduction by .Mr. J. II. Kerr—the Joint 
Editor anil >vill it is hoped facilitate the study of the Act. 
'Pile ind(;x has been thoro'lighiv ri'vised and amplifleil bv 
I5abu .logendra ('diandra Diitta, Vakil, lligb f’ourt, whii has 
al.so carefully |)assed the book through the pre.ss. My thanks 
are due to him and also to the enterprising publishers who 
bavo done evi>rything to give the boidv a creditable get up. 

Calcutta : | 

Thf nth Drrrmhn-. 1909. j 


DICADI FAR CHATTERJlvE, 




INTRODUCTION. 

CHAPTER I. 

HISTORY OF THE BENGAL TENANCY ACT. 

The Bengal Tenancy Act, though not professing to be 
an exhaustive code of the law of landlord and tenant is 
nevertheless a complete and self-contained enactment, so far 
as the most important agrarian relations are concerned. 
Since it was passed in 1885, it has undergone various import¬ 
ant ^endments. But the principles on which the Act is 
founded have remained unaltered. The object of the amend¬ 
ments made has throughout been to give fuller effect to those 
principles. It is unfortunate, though perhaps inevitable, that 
the discussions of recent years have dealt mainly with the 
working of the Act in details, and this has tended to obscure 
its main principles. In these circumstances, it has been 
thought that some account of the history of the Act and a 
brief explanation of its principles might be useful to the great 
body of officials’ and non-officials, who are concerned in its 
working. 

Perhaps the best account of the aims and objects of the 
framers of the Benjfal Tenancy Act is to be 
Act Ver* found in the speech of the Viceroy, when the 
manont Settle- gjjj ^yJ^5 fjjgj. introduced in Council in 1883. 

Lord Ripon said,—“We have endeavoured to 
make a settlement, which* while it will not deprive the landlord 
of any of their accumulated advantages, will restore to the 
raiyats something of the position which they occupied at the 
time of the Permanent Settlement, and which we believe to 
be urgently needed, in the words of that settlement, for the 
protection and welfare of the taluqdars, raiyats and other 
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cultivators of the soil, whose in^ierests we thgn underfopfe 
to guard, and have to our shame too long negrected,”(‘). 
Again, his successor Lord Dufferin in 1885, in putting the 
motion that the Bill should be passed, said he believed that 
“it is a translation and reproduction in the language of the 
present day of the spirit and essence of Lord Cornwallis’s 
settlement, that it is in harmony with his intentions, that it 
carries out his ideas, that it is calculated to ensure the results 
he aimed at, and that it is conceived in the same beneficent 
and generous spirit, which actuated the original framers of 
the Regulations of 1793. Lord Cornwallis desired to relieve 
the zamindars from the worry and min occasioned by the 
capricious and frequent enhancements exacted from them by 
former Governments, and it is evident from his language that 
he expected they would show the same consideration to tlieir 
raiyats.’’(2) It is in fact one of the most remarkable features 
of the discussions on the Bill which subsequently became the 
Bengal Tenancy Act, that the Permanent Settlement Regula¬ 
tions were treated as the final test by which all proposals 
were to be tried. And it is therefore clear that for the com¬ 
prehension of the principles of the Tenancy Act, some know¬ 
ledge of the Permanent Settlement is necessary. 


When the East India Company in 1765 obtained the 

Revenue ad- Diwani of Bengal, Behar and Orissa, the reve- 

ministr a t i o n nue system in force was that founded by Akbar. 
previoua to the 

Permanent Set- The assessment was that originally made 
tiement. Under the guidance of Todar Mall, Akbar’s 

Finance Minister, in 1582, *and subsequently modified by 
revisions carried out between 1685 and 1750. In theory, the 
assessment was based on a measurement of the cultivated 
area, the fixing of the Government demand at one-third of 
the gross produce, (except for certain crops and classes of 
soil, for which special rates and allowances were fixed), and 
the commutation of the Government share of the produce to 


(1) Selections Irom papers relating to the Bengal Tenancy Aa, 1885, pages 140-141. 

(2) Soloctioni), page 09i. 
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' ^sh at Vates Based on average prices for a period of years.(») 
But in practice, especially in Bengal and other outlying parts 
of the Moghal Empire, large areas were as a rule let out in 
■ farm to amils or Revenue Collectors, who were apparently 
left to make their own arrangements regarding assessment 
and collections. This, it may be remarked in passing, 
accounts for the absence in Bengal of that village revenue 
agency, which is found in most of the other provinces of India, 
and the lack of which has for the last century and a half so 
seriously hampered the efforts of Government to regulate 
agrarian relations in Bengal. The want of such an agency 
and the absence of all trustworthy information as to the agri¬ 
cultural capabilities of the country was early felt by the East 
India Company. In 1769, or four years after the acquisition 
of the Diwani, supervisors were appointed to superintend 
the collection of the revenue, and were directed to obtain a 
history of the tracts under their charge with regard to their 
“ condition, revenue, abwab, capabilities of the soil &c.” On 
the basis of their enquiries, a quinquennial settlement was 
concluded for a large part of the Province in 1772, and this 
was continued with certain variations till 1790. 

In 1786, Lord Cornwallis arrived in India with instructions 
from Parliament and the Court of Directors to establish 
“ permanent rules for the settlement and collection of 
revenue.’’ His first step was to issue a set of interrogatories 
to “ the most experienced of the Civil servants,” who were 
required to report,— • 

(1) the amount of assessment proposed for each estate, 

(2) the persons with whom settlement should be made, 

(3) the measures necessary to prevent the raiyats being 
oppressed and to secure the landlords in the realisation of 
their just demands. 


I) Ain-l-Akbari. Mmiaffarpur SotUomont Report, pages 29-82. 
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On the basis of the informatiaa compiled under the first 

two heads, a decennial settlement was made in 

the Permanent 1790. This was made permanent in 1793. It 

regmVing”land- unnecessary to enter here into the contro- 

lords and ten- versy as to whether the information available 
ants. , . .... ... 

in 1793 was sufficient to justify the making of 
a permanent settlement, or whether the settlement was made 
with the right persons. It is sufficient for present purposes 
to note that the enquiries made preliminary to the Permanent 
Settlement regarding the measures necessary to prevent the 
raiyats being oppres.sed and to secure the landlords in the 
realisation of their just demands, did not supply enough 
materials for postive legislation. But by section 7 of the 
Permanent Settlement Regulation I of 1793, the Zamindars 
were required “ to conduct themselves with good faith and 
moderation towards the dependent talukdars and raiyats.” 
In section 8 of the same Regulation, it was declared as 
follows;—It being the duty of the ruling power to protect 
all classes of people, and more particularly those who from 
their situation are most helpless, the Governor-General in 
Council will, whenever he may deem it proper, enact such 
Regulations as he may think necessary for the protection and 
welfare of the dependent talukdars and raij^ats and other 
cultivators of the soil.” And finally by section 67 of Regula- 
tionVIII of 1793, it was enacted that proprietors should be 
bound by the restrictions in their kabuliyats, the ninth clause 
of which was that, “ implicit obedience be shown to all 
regulations which have been 6r may be prescribed by Govern¬ 
ment concerning the rents of the raiyats and the collections 
from under-tenants and agents of every description as well as 
from all other persons whatever.” It is on these declarations 
made in connection with the Permanent Settlement of the 
Land Revenue, that all subsequent agrarian legislation in 
Bengal has been based. And it may further be remarked 
that all the important legislative measures, from Act X of 
1859 down to the last Amendment Act of 1907, have dealt 
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with the two objects which were mentioned in Lord Cornwal¬ 
lis’s instructions of 1786, vh, the protection of the raiyats 
and the security of the landlords in the realisation of their 
just demands. 

At the time of the Permanent Settlement, the means by 

Kxchange of hoped to efifect this two-fold 

paiia$ and object was the exchange between the zamin- 
kabuliyats and , , , . /. 

appointment of dars and their tenants oxpattas and kabuiiyats, 
patwans. showing the rents legally payable and exclud¬ 

ing abwab and other impositions. The right of the raiyats to 
receive pattas was declared by section 59 of Regulation 
VIII of 1793.- By sections 54 and 55 of the same Regulation, 
it was directed that all existing abwab should be consolidated 
with the asal rent, and the imposition of any new abwab was 
pr(?hibited. By section 62, the zamindars were bound to 
appoint patwaris whose duties were to maintain the rent 
accounts of the raiyats. But the hope that, by this means, a 
continuous record of the rights and obligations of landlord 
and tenant would be maintained was doomed to early dis¬ 
appointment. In 1812, the Collector of Tirhut reported that 
there was scarcely one instance in Bihar of a patta being 
taken or a kabuliyat executed. He added however that this 
was “more the fault of the raiyat than of the inalik, the 
raiyat being averse to bind himself to pay any considerable 
fixed rent.”( ^ ) Complaints of the realisation of abwab in 
addition to the rent were numerous. 

Meanwhile Government had not neglected the other obli- 
Recovory of gation which it Ifed undertaken, of securing the 
landlords in the realisation of their dues. 
Regulation VII of 1799, (the notorious Haftam), gave the land¬ 
lords practically unrestricted power to distrain the crops, 
cattle and other personal property of the raiyats, and in cer¬ 
tain cases to arrest their persons for arrears of rent, without 
reference to any Court. Regulation V of 1812, (the Panjam), 


(1) ParlilunigK SotUeuionl Report, par» 70. 
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abolished the power of arrest, but the right of distraint 
renniained. These measures were justified at the time by the 
alleged necessity of securing the collection of the Land 
Revenue. It was argued that, as Government had the right 
to sell up the estates of the zamindars for failure to pay the 
land revenue, it was necessary to give the zamindars corres¬ 
ponding powers as regards their raiyats, in the event of the 
failure of the latter to pay their rents. On this point, Sir 
William Hunter in his Introduction to the Bengal MSS 
Records writes as follows :— 

“ The laws of 1799 and 1812 are so painfully associated 
in subsequent history with harshness to the cultivators, that 
it is necessary to emphasise the forgotten fact that they were 
at the time considered indispensable for the preservation of 
the landholders. I therefore quote a . remarkable statement 
by a Bengal administrator, whose authority on such questions 
is beyond dispute. ‘ It may not be generally known,’ wrote 
the late Mr. Buckland, ‘that the Regulation of 1799 was 
enacted in order to save the perpetual settlement, the exis¬ 
tence of which was then imperilled by the excessive indepen¬ 
dence which the raiyats (cultivators) enjoyed. For although 
it is now the custom to say that the rights of the raiyats were 
not properly protected in the perpetual settlement, it turned 
out at the time that they could take such goo 5 care of their 
rights that the zamindars could not collect their rents from 
them until the Government came to the rescue of the zamin- 
dar, and made the raiyats liable to arrest for default of pay¬ 
ment of rent’.” 

It may be noted, however, that distraint was unknown in 
India until it was introduced in connection with the Perma¬ 
nent Settlement Legislation. It was described by the Rent 
Law Commission of 1880 as a mere “offset of English 
Iaw”( 1 ). 

But it soon came to be realised that the raiyats and their 
rents could not be treated as on the same footing as the 

(1) 1-aw CcxuiDihMioiicrtt’ iioport, para 4. 
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zamindars and their revenue.s. Government had fixed the 
revenue demand in perpetuity, and the accounts of the pay¬ 
ments of the revenue were accurately kept in the Collectors’ 
offices. Neither of these safeguards existed in the case of 
the rents of the raiyats. The refusal of landlords and raiyats 
to exchange pattas and kabuliyats frustrated the hope that 
these would serve to fix the rental demand. Nor did the 
appointment of patwaris secure the desired result of main¬ 
taining accurate accounts of the payments of rent made by 
the raiyats. Where patwaris were appoigted, they were 
simply the servants of the zamindar and no reliance was 
placed on their accounts and papers. 

The next step taken was an attempt to create a village 

agency, which should be independent of both 
Attempts to . , , . 

fornf a village zamindar and raiyat and which should main- 

agenoy. records showing the rights and obliga¬ 

tions of landlords and tenants. By regulation II of iSi*?, 
Kanungos were appointed for each pargana, their duties 
being to supervise the work of the patwaris and to “ authenti¬ 
cate ” the execution of pattas and kabuliyats. By Regulation 
XII of 1817, the patwari was made a Government servant. 
His appointment and dismissal vested in .the Collector, though 
he continued to be paid by the zamjndar. But the Kanungo 
proved useless*. It was reported that his supervision of the 
patwaris was ineffectual and his power to authenticate pattas 
and kabuliyats useless, as no such documents were ever 
presented for authentication.( * ) The Kanungh was accord¬ 
ingly abolished in fSay, after a<i existence of little more than 
ten years. Nor was the rehabilitation of the patwari attended 
with much greater success. It was reported that the control 
exercised by the Collectors over his appointment and dismissal 
did not tend to make him independent of the zamindar from 
whom he received his wages.( - ) Over the greater part of 
the Province, therefore, the appointment of patw&ris gradual¬ 
ly ceased, and the Regulation of 1817 became a dead letter, 

(1) Ourbhanga Settlsiusnt Uoport, para, 72, (2) Darbltanga SotUouiont Report, para 78 
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though in 'some parts of Bihar the statutory patwari is found 
at the present day. 

The failure of all the attempts made to control agrarian 

Record of relations led the Court of Directors in 1824 
rightsproposed. jq sanction a proposal to make a survey and 
record-of-rights of the permanently settled districts of Bengal, 
as being the only means of defining and maintaining the 
rights of the raiyats.(*) More than sixty years, however, 
were to elapse before this vast undertaking was begun. But 
for temporarily settled areas, Regulation VII of 1822 provid¬ 
ed that all future settlements of the land revenue should be 
preceded by a record of “ the rights and obligations of various 
classes and persons possessing an interest in the land or in 
the rent or produce thereof.” And this course was followed 
in the resumption to revenue of lands held revenue free* on 
invalid titles. These proceedings were carried out mainly 
between 1830 and 1850, and in many districts covered con¬ 
siderable areas. The record prepared showed the following 
particulars :— 

(1) Specification of boundaries of the area under settle¬ 
ment with full details about minhai lands not liable to 
assessment. 

(2) Details regarding 'extent of cultivatioji, classification 
of lands, outturn of crops, and gross produce. 

(3) Rate of rent for each class of land and the gross 
produce for it, with specification of abwab realized along 
with rents. 

(4) Information regarding the lands held under produce 
rents, [patai or bhaolt), their extent and nature of tenure. 

(5) Determination of the status Of the tenants, of their 
privileges, and liabilities. 

(6) Information regarding village ofricials.(*) 

(1) Sir Antoojr Mac DonneU's minute, dated 20-9-18D3, para SI. Calcutta Gazette, lupple- 
meutotOet. 2S, 1898, page 1989. 

(S!) MuzaSarpur .Settlcmeut Report paraS89. 
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The work done in connection with these resumption pro¬ 
ceedings between 1830 and'iSso supplied Government for the 
the first time with a really detailed account of the rights and 
obligations of different classes of landlords and tenants. The 
first fruits were seen in Act XII of 1841, which protected 
from ejectment on the sale of an estate for arrears of revenue, 
all khudkasht and kadiuii raiyats having rights of occu¬ 
pancy at fixed rents or at rents assessable according to fixed 
rules under the regulations in force. This was an important 
recognition of the need for protection of the occupancy rights 
of the raiyats, and of the classes who were entitled to enjoy 
such rights. But no legal definitions of occupancy rights and 
occupancy raiyats were forthcoming until the passing of Act 
X of 1859, which has been described as the first effective 
step taken by the Legislature to discharge the duties under¬ 
taken at the Permanent Settlement') 

Act X of 1859 is entitled an Act to amend the law 

relating to the recovery of rent, and this was 
Act X ot 18.j0. . . . 

originally its mam object. It introduced for 

the first time definife provisions regarding suits for arrears of 
rent and the execution of decrees for arrears of rent. The 
Collector’s Court was declared to \)e the tribunal for such 
cases. But during the passage of the Bill through Council, 
important additions were made, with the result that the Act 
as passed contained a more or less exact definition of the 
different classes of raiyats and of the rights which it was 
thought expedient to confer on them. Raiyats were divided 
into three clas.ses : * • 

(1) Those who had held at rates of rent which had not 
been changed since the Permanent Settlement, were declared 
entitled to hold for ever at these rates. If the rate of rent 
had not been changed for twenty years, it was to be presum¬ 
ed that it had not been changed since the Permanent 
Settlement. 


(1) Sclcctioua, t<*KO 4S 
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(2) Every raiyat who had cultivated or held land for 12 
years was declared to have a riglit of occupancy in the land, 
so long as he paid the rent payable on account of the same 
But this rule did not apply to proprietor’s private land let 
out on lease for a term of years or year by year, and the 
accrual of occupancy rights in any land could also be barred 
by a written contract. 

(3) Other raiyats, not having rights of occupancy, were 
declared entitled to pattas only at such rates as might be 
agreed upon between them and their landlords. 

The Act contained further important provisions for the 
Occupancy protection of occupancy raiyats. Their rents 
could only be enhanced on certain specified 
grounds ; they could only be ejected by a judicial decree or 
order, and their crops could only be distrained for the arrears 
of one year. But the most debated point, on which contro¬ 
versy was to rage for over a quarter of a century, was 
whether the Act conferred rights of occupancy on the right 
class. One school of opinion argued that the immemorial 
custom of the country gave rights of occupancy to all resi¬ 
dent raiyats of the village;, who had in the earlier laws and 
regulations been vaguely styled khudkasht or kadiini. It 
was urged that to make the accrual of occupancy rights 
dependent on twelve years cultivation of a particular piece 
of land, and to allow such accrual to be barred by a written 
contract, was a serious infringement of the customary rights 
of the resident raiyats of the country. The representatives of 
the opposite school argued that the effect of the 12 years’ 
rule was to confer rights of occupancy on a large class, who 
were previously mere tenants at will. Eventually the con¬ 
troversy was set at rest for the time being by a decision of 
the High Court, that Act X of 1859 was not an exhaustive 
statement of the rights of tenants, and that claims to occu¬ 
pancy rights founded on their accrual by costom might be 
maintained.(^) 


(1) Selections, i>affc 44 
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Meanwhile another controversy had broken out regarding 
the working of the enhancement sections of 
Kiihanoomenfc tfjg /y^ct. In 1862, Sir Barnes Peacock, the 
Chief Justice of Bengal, laid down the doc¬ 
trine that rent in Bengal was “economic rent” as defined by 
Malthus, viz, “that portion of the value of the whole produce, 
which remains to the owner of the land after all the outgoings 
belonging to its cultivation, of whatever kind, have been paid, 
including thg profits of the capital employed, estimated 
according to the usual and ordinary rate of agricultural capital 
at the time being.’’ Sir Barnes Peacock further denied that 
an occupancy raiyat had any right to have his rent fixed at a 
lower rate than that which a tenant, not having a right of 
occupancy, would give for the land. 

This decision was strongly assailed as subversive of the 
customary rights of the raiyats of Bengal and contrary to all 
the undertakings given by the authors of the Permanent 
Settlement. In 186;, the matter came before a Full Bench 
of the High Court in what is known as the “Great Rent Case’’. 
( ’ ) The result was that the Full Bench by a majority 
repudiated the doctrine of “economic rent’’ and the theory 
that rent ought to be fixed by competition, as inapplicable 
to the customs j^nd conditions of the country. They held 
that a raiyat was bound to pay a fair and equitable rent, 
which should be “that portion of the gross produce, calculated 
in money, to which the zamindar is entitled under the custom 
of the country” ; and Uiat in order to ascertain this share, 
regard should be had to parganaVates, rates paid for similar 
lands in adjacent places, and rates fixed by the law and 
usage of the country.( ^) Since this decision, the claim that 
rents in Bengal are pure economic rents to be fixed by com¬ 
petition has never been accepted in responsible quarters. 


(\) Thahirani Dan v. Dinhctthar JUtU'hnr/iy U. L. R.. P. B. Vol., 202. 
(2) Soloctionfl, pago 44. 



Xll INTRODUCTION. 

Act VIII of 1869 transferred the trial of suits regarding 
Necessity for Collectors to the Civil Courts, but 

Uon***^ was expressly confined to an amendment of 

the existing law in respect of procedure and 
jurisdiction, although the discussions on the Bill brought out 
numerous admissions as to the necessity which existed for 
revising the substantive law of 1859 in regard to the accrual 
of occupancy rights and the enhancement of rents ( * ). In 
1868 Lord Lawrence, as Governor-General, recorded a minute 
relating to the depressed state of the peasantry in Bihar, in 
which he said that he believed that “it would be necessary 
for the Government sooner or later to interfere and pass a 
law which should thoroughly protect the raiyat and make 
him what he is now only in name, a fiee man, a cultivator 
with the right to cultivate the land he holds, provided he 
pays a fair rent for it.”( ■) In Eastern Bengal, widespread 
agrarian discontent culminated in 1873 in serious disturbances 
in the Pabna district, where the cultivators banded themselves 
together to resist short measurements, illegal cesses and the 
forced delivery of agreements to pay enhanced rents. In 
consequence of these disturbances, the Agrarian Disputes 
Act, passed in 1876, provided for the transfer in special 
localities and for a limited period, of the entire jurisdiction 
in respect of enhancement and arrears of rent» from the Civil 
Courts to the Revenue authorities. This was followed in 
1877 by the introduction of a Bill to provide for the more 
speedy realisation of undisputed arrears of rent. But the 
Select Committee on this Bill recommcyided that it should 
be withdrawn, and that the whole subject of the revision of 
the Rent Law of the Province should be once for all fairly 
faced. Another Committee which had been appointed, after 
the famine of 1874-75, to consider the condition of the agri¬ 
cultural classes in Bihar, made a similar recommendation. 
Accordingly in i 879 > strong Rent Commission was appoint- 


(1) 8«loctlous, page 44. 

(2) Sdcctiou 0 , page 46. 
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ed with instructions to prepare a digest of the existing statute 
and case law relating to landlord and tenant and to draw up 
a consolidating Bill. (*) 

This Bill formed the basis of the discussions which resulted 
OUjeoteof Act in the passing of Act VIII of 1885. It is 
VlIlo£i 885 . unnecessary to describe the details of these 
discussions. The provisions of ,\ct VIII of 1885, as amended 
up to date, will be analysed in the second chapter oC this 
introduction.* It is sufficient to note here that the Act had 
as its main objects, (i) to give reasonable security to the 
tenant in the occupation of his land, and (2), to give reason¬ 
able facilities to thfi landlord for the settlement and recovery 
of his rent. The new Act completly recast the provisions 
of the former Act of 1859 regarding the accrual of occupancy 
rights and the trial of suits for the enhancement and recovery 
of arrears of rent ; it defined with greater particularity 
the different classes of tenants and their various rights and 
obligaflons ; it contained provisions limiting the right of 
contract between landlord and tenant, and prohibiting tenants 
in certain cases from contracting themselves out of the rights 
conferred upon them by the law ; and finally it provided for 
the survey and preparation of a record-of-rights in land, a 
measure which, as has been shown, had been decided on sixty 
years previously, but had never actually been taken in hand, 
otherwise than in connection with a settlement of the 
Land Revenue. 

The preparation of the record-of-rights has been the main 
The record-of- feature of agrariart administration during the 
^ quarter of a century which has elapsed since 
the Bengal Tenancy Act became law. During that period, 
records-of-rights have been prepared for the whole of Orissa, 
for the Tirhut and Bliagalpur divisions, and for parts of the 
Patna division, and it is understood that it is proposed to 
continue the operations until the whole of that part of the 
Province, in which the Bengal Tenancy .\ct is in force, has 


(1) SoleotioiM, pag* 46. 
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been completely surveyed. It is on the experience of 
agrarian relations which thes.* exhaustive operations have 
supplied, that the majority of the more important amend¬ 
ments made in the Act since 1885 have been based. 

The first amendment of the Act was made by Act VIII 

of 1886. This merely made some slight alter- 

Amendments . . . , , r 

of Act Vlll of ations in the sections dealing with the transfer 
1 fifths 

of permanent tenures. It was followed by Act 
I of 1894, which made some changes in the procedure 
for the preparation of a record-of-rights under Chapter X. 
But the first important amendment of the Act was that made 
by Act III, B, C., of 1898, which completely recast Chapter X, 
dividing it into two separate portions, the first dealing with 
the preparation of a record-of rights with a view to a settle¬ 
ment of the land revenue, and providing for a settlement of 
fair and equitable rents for tenants of every class as an inte¬ 
gral part of the operations ; and the second dealing with the 
prepartion of a record-of-rights in areas where the* land 
revenue is not being settled, the Settlement Officer being 
given power to settle fair and equitable rents only where 
application is made for such settlement by the landlord or 
tenant, and in other cases being confined to a record of the 
rent payable at the time the record-of-rights is being pre¬ 
pared. Act III, B. C., of 1898 also made some important 
alterations in the provisions relating to enhancement and 
reduction of rent, the object, as stated in the statement of 
Objects and Reasons, being “ to make .the provisions of the 
law workable and to give effect to the intention of its authors, 
regarding certain points on which, owing to •want of 
sufficient clearness in the wording of the law or to the inter¬ 
pretations put on it by the Civil Courts, it has been found 
in practice to be inoperative.” 

Act I, B. C., of 1903 mainly dealt with the provisions 
ActIB. C. of relating to the transfer of permanent tenures. 
1007 . It was followed by Act I, B. C., of 1907, which 

is probably the most important agrarian measure, which 
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has been passed since 1885. ‘For, though the Amendment Act 
of 1898 introduced considerable changes, it dealt with only one 
aspect of the case, the preparation of a record-of-rights and 
the settlement of fair and equitable rents ; while there are 
few important provisions of the Tenancy Act which are not 
affected by the Act of 1907. Its objects, as given in the 
Statement of Objects and Reasons, were,— 

(i) While, on the one hand, giving landlords greater 
facilities for the collection of their rents yet, on the other, 
to discourage their evading the provisions of the Bengal 
Tenancy Act, 1885, with regard to the enhancement of rent 
by entering into unfair, inequitable and collusive compro¬ 
mises with their tenants ; 


(2) to give greater authority to the record-of-rights when 
such record has been duly prepared and published ; 

(3) to give power to Government to distinguish between 
good «nd bad landlords, and to take steps in the case of the 
latter for the reduction of rents, when they appear to have 
been so unduly enhanced as to be oppressive to the cultiva¬ 
tors of the soil, and 


(4) to revise the Bengal Tenancy Act, 1885, to the extent 
of removing such defects in it as the working of the Act 
during the past twenty years has brought to light, and such 
ambiguities and anomalies as have given rise to conflict of 
opinion and judicial decision, 


A considerable part of the provisions of the Amendment 
Weight to bo of ’907 wa*s due to the recognition of 

attached to-the the fact that the preparation of the record of 
of lights. considerably modified agrarian 

conditions. In the first place, experience had shown that 
the mere preparation of the record-of-rights was not in itself 
sufficient to prevent evasions of the law. The great majority 
of rent suits are decided ex-parte. In such cases, it was found 
that the record-of-rights was not referred to by the Courts, 
because it was not produced by either of the parties. The 
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Amendment Act therefore provides for the production of 
the entry regarding rent in the record-of-rights in all rent 
suits. Again, the former law, regarding the force to be at¬ 
tached to the entries in the record-of-rights, was somewhat 
vague and indefinite. The Amendment Act provides that 
every entry in a record-of-rights shall be presumed to be 
correct until it is proved by evidence to be incorrect, and 
requires a Court passing a decree at variance with entries in 
the record-of-rights, to record its reasons for so doing. 

But while the Act thus gave greater definiteness and 
force to the record-of-rights in matters relating 
ceduTO™fOT ^the land, it has also recognised that the pre- 
recoveryof paration of a record-of-rights may in certain 
circumstances justify a more summary pro¬ 
cedure for the recovery of rents, and it accordingly pro¬ 
vides for the use, under certain restrictions, of such a pro¬ 
cedure in areas in which a record-of-rights has been prepared 
and is maintained. Any landlord in such an area may apply 
to the Local Government for the application of the procedure, 
prescribed by the Public Demands Recovery Act 1 , B. C., of 
1895, to the recovery of the arrears of rent due to him. If 
the application is allowed, and as to this the Local Govern¬ 
ment has absolute discretion, the landlord may make a 
requisition to a Certificate Officer specially appointed by the 
Local Government, for the recovery of arrears of rent due 
from any tenant. The Certificate Officer may then issue a 
certificate, which will have the force and effect of a decree 
of a Civil Court. The tenant, againstVhom the certificate is 
issued, may file an objection, and that objection will be heard 
and considered by the Certificate Officer. The Certificate 
Officer’s decision is subject to appeal to the Collector of the 
district and to revision by the Commissioner and the Board 
of Revenue. A suit may also be instituted in the Civil 
Court on certain grounds to have the certificate set aside. 
Subject to the orders which may be passed on objection or on 
reference to the Civil Court, the certificate is final and may 
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be executed in the manner provided in Chapter XIV of the Act 
for the execution of decrees for arrears of rent. The main 
differences between the certificate procedure and the ordinary 
procedure for the recovery of arrears of rent are that, under 
the certificate procedure, the landlord obtains his decree at 
once instead of after the hearing, and the execution of the 
decree is carried out by a Revenue Officer, instead of by the 
Civil Court. 

Another important amendment made by Act I, B. C., of 

. 1907 is the recognition, under certain condi- 

Rent suits by . ... 

co-sharer land- tions, of a suit for arrears of rent, brought by 
one of several co-sharer landlords, as a rent suit, 
resulting in a decree having the force of a rent decree. The 
previous law, under which a decree obtained by a single co¬ 
sharer was a mere money decree, was harassing not only to 
the landlords, but also to the tenants, by exposing them to a 
number of successive suits brought by different landlords for 
their share of the arrears. 

The Amendment Act also deals with the question of 

compromises and agreements between land- 

and a^reeinenta tenant filed before Revenue and Civil 

between land- Courts. The principle adopted is that no 
lord and tenant. • r r i 

Court shall give effect to an agreement or 
compromise the terms of which, if they were embodied in a 
contract, could not be enforced under the Act. 

The other provisions of the Amendment Act of 1907 are 
discussed under the proper sections in this book, and are 
described in the analysis of the Act as a whole, which forms 
the subject of the following Chapter. 

The operation of the Amendment Act of 1907 however 
is confined td what may be called Bengal Proper and its 
provisions had .to be re-enacted as Act I of 1908 of the 
Eastern Bengal and Assam Council, with such alterations 
as were considered " suitable to local conditions.” 


B 
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The following are the more Important changes made in 
this Act:— 

1. The addition of a proviso to the definition of “village” 
in section 3 clause 10. 

2. The alteration made in section 10 (^) regarding the 
effect of the purchase of an occupancy holding by a co¬ 
proprietor or joint tenure-holder (Sec. 22). 

3. The omission of (Sec. 18) the provision by which the 
law regarding the evidence required to establish a landlord’s 
recognition of the division of a tenure or holding has been 
altered in Bengal (Sec. 88). 

4. The alterations made in sections 33 and 42 intended 
to give Revenue OlTicers and courts a wider discretion in 
dealing with agreements and compromises (Secs, logli, 109C 
and 147 A). 

5. The alteration in sec. 44 limiting the right to Institute 
a suit in the manner therein provided to co-sharer landlords 
who collect their shares of the rent separately (148A). 

6. The omission of sec. 54 by which it is provided that 

Sec. 310A, of the Code of Civil Procedure (Act XIV of 1882) 
should not apply in the case of sales in execution of rent 
decrees (Sec. 170). • 

The remaining changes have been made for the purpose 
of removing practical defects pointed out by persons con¬ 
sulted or are mere changes in drafting. 

Some of these alteratbns are decidedly improvements 
upon the Bengal Act, especially the provision about agree¬ 
ments and compromises and the provision saving the 
operation of Sec 3 loA of the Code of Civil Procedure (O. 
XXI, r, 89 of the New Code) in rent execution cases, and the 
new province may be congratulated on the result of this new 
legislation. 



CHAPTER II. 


An Analysis of thk Provisions of the 
Bengal Tenancy Act. 


PART I. 

Substantive bkovisidns UKUAituiNd the bights an-d obligations 

OF DIFFKBENT CLASSES OF LANHLOKDS AN'D TENANTS. 

The Bengal Tenancy .^ct divides the agricultural 
community into two classes, landlords and 

LaiKllorua. 

tenants, or rent receivers and rent payers. A 

landlord may be either a proprietor, a tenure- 
Scotiou3(2). , ,, 

holder or a raiyat. A proprietor is the owner 
of an estate or share of an estate. He may sublet his estate 
or a share of it to a tenure holder, in which case he is the 
landlord of the tenure holder, or he may manage his estate 
himself, in which case he is the landlord of the raiyats who 
hold the land directly under him. Similarly a tenure-holder 
may sublet his tenure to a subordinate tenure-holder, in which 
case the former is-the landlord of the latter. Or, if a tenure- 
holder manages his tenure himself, he is the landlord of the 
raiyats who hold under him. A raiyat’s interest is called 
a holding. A raiyat who sublets his holding or part of it to an 
under-raiyat is the landlord of the ynder-raiyat. 

A tenant may be either a tenure-holder, a raiyat or an 
under-raiyat, A tenure-holder is the tenant of 
the proprietor or superior tenure-holder under 
whom he holds. A raiyat is the tenant of the proprietor or 
tenure-holder under whom he holds. And an under-raiyat is 
the tenant of the raiyat or superior under-raiyat under whom 
he holds. The Bengal Tenancy Act is mainly concerned 
with the rights and duties of the various classes of tenants. 
These will be described separately for each class. 
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Certain provisions of the Act are, however, common to all 
tenants. The rent of a tenant is whatever is 

irrovisions 

oommon to all lawfully payable or deliverable in money or 
T» i o by a tenant to his landlord on account 

of the use or occupation of the land held by 
the tenant. Every tenant is liable to pay additional rent 

Alteration of proved by measurement to be 

rent owing to in excess of the area for which rent has 
alteration of . • _ 

area. previously been paid by him ; and is entitled 

notion 52. ^ reduction of rent for any deficiency proved 

by measurement to exist in the area of his tenure or holding, 
as compared with the area for which rent has previously been 
paid by him. 

Subject to agreement or established usage, the money 
Payment of rent of a tenant is payable in four equal 
mental annual instalments; and any tenant making 

Section 53. a payment of rent may declare the year or 

instalment to which he wishes the payment 
Section 55. , . , ■ ■ , 

to be credited, and if he does so, the land¬ 
lord is , bound to credit the payment accordingly. Every 
Receipt* for ^^riant, who makes a payment of rent, is en- 
rent. titled to obtain from his landlord a written 

receipt containing certain'specified particu¬ 
lars. If a landlord fails to give his tenant 

Section 58. . . . 

a proper receipt, the tenant may, on insti¬ 
tuting a suit, recover from the landlord as a penalty a sum 
not exceeding double the amount of the rent paid ; and the 
landlord is also liable to be fined by the Collector a sum not 
Depoait of exceeding 50 rupees. If a landlord refuses to 
rent m Court. receive a payment of rent or to grant a receipt 
Section 61. Jqj, tenant may, under certain conditions, 

deposit the rent in Court, obtaining a receipt from the Court. 

Intereet on An instalment of rent, which is not paid on 
•rrears of rent. 0^ which it falls due becomes an 

Section 67 . arrear, and bears simple interest at the rate of 
per cent per annum until it is paid, or until the landlord 


rent by instal 
ments. 

Section 53. 


Section 55. 


Receipts for 
rent. 

Section 56. 


Section 58. 


rent in Court. 
Section 6 I. 


Interest on 
arrears of rent. 
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boction 73. 


institutes a suit for its recovery. If in any suit brought for 

Damagea for the recovery of arrears of rent, it appears that 
negleot to pay , • , 

rent, the tenant has without reasonable or probable 

Section 68. cause, neglected or refused to pay his rent, the 
Court may award the landlord damages not exceeding 25 per 
cent of the amount decreed, in lieu of interest; and similarly, 
if a landlord brings a suit for the recovery of arrears of rent 
without reasonable or probable cause, the Court may award 
the tenant damages, not exceeding 25 per cent of the amount 
Illegal exao- claimed. All impositions upon tenants, such 
as abwab, tnahtut, &c., in addition to the actual 
Section 74 . rent, are illegal, and all stipulations and reser¬ 
vations for the payment of such are void. Any tenant from 
whom such payments are exacted, may insti¬ 
tute a suit for their recovery together with a 

penalty. 

The following provisions not confined to rent, also apply 

Division of a to all classes of tenants. A division of a 
tenure or hold- , , ,. . 

ing. tenure or holding or distribution of the rent 

Section 88. payable in respect thereof, is not binding on 
the landlord unless made with his consent. No tenant can 
Ejectment. be ejected from his holding except in execu- 

Seotion 89 . tion of a decree. A landlord and a tenant are 

debarred from entering into certain contracts 
purporting to deprive the tenant of rights to 
which he is entitled under the Act. No Court 
or Revenue Officer can give effect to any agreement or com- 
„ . promise,*, made by a landlord and tenant, the 

and Section 147 terms of which, if embodied in a contract, could 
not be enforced under the Act. But the Act 
does not affect any custom, usage or customary right, not 
Customary inconsistent with, or not expressly or by neces¬ 
sary implication modified or abolished by, its 
provisions. When in any suit between a land¬ 
lord and tenant as such, the tenant renounces 
his character as tenant of the landlord, by set¬ 
ting up, without reasonable or probable cause, 


Contracts be¬ 
tween landlord 
and tenant. 

Section 178. 


rights. 
Section 183. 


Denial of land 
lord’s title. 

Section 186 A. 
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title in a third person or himself, the Court may award the 
landlord damages up to an amount not exceeding ten times 
the tenant’s rent. 

The remaining substantive provisions of the Act apply to 
particular clas.ses of tenants, vis., tenure-holders, raiyats and 
under-raiyats, and these will now be dealt with in order. 

(i) TENURE-HOLDERS. 

The Act describes rather than defines the distinction 

between a tenure-hoider and a raiyat. Practi- 
Section 5 . ,, .... t. u 

cally a tenure-holder is a person who has 

acquired a right to hold land for the purpo.se of collecting 

rents or bringing it under cultivation by establishing tenants 

on it ; while a raiyat is a person who has acquired a right to 

hold land for the purpose of cultivating it himself. 

There are three kinds of tenures,— 

(1) those which are held at a n-nt or rate of rent, which 
is fixed in perpetuity, 

(2) permanent tenures, 

(3) temporary tenures. 

The rents of tenures which have beem held at a rent or 
Tenuws at fix- which has not been changed since 

ed rents or ratcH the Permanent Settlement, cannot be increas- 
of rent. , ,. 

fc ed except on the ground of increase of area, 

potion 50. ... , , , 

When It IS shown that the rent of any tenure 

has not been changed for 20 years, it shall be presumed, until 

the contrary is shown, that it has beeo held at that rent since 

the Permanent Settlement. Tenures at fixed rents or rates 

Section 179 created by the grant of a 

lease by any proprietor or holder of a perma¬ 
nent tenure in a permanently settled estate. In temporarily 
In temporarily settled estates, the right to hold a tenure at 
settled estate*. a rent or rate of rent fixed in perpetuity can 
Sees. 191 4 192 . Q,^jy i,e conferred by Government. The pro¬ 
prietor can only grant a right to hold at a rent or rate of 
rent fixed for the period of settlement, and the rent so 


Tenure* at fix¬ 
ed rents or rate* 
of rent. 

Action 50. 


Section 179. 
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fixed is liable to be enhanced, when any fresh settlement 
of the Land Revenue is made. 


. Section 6. 


Section 5i 


Permanent tenures are heritable and not held for a 
Permanent time, but their rents may be enhanced 

tenures. by contract or by suit, subject to the provisions 

Sootion .3 (8). qJ- When a permanent tenure has 

been held since the Permanent Settlement, its rent is not 
liable to enhancement, except on proof that the landlord is 
entitled to enhance by local custom or the 
of conditions under which the tenure is held, or 

that the tenure-holder, by receiving reduc¬ 
tions of his rent otherwise than on account of 
a diminution of the area of the tenure has subjected himself to 
the payment of an increased rent, and that the lands are 
capable of affording it. The rent of a perma¬ 
nent tenure held since the Permanant Settle¬ 
ment may also be altered on the ground of alteration of area. 
The rents of permanent tenures, which are liable to enhance¬ 
ment of rent, may be enhanced either by contract or by a 
Court. There is no restriction on the enhancement by con¬ 
tract of the rent of a permanent tenure-holder ; but a Court 
may only decree an enhancement up to the 
limit of the customary rate payable for similar 
tenures in the vicinity, or if there is no such customary rate, 
up to such limit as the Court thinks fair and equitable. The 
rent fixed by the Court shall be such as to leave the tenure- 
holder as profit not less than^ lO per cent of the balance 
which remains, after deducting the expenses of collection 
from the gross rents payable to the tenure holder, including 
in the gross rents a fair and equitable rent for any land occu¬ 
pied by the tenure-holder himself, or let out by him rent-free 
or at a beneficial rent. When the rent of a 
tenure-holder has been enhanced by a Court 
or by contract, it cannot be again enhanced by a Court for 
fifteen years. 


StH'tioii 7. 


Sootion 0. 
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A permanent tenure-holder cannot be ejected except on 
Ejaotment. the ground that he has broken a condition, on 

Section 10 . breach of which he is, under the terms of his 

contract, liable to be ejected ; and if the contract was made 
after the passing of the Act, the condition must be consistent 
with the provisions of the Act. A permanent tenure-holder 
cannot be ejected for arrears of rent, but his 
tenure may be sold in execution of a decree for 
arrears of rent, and the rent is the first charge thereon. A 
permanent tenure may be transferred or bequeathed like 
Transfer and immoveable property ; but the purchaser, 

heritability. usufructuary mortgagee or heir of a perma- 
Sootions 11-16. j^g^t tenure must, through the Collector of the 
district, notify his acquisition to the landlord, and pay the 
landlord a prescribed fee, unless he has acquired the tenure 
at a sale in execution of a decree for arrears of rent due in 
respect of the tenure. The acceptance of the fee by the 
landlord does not bind the landlord in any 
way, but if the tenure is really permanent, the 
transfer becomes valid on the payment of the fee to, and 
receipt of the notice by, the Collector. Permanent tenures 

Creation of created by an express grant or by 

permanent ten- custom and course of dealings. Their essence 
is that they are not held for a limited time. 

Temporary tenures, on the other hand, are held for a 
Temporary limited time. The Act contains no special 
tenares. provisions regarding them. They are regu¬ 
lated by the terms of the contract made* between the land¬ 
lord and the tenant. 


Section 18A. 


• (2) RAIYATS. 

The Act deals with four classes of raiyats,— 

(1) Raiyats holding at a rent or rate of rent fixed in 
perpetuity. 

(2) Settled raiyats. 

(3) Occupancy raiyats. 

(4) Non-occupancy raiyats. 
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Provisiona 
common to all 
raiyats. 

Subletting. 
Section 85. 


Those provisions of the Act which are 
common to all raiyats will first be described. 
Any raiyat may sublet the lands of his hold¬ 
ing, but if he sublets otherwise than by a 


registered instrument, the sublease is not valid against the 


landlord, unless made with the landlord’s consent. No , sub¬ 


lease for a term exceeding nine years is valid. Any raiyat. 


Surrender. not bound by a lease or agreement for a fixed 


Section 86. period, may surrender his holding at the end 
of any agricultural year. But unless he gives three months’ 
notice of his intention to surrender, he is liable for the rent 


for the year following the date of surrender. And if the 
holding is subject to an incumbrance secured by a registered 
instrument, the surrender is only valid, if made with the con¬ 
sent of the landlord and the incumbrancer. If a raiyat 
Abandonment, abandons his holding, the landlord may enter 
Section 87. upon it and either let it out to another tenant, 
or take it into cultivation himself, at any time after the expi; 
ration of the agricultural year in which the original raiyat 
ceased to cultivate ; but before entering into possession, the 
landlord must give notice of his intention to the Collector. 


Any raiyat, on being ejected from his holding, is ent it led to 

compensation for any improvements which he 
Compeniation : , , . , , • , 

on ejectment for has made thereon, and cannot be ejected 

improvements. until the landlord has paid him the compensa- 

Seetion 82. . • , . 

tion assessed by the Court. The right to make 

improvements differs for various classes of raiyats and will be 

described in the paragraphs belcnv which deal separately with 

each class. When a raiyat has, before the date of his eject- 

,, ment, sown or planted any crops in the land, 

sown. he is entitled at the option of his landlord, 

Section 156 . either to retain possession of the land on such 

terms as the Court may deem reasonable, until the crops are 

reaped, ^ to receive from the landlord the value of the crops 

as estim^ed by the Court. The raiyat is also entitled to 

receive from the landlord the value of any labour and capital 



xxvi 


INTRODUCTION. 


expended by him in preparing, the land for the sowing of 
crops, even though no crops have actually been sown. But 
no such compensation is payable, when the raiyat after the 
commencement of the ejectment proceedings, has cultivated 
or prepared the land contrary to local usage. 


When the rent of a raiyati holding has not been changed 
_ . ^ . since the Permanent Settlement, it cannot be 

fixed rates or increased except on the ground of an altera- 

**8eotion 50 holding. When it is 

shown that the rent of any holding has not 
been changed for 20 years, it shall be presumed, until the 
contrary is shown, that it has been held at that rent since the 
Permanent Settlement. Leases at rents or rates of rent fixed 
in perpetuity can only be granted by a proprietor or perma¬ 
nent tenure-holder in a permanently settled 
estate. In a temporarily settled estate, the 
rents of all raiyati holdings are liable to enhancement at every 
fre.sh settlement of the Land Revenue, unless 
the right to hold beyond the time of the settle¬ 
ment at a particular rate of rent has been expressly recognis¬ 
ed by a Revenue authority empowered by Government to 
make definitively or confirm settlements. 


Section 17^^. 


Secs. 191 & 192. 


Raiyats holding at rents or rates of rent fixed in perpetuity ^ 
Transfer and subject to the same provisions regarding ; 

Hcritability. the transfer of, and succession to, their hold- . 

Section 18 . j^gg gg permanent tenure-holders, i. e. such 
holdings are transferable and*heritable, subject to notice and 
payment of the prescribed fee to the landlord. A raiyat, 
Bjectment. holding at a rent or rate of rent fixed in per- 

Seotion 18. petuity, jcannot be ejected by the landlord 

except on the ground that he has broken a condition consis- 
„ . tent with the Act,''on~^each' of is 

otction 66. III! ^||,^ I I • 

under ms contract with his landlordiiJ^able to 
be ejected. N or ca n such a raiyat be ejected for affears of 
rent^ but his holding may be .sold in execution of a^^ee for 
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arrears of rent, and the rent is the first charge thereon. A 

raiyat hoTcnng”at fixed rates has the same 
Improvements. . 

right to make improvements as an occupancy 
raiyat (see infra). 

Every person who, for twelve years, has continuously held 
Settled mi- ^ raiyat in any village, becomes at the 

yi'ts- end of that period, a settled raiyat of the vil- 

Scotion 20. lage. A person is deemed for the purposes of 

the definition to have held as a raiyat any land held as a 
raiyat by a person whose heir he is. And in any proceeding 
under the Act, it shall be presumed, until the ‘contrary is 
proved, that any |)er.son, holding any land as a raiyat, has 
held it or part of it for twelve years continuously as a raiyat, 
Bigttt of or therefore a settled raiyat of the 

rupaiicy. village in which the land lies. Every .settled 

.Section 21. raiyat of a village has a right of occupancy in 

all land for the time being held by him as a raiyat in that 
village. 


A right of occupancy may in some cases be acquired also 
DiBiiiictioii by purchase, but the purchaser of a right ofoc- 
ralj^raaiHroccu* cupancy does not thereby acquire the status of 
pancy miyats. a settled raiyat. A man can become a settled 
raiyat of a village, only by holding land as a raiyat in the village 
for twelve continuous years. A holder of occupancy rights 
who is not a settled raiyat of a village, merely has occupmey 
rights in the holding which hd has acquired by purchase. If 
he takes up other lands for cultivation, he will not obtain occu¬ 
pancy right.s in them, until he has held lands in the village as 
a raiyat for twelve continuous years. .A settled raiyat on 
the other hand obtains .a right of occupancy directly he 
takes up any fresh land. This, however, is the only 
distinction between a .settled raiyat and an occupancy 
raiyat. The incidents of occupancy right are the same in 
both cases. 
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00 e n p ft n oy 
rglit. 

Section 23. 
Ejectment. 
Section 25. 


Section 65. 


A raiyat with a right of occupancy may use his land in 
InoidentB of any manner which does not m aterially im pair 
its value, or render it unfit for the purposes of 
the tenancy. He cannot be ejected except in 
execution of a decree for ejectment, passed on 
the ground that he has used the land of his_ 
hol 4 ingJia-a manncx.which.rgadcfs it unfit for the purposes* 
of the tenancy, or that he has broken a condi- 
ti on co nsistent with the j(.rOYisions of the Act, 
on breach of which he is under his contract liable to be eject¬ 
ed. An occupancy raiyat cannot be ejected for non-payment 
of rent, but his holding may be sold in execution of a 
decree for arrears of rent, and the rent is the first charge 

-T 

thereon. A right of occupancy is heritable, 
but is p ot trfns i fj gble without the lanSlord’s 
consent, unless there is an usage to the contrary. 
An occupancy raiyat can make an improve¬ 
ment in respect of his holding, and can carry 
out any work which adds to the value of the holding and is 
suitable to the holding and consistent with the purpose for 
Improvements which it was let, unless the improvement af- 
Sections 76 and fects Other holdings also, when the landlord 
has the prior right to make it. 


Haritability 
and transfer¬ 
ability. 

Section 26. 
Section 183. 


An occupancy raiyat is required to pay rent for his hold- 
„ , inff at fair and equitable rates. Where an oc- 

Koneyrentof o ^ 

occupancy cupancy raiyat pays a money rent, such rent 
can be enhanced^by contract between the land¬ 
lord and his tenant onjy under certain restric- 
The rent cannot be enhanced oftener than once in 
fifteen years. The enhancement must not 


raiyats 
Section 24. 




s. 


EnbaDcement 
by contract. 
Section 29. 


exceed two._annas in the rupee, unless it is 
made in considdraffon of release from the 
ob ligat ion to grow a special crop for the convenienc^df tKc 
landlord, or on the ground of an improvement of the holding 
effected by or at the expense of the landlord. In these two 
cases, there is no limit to the amount of the enhancement, but 
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in the latter case, the enhaftcement is payable only so long as 
the improvement exists and produces its estimated effect in 
respect of the holding. In all cases, the contract of enhance¬ 
ment must be proved either by a written and registered 
document or by actual payment of the: enhanced rent for a 
continuous period of not less than three years. 

EnlMcement landlord of an occupancy raiyat may 

by suit. obtain an enhancement by suit on any of the 

Section 30. following grounds,— 


(<r) that the rate of rent paid by the raiyat is below 
the prevailing rate paid by occupancy raiyats for 
land of a similar description and with similar advan¬ 
tages in the same village, or in neighbouring vil¬ 
lages!, and that there is no sufficient reason for his 
holding at so low a rate ; 

(b) that there has been a rise in the average local 
prices of staple food crops during the currency of 
the present rent ; 

[c) that the productive powers of the land held by the 
“ raiyat have been increased by an improvement 

effected by, or at the expense of the landlord, 
during the currency of the present rent; 

{d) that the productive powers of the land held by the 
raiyat have been increased by fluvial action. 

The court shall not decree any enhancement which is 
under the circumstances of the case unfair or 
inequitable ; and if an enhancement has been 
made by contract, or by suit on the ground that the rate of 
rent is below the prevailing rate, or on the ground of a rise in 
prices, or if a suit claiming an enhancement on 
either of these grounds has been dismissed on 
the merits, no further suit for enhancement on either of these 
grounds shall be entertained for fifteen years. 

Reduction of A" occupancy raiyat may obtain a reduc- 

money rent. lion of his money rent by suit on either of the 
following grounds,— • * 


bection 


Section 37. 


Section 38. 
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(a) that the soil of the holding has permanently 
deteriorated through no fault of the raiyat, or 
(^) that there has been a fall in the average local prices 
of staple food crops. 

The Act contains no provision for the enhancement or 
Protluco rents, reduction of the rent of an occupanc)' raiyat 
iSeetioii 40 . when paid in kind, but either the landlord or 
the tenant may apply to have such rent commuted to a money 

' rent. 


Limitations on 
tho accjuisition 
of ocuunatiey 
rights by land¬ 
lords 

iScetion 22 


There are certain limitations regarding the accrual of 
occupancy rights. Where such riglits become 
vested in a proprietor or permanent tenure- 
holder, who is the immediate landl(jrd of an 
occupancy holding, they cease to exist and 
and merge in the superior landlord’s interest. 
When a person, who is jointlj' interested in land as a pro¬ 
prietor or permanent tenure-holder, acquires an occiqjaiicy 
right, he is entitled to hold the land subject to the payme-nt 
to hts co-proprietors or joint permanent tenure-holders of 
the shares of the rent which may be from time to time pay¬ 
able to them; but if he sublets the land, the sutde.sjce will 
become a tenure-holder or a raiyat as the case may be. 
Finally a temporary tenure-holder cannot, during the term 
of his tenure, acquire a right of occupancy in any land com¬ 
prised in his tenure. 


No rights of occupancy accrue in proprietor’s private land, 
where such lapd is let dut under a lease 

Propnetor s pn- 

vate land. for a term of years or under a lease from 

Section 116. year to year. Nor do such rights accrue in 

Government lands in a cantonment or in lands acquired 
under the Land Acquisition Act, while they are the property 
of Government or a local authority or a Railway Company. 

, And in land held under an utbandi tenancy 

Utbandi and . . , j - i j . ^ 

diara. and in chur or dtara land, a raiyat does not 

Section 180. acquire a right of occupancy in land, until he 

has eld the lan 3 for twelve continuous years. 
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No contract between a tandlord and tenant ca^y, bar in 
Limiuticus ,m perpetuity the acquisition of an occupancy 
(jijiiuuut. riglit, or take away an occupancy right which 

Kticiioii 17H. has accrued. But where a lease is granted 
fide for the reclamation of waste land, the accrual of occu¬ 
pancy rights can be barred till the expiry of the term of the 
lease ; and wliere a landlord has reclaimed waste lands by his 
own servants or Ijy hired labour and then lets it out to raiyats, 
the accrual of occupancy rights can be barred for thirty years. 
The accrual of occupancy rights may also be barred in orchard 
or horticultural land, temporarily let out for cultivation with 
agricultural crops. 

Raiyats not having a right of occupancy are called non- 
Non-oeeupanoy ‘^ccupaucy raiyats. They are raiyats who 

raiyiits. have not cultivated land continuously in a 

8eciiou 41. village for twelve years, and have not purchas¬ 
ed the rights of occupancy in the holdings which they culti¬ 
vate. Though they h ve not the same rights as occupancy 
raiyats, they nevertheless enjoy a considerable measure of 
protection. 

A non-occupancy raiyat is liable to pay for his holding 

, such rent as may have been agreed on between 
biihanufim'Ut •' “ 

"freiii. himself and his landlord at the time he was 

Section 4-j. admitted to occupation. Such rent may be 

enhanced by registered agreement at any time and to any 
amount; and if an enhanced rent has been 
" actually paid for three continuous years, it 
becomes the rent payable, even in the absence of a registered 
agreement. But if the non-occupancy raiyat refuses to agree 
to tHe enhancement, the landlord must institute a suit for 
ejectment. The Court is then required to 
determine what is a fair and equitable rent for 
the holding,, and if the non-occupancy raiyat agrees to pay 
the rent so determined, he is entitled to remain in occupation 
of his holding at that rent for a term of five years. On the 


Section 4.3. 


Section 46. 
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expiry of that period, he is liable to ejectment unless by that 
time he has acquired a right of occupancy. 

A non-occupancy rais'at cannot be ejected 
Ejectment. ^ r j i 

Section 44 except in execution of a decree passed on one 

of the following grounds,— 

(a) that he has failed to pay an arrear of rent; 

(^) that he has used the land in a manner which renders 
it unfit for the purposes of the tenancy, or that he 
has broken a condition consistent with the Act, on 
breach of which he is under the terms of his con¬ 


tract liable to be ejected ; 

(f) where he has been admitted to occupation under a 
lease, that the term of his lease has expired ; 

(rf) that he has refused to pay a fair and equitable rent 
determined by the Court, or that the term for 
which he is entitled to hold at such rent has expired, 
and he has not become an occupancy raiyat. 

But where a decree for ejectment is passed on the 
ground of failure to pay an arrear 

V" Section 66. . , , it 

' of rent, it shall not be executed if 

the non-occupancy raiyat pays the decretal amount, 

with costs, within fifteen days of the date of the 

decree or such further period as may be allowed 

by the Court. And where a non-occupancy raiyat 

has been in occupation of land be- 

Section 47 . execution of a lease for a 


Section 47. 


term of years, he is not to be deemed to have been 
admitted to occupation under the lease, and is not 
liable to ejectment on the ground that the term of 
the lease has expired. Where a non-occupancy 
raiyat has been admitted to occupa¬ 
tion under a lease for a term of 


years, a suit for his ejectment cannot be brought, 
unless a notice to quit has been served on him not 
less than six months before the expiration of the 
term, and it must be brought within six months 
from the expiration of the term. 
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and transfera¬ 
bility. 

Section. 183. 
contrary. 

Iinprovements 
Section 79. 


. A Full Bench of the I^igh-Court have differed on the 
Horitability question whether the holding of a non-occup- 
ancy raiyat is heritable or not. It is however 
not transferable without the consent of the 
landlord, unless there is a usage to the 
A non-occupancy raiyat has the right to make a 
well for the irrigation of his holding, and to 
construct a dwelling house for himself and 
his family. He may also call upon his land¬ 
lord to make any other improvement or work which adds to 
the value of the holding, is suitable to the holding, and 
consistent with the purpose for which it was let; and if the 
landlord fails to make the improvement within a reasonable 
time, the non-occupancy raiyat may make it himself. 

The main diffierences between the position 

Ihtlci'unces ‘ 

between ocou- of an occupaiicy raiyat and that of a non-occu- 

pancy and non- 
occupancy 
raiyats. 


pancy raiyat are therefore the following,- 


(a) The enhancement by contract of the rent of an 
Knhano(nnont occupancy raiyat cannot be made 
of rent. • oftener than once in s 5 years and 

must not exceed two annas in the rupee, except on 
the ground of a landlord’s improvement or release 
from the obligation to grow a special crop. There 
are no such limitations on the enhancement of the 
rent of a non-occupancy raiyat. 

{/>) An occupancy raiyat can only be ejected only on the 
* ground that he has used the land of 
Ejectment. holding in a manner which 

renders it unfit for the purposes of the tenancy, or 
that he has broken a condition consistent with the 
Act, on breach of which he is, under his contract, 
liable to be ejected. A non-occupancy raiyat may 
also be ejected for failure to pay his rent. If he has 
been admitted to occupation under a registered lease, 
he may be ejected on the ground that the term of 
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the lease has expired. , And if a fair^nd eqd^ble 
rent has been settled for him by a ComL he 
may be ejected for refusal to agree to pay su^rent, 
or if he agrees, he may be ejected on the expiration 
of five years from the date of the agreement, unless 
he has by that time acquired a right of occupancy. 
(c) An occupancy raiyat has the prior right to make 
Right to make improvements on his holding. A 
improvements. non-occupancy raiyat can only make 
improvements, other than an irrigation well and 
a dwelling house, if his landlord has been asked to 
make the improvement and has failed to do so. 


Section 66. 


(3) UNDER-RAIYATS. 

An under-raiyat is a tenant who holds under a raiyat or 
Ejectment. under another under-raiyat. An under-raiyat, 

Section 49. holding under a written lease, may be ejected 

in execution of a deciee pa.ssed on the ground that the 
term of the lease has expired. .An under-raiyat, not 
holding under a written lease, may be ejected at the 
end of any agricultural year, provided that his land¬ 
lord has during the previous agricultural year served upon 
him a notice to quit. An under-raiyat may 
also be ejected for failure to pay his rent. 
But a decree for ejectment passed on this ground shall not 
be executed, if the under-raiyat pays up the decretal amount 
and the costs of the suit within fifteen days from the date of 
the decree, or such further period as may be allowed by the 
Acquisition of Court. Uncfer-raiyats may however acquire 
occupancy right, occupancy rights if there is a custom or usage 
Section 83. effect in the area in which they Ijold, 

and in that case they would apparently be protected from 
ejectment except on the grounds on which occupancy raiyats 
can be ejected. 

The rent of an under-raiyat, if fixed by a registered lea.se 
Rent. or agreement, must not exceed the rent pay- 

Section 48 . able by his landlord by more than 50 per 
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cent jjigid if not fixed by a registered lease or agreement„the 
underjigiyat’s rent must not exceed his landlord’s rent by 
more tian 25 per cent. If the raiyat landlord abandons the 
holding during the term of a sublease which has been created 
Protection of ^ registered instrument, the under-raiyat, 
rloUllanaon" condition of paying lip all arrears of rent 
ment by raiyat, (jyg f^om his landlord, has a right to retain 
sections;, holding for the remainder of the term of 

his sublease at the rent paid by the raiyat who has ceased 
to cultivate the holding. Where a holding 
has been sublet with the written consent of 
the superior landlord, its produce cannot be 
distrained for arrears of rent due to the superior landlord. 


and in case of 
distraint, 
section 121. 


PART .II 

PrOCKDUIIK FOK tub HECOVKUY OB AHIIEABS OF REST. 

Any instalment or part of an instalment of rent not paid 
when it falls due becomes an arrear of rent. 
A permanent tenure-holder, a raiyat holding 
at fixed rates and an occupancy raiyat are 
not liable to ejectment for arrears of rent, but 
the tenure or holding is liable to sale in exe¬ 
cution of a decree for rent, and rent is the first charge on 
the tenure or holding. If arrears of rent are due from ten¬ 
ants of other classes, viz. temporary tenure- 
holders, non-occupancy raiyats and under- 
raiyats not possessing a,right of occupancy, the landlord may 
bring a suit for their ejectment, whether he has obtained a 
decree for the recovery of the arrear or not; but the decree 
for ejectment shall not be executed, if the tenant pays into 
Court the amount of the arrear with interest and the costs 
of the suit within fifteen days from the date of the decree, or 
such further period as the Court may allow. 

It is not however necessary in all cases for the landlord 
Distraint. to biing » suit for the recovery cf arrears of 
Section 121. rent, or for ejectment of the tenant. In the 


Arreara of 
rent. 

Section 51. 
Section 65. 


Section 66. 
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ca|e of an arrear from a raiyat or an under-raiyat which 
has not been due for more than a year, the landlord may 
apply to the Civil Court to recover the arrear by distrain¬ 
ing the crops or other products of the earth, which are 
standing ungathered on the holding, or have been reaped and 
gathered and are lying on the holding, or have been removed 
to the threshing floor. The Court, on being satisfied that 

the arrear is clue, is required to depute an 

Section 124, 

officer to take charge of the produce and to 
sell it within not less than three or more than seven days 
after making the distraint, (except where a longer time may 
be required for storing the produce), unless the tenant mean¬ 
while pays up the arrear with all costs of the distraint pro¬ 
ceedings. 

1 

Again, where rent is taken by appraisement or division 
Produce rents, of the produce, either landlord or tenant may 
Sections 69-71. apply to the Collector to appraise or divide 
the produce, and the Collector’s order is final, unless he 
thinks fit to refer any point to the Civil Court. Where rent 
is taken by appraisement of the produce, the tenant is en¬ 
titled to the exclusive possession of the produce. Where 
rent is taken by division of the produce, the tenant is en¬ 
titled to the exclusive possession of the whole produce 
until it is divided, but is not entitled to remove any portion 
of the produce from the threshing floor, so as to prevent 
the due division thereof at the proper time. If the tenant 
removes any portion o f the produce so as to prevent a due 
appraisement or division,‘the produce shall be deemed to 
have been as full as the fullest crop of the same description 
appraised in the neighbourhood on similar land for that 
harvest. An order passed by the Collector for appraisement 
does not prevent the execution of an order passed by a Civil 
Court for distraint, 
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rent suits. 
Section 14' 


A suit for the recovery of Arrears of rent must be brought 

„ , in the Civil Court which would have jurisdic- 

covery of ar- tion to entertain a suit for the possession of 

rears o rent. tenure or holding in connection with which 

Section 144 , ... , 

the suit IS brought. But in areas in which a 

record-of-rights has been prepared and finally published and 
Cert i fi C .a t e which such record is maintained, the Local 
procedure. Government may allow any landlord to re¬ 

section 158A. cover rents by means of the Certificate Proce¬ 
dure, under the conditions laid down in Chapter XIII A of 
the Act. 

Where a landlord has instituted a suit for recovery of ar- 
. rears of rent against a raiyat, he cannot insti- 
tutc another suit for recovery of any rent of 
the same holding, until after three months 
from the date of the institution of the previous suit, unless he 
ha.s, under sec. 373 of the Code of Civil Procedure (O. XXIII, 
Procedure. F- • of Act V of 1908), withdrawn the original 
Section 14 ,s. suit and obtained tlie permission of the Court 

to bring a fresh suit. Certain special rules are applicable to the 
procedure in rent suits. The plaint must contain a full des¬ 
cription of the land held by the tenant, and, (where a record- 
of-rights has been prepared for the land), a list of the survey 
plots comprised in the tenancy, and a .statement of the rental 
of the tenancy according to the record-of-rights ; provided 
that if the Court is satisfied, for reasons to be recorded in 
writing, that the plaintiff was prevented by any sufficient cause 
from furnishing such list or statement, the Court may obtain 
from the Collectorate, without payment of fee, a verified copy 
of or extract from, the record-of-rights relating to the tenancy. 
The ordinary procedure in civil suits is greatly simplified for 
rent suits. No written statement may be filed without the 
leave of the Court. The executipn of the decree may be 
Admisnions ' ®*''dcred on oral application, unless it is a decree 
Sections 149 for ejectment. If the defendant admits that 
any^mount is due from him, but pleads th<at 


and 150. 
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it is due to a third party, or that the amount claimed is in 
excess of the amount due, the court shall refuse to take cog¬ 
nizance of the plea unless the defendhnt pays into Court the 
amount admitted to be due. Appeals against orders and 

. , decrees passed in rent suits are barred ir. cer- 

Appeals. _ e 

Sectinns 153 tain cases ; and applications to set aside ex- 
and 153A. parte decrees, or for review of judgment, must 

shojv. the injury sustained by the applicant, and must be ac¬ 
companied by a deposit of the amount, if any, which is 
admitted to be due, or such amount as the Court may, for 
reasons to be recorded in writing, direct. 


Effects of a 
sale for arrears 
under a decree. 

Section 159. 


When a tenure or holding is sold in exe¬ 
cution of a decree for arrears of rent, the pur¬ 
chaser acquires it subject to any protected 
interests which may exist, viz :— 


Protected 

interests. 

Section 160. 


(rt) any under-tenure existing from 
the time of the Permanent Settle¬ 
ment ; 


( 3 ) any under-tenure recognized by the settlement 
proceedings of any current temporary settlement 
as a tenure at a rent fixed for the period of that 
settlement. 


(r) any lease on land svhereon dwelling-houses, manufac¬ 
tories or other permanent builditigs have been 
erected or permanent garden.^, plantations, tanks, 
canals, places of worship or burning or burying 
grounds have been made ; 

(d) any right of occupancy ; 

(e) the right of a non-occupancy-raiyat to hold for five 

years at a rent fixed under Chapter VI by a Court, 
or under Chapter X by a Revenue Officer; 

(f) any right conferred on any occupancy-raiyat to hold 

at a rent which was a fair and reason.able rent at 
the time the right was conferred ; and 
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Registered and 
notified incum¬ 
brances. 

Section 164. 


Section 165. 


{g) ahy right or interfest which the landlord at whose 
instance the tenure orholding is sold, or his predeces¬ 
sor in title, has expressly and in writing given the 
tenant for the time being permission to create. 

But the purchaser may annul any lien, subtenancy, ease- 
incumbrances. ment, or other right or interest created by 
Section 161. the tenant on the tenure or holding or in limi¬ 
tation of his own interest thereon, not being a protected 
interest as defined above. Provided that if the incumbrance 
has been created by a registered instrument, of which a copy 
has been served on the landlord not less than three months 
before the accrual of the arrear, the tenure or holding .shall be 
put up to sale, subject to such registered and 
notified incumbrances; and if the bidding 
reaches a sum sufficient to liquidate the amount 
of the decree and costs, the tenure or holding 
shall be sold subject to such incumbrances; 
otherwise, it will, if the decree holder so 
desiny, be sold on a subsequent day with power to annul 
all incumbrances. purcha.>;er having power to annul 

incumbrances must serve a notice on the 

Annulment of incumbrancer througli the Collector, within 
incumbrances. 

Section 167. 0 *^® ^he date on 

which he first has notice of the incumbrance, 
whichever is later. 

The tenant or any pei 'Oii, having in the tenure or holding 
an interest voidable on the sale, may secure 

Release often- , ,,,. r 

ure or holding the release of the tenure or holding from 

from sale. attachment or sale, by paying into Court, 

Section 170. , 

before the sale, the amount ot the decree 

together with the costs incurred ; and the sale shall be set 
„ aside if the tenant, within thirty days of the 

sale. date of sale, pays into Court the decretal 

Section 174. amount with costs, for payment to the judg¬ 

ment debtor, and five per cent of the purchase money for 
payment to the purchaser. 
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What land- A tenure or holding can only be sold in 
rent^suits execution of a decree for arrears of rent, pro- 

Seotion 158 B. vided that the suit has been brought— 

(a) by a sole landlord, 

(b) by the entire body of landlords, or 

(c) by one or more co-sharer landlords, who has or who 

have sued for the rent due to all the co-sharers in respect of 

the entire tenure or holding and have made all the remaining 

co-sharers parties defendant to the suit. But if such co-sharer 

landlord is unable to ascertain the rent due for the tenure or 

holding owing to the refusal or neglect of the 
Section 148 A. , , . , 

tenant or of the other co-sharers to supply 

information on the point, he may sue for his own share of the 

rent only, and the tenure or holding may be sold in execution 

of a decree obtained by him. Where a suit has been brought 

by one or more co-sharer Landlords, all the other co-sharers 

having been made parties, payment of the amount due under 

the decree shall be made out of the sale pro- 

Section 109 , , , , , , 

ceeds to the decree-holder and to the .other 
co-sharer landlords, in proportion to the amount found to be 
due to each. When a co-sharer landlord brings a suit for the 
share of the rent due to himself alone, and docs not make the 
other co-sharer landlords parties, the decree obtained is merely 
a money decree and the tenure or holding cannot be sold in 
execution of it. 


PART III. 

THE RECOIJl) OF HKJHT.S. 

A survey and the preparation of a record-of-rights may be 
ordered by the ■ ocal (jovernment, with the 

Initiation of . . ^ 

Section 101 previous sanction of the Governor-General 
opoiations. Council, for any local area, estate, tenure or 

part thereof; and without such sanction, when not less than 
half the landlords or a quarter of the tenants in the local 
area, e.state or tenure apply for a record-of-rights, or where 
its preparation is necessary to settle or avert disputes between 
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landlords and tenants ; or wh!:re the local area, estate or tenure 
belongs to, or is managed by the Government or Court of 
Wards, or a Manager appointed by the District Judge; or 
where a record-of-rights is required as a basis for settling the 
Land Revenue. 

Particulars to The particulars which are usually enter- 

bo entered in , . , , , . , , - 

the record of cd in the record-of-rights are the follow- 

rights. Section 

102. ing 

(rt) the name of each tenant or occupant; 

(d) the class to which each tenant belongs, that is to 
say, whether he is tenure-holder, raiyat holding at fixed rates, 
settled raiyat, occupancy-raiyat, non-occupancy raiyat or 
under-raiyat, and, if he is a tenure-holder, whether he is a 
permanent tenure-holder or not, and whether liis rent is liable 
to enhancement during the continuance of his tenure} 

(c) the situation and quantity and one or more of the 
boundaries of the land held by each tenant or occupier ; 

(a) the name of each tenant’s landlord ; 

(r/(f) the name of each proprietor in the local area or 
estate ; 

(f) the rent payable at the time the record-of-rights is 
being prepared ; 

(r) the mode in which that rent has been fixed whether 
by contract, by order of a Court, or otherwise ; 

(^) if the rent is a gradually increasing rent, the time 
at which, and the steps by which, it increases ; 

(££) rights^ and obligations of each tenant and 
landlord in respect of— 

(t) the use by tenants of water for agricultural pur- 
* poses, whether obtained from a river, j7it7, tank or 
well or any other source of supply, and 
(ti) the repair and maintenance of appliances for secur¬ 
ing a supply of water for the cultivation of the 
land held by each tenant, whether or not such 
appliances be situated within Ihe boundaries of 
such land ; 
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(A) the special conditions Snd incidents, if any, of the 
tenancy; 

(i) any right of way or other easement attaching to 
the land for which a record-of-rights is being prepared ; 

(j) if the land is claimed to be held rent free, whether 
or not rent is actually paid, and, if not paid, whether or not 
the occupant is entitled to hold the land without payment 
of rent, and, if so entitled, under what authority. 

A record of irrigation rights may also be prepared vvith- 
Section 10-2 A., out a general record of agricultural rights, if 
this is necessary to avert disputes. 

The Act does not lay down any procedure for the pre- 

Procedure. paratioii of a record-of-rights. This is pre- 

Chopter VI of scribed by rules framed b;' Government under 
the Government , , , , 

Rules. the Act. Each village is first surveyed on the 

scale of l6 inches to the mile, every held being shown on the 
map. A larger scale is sometimes adopted when the fields 
are very small. A list of the fields is then drawn up, show¬ 
ing the name of the occupant of each. All the fields held by 
the same occupant under the same title are then brought 
together on one sheet called a khatian. The contents of 
each khatian are then read out by a Revenue Officer to the 
landlord and tenant concerned. Disputes, if any, are decided, 
the status of the occupant ascertained, and the rent payable 
by him, if any, recorded. The rent to be recorded must be 
Section 109 C. the rent legally payable, but if the landlord 
and tenant agree as to the rent which shall be recorded as 
payable, the Revenue Officer may seftle such rent as a fair 
and equitable rent, if he is satisfied that it is so, even though 
the terms of the agreement are such that, if embodied in a 
contract, they could not be enforced under the Act. A record 
of the landlord’s interests, known as the khewat, is similarly 
prepared in the same way. The khewat, and the khatians 
together constitute the draft record. This is published by 
Section 103 A. being read out in the village concerned in 
presence of the landlords and tenants. Objection.® are 
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received within a certain period, usually a month from the 
date of publication. These are considered and decided by 
a Revenue Officer, and the record is then corrected in 
accordance with the orders passed by him. 


Settlement of 
rent in connec¬ 
tion with a 
settlement of 
the Land 
Kovonue. 

Section 104. 


Up to this stage, the procedure is the same for all records- 
of-rights. But the procedure for subsequent 
stages varies, according as the record-of-rights 
is or is not to be followed by a settlement 
of the Land Revenue. If a settlement 
of the Land Revenue is to be made, the 
Revenue Officer, after deciding the objections 
raised to the draft record, is required to settle fair and 
equitable rents for tenants of every class. He must do 
the same, where the estate or tenure for vyhich the record is 
being prepared belongs to the Government, unless it appears 
to the Local Government expedient that rents should not 
be settled for tenants of every class in the particular estate 
or tenure. In settling rents in a Government estate or 
Table of rates, tenure or for the purpose of assessing the 
Section J0411. Government revenue, the Revenue Officer 
may frame a Table of Rates, showing the rates fairly and 
equitably payable for each class of land in the local area 
under settlement. This Table of Rates is published and 
objections considered. It is then applied to the lands com¬ 
prised in each tenancy, and if the resultant rent is fair and 
equitable, it is settled accordingly. If it is not practicable 
to prepare a Table of Rate.s< or if the rents resulting from 
Other methods application of such a Table are not fair 

and equitable, the Revenue Officer must pro¬ 
ceed to settle fair and equitable rents in other 
ways. He may accept an agreement by the landlord and 
tenant as to the amount of rent payable, provided he is 
satisfied that such rent is fair and equitable. Or he may 
himself calculate a fair and equitable rent, having regard 
to the rules laid down in the .Act as to the grounds on 


of’cfetllemeiit. 
Section 104 A. 



xlfv 


INTRODUCTION. 


which rents may be enhance*d, or reduced by the 

_ , , _ Courts. When the Revenue Officer has decid- 

oettiemont Rent , 

Roll; Section ed what rents are to be settled as fair and 
104 K 

equitable, such rents are entered in a Settle¬ 
ment Rent Roll, which is published, objections being invited 
as in the case of the publication of the record-of-rights. After 
the objections have been decided and the Settlement Rent 
Roll corrected, if necessary, it is submitted to such superior 

Section 104 F ^.^venue authority as may be prescribed by 

Government. Such officer may revise the Rent 
Roll in such way as he deems necessary after giving notice 
to the parties. And he then confirms it with or without 
Final publiea- amendment. The Rent Roll, as confirmed, is 
ocjrd-of^-rfghts^ incorporated in the record-of-rights. 

Section 103 A. which is then finally published. 

An appeal lies against any order passed by a Revenue 
Appeals. Officer, on an objection filed regarding a Table 

Section 104 (i. of Rates or a Settlement Rent Roll, to such 
superior Revenue authority as the Local Government may 
prescribe ; and the Board of Revenue may of its own motion 
or on application, at any time within two years from the date 
of certificate of final publication, direct the revision of any 
record-of-rights, after giving notice to the parties concerned. 
Reference to Any party aggrieved by an entry of a rent set- 
Civil Court. a Settlement Rent Roll may within six 

Section 104 H. rnonths from the date of the certificate of final 


publication, or from the date of the disposal of any appeal 
presented to the Revenue authorities, file*a suit in the Civil 
Court on the following grounds and on no others, viz., 

{a) that the land is not liable to the payment of rent; 
(b) that the land, although entered in the record-of-rights 
as being held rent free, is liable to the payment of rent ; 

(r) that the relation of landlord and tenant does not 
exist; 

[d) that land has been wrongly recorded as part of a parti¬ 
cular estate or tenancy, or wrongly omitted from the lands of 
an estate or tenancy ; 
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(e) that the tenant belongs to a class different from that to 
which he is shown in the record-of-rights as belonging ; 

(/) that the Revenue Officer has not postponed the 
operation of the settled rent under the provisions of section 
no, clause («), or has wrongly fixed the date from which it is 
to take effect under the clause ; 

(g) that the special conditions and incidents of the 
tenancy or any right of way or other easement attaching to 
the land which is the subject of the tenancy have not, or has 
not been recorded or have or has been wrongly recorded. 

The Court after decision of the suit is empowered to make 
any alteration considered necessary in the entry of the fair 
Finality of set- rent settled. But, subject to an order of the 
tied rents. Civil Court passed on these specified grounds, 

.Section 104.1. rents settled by the Revenue authorities 

are final. 


Settlement of 
rent.s where the 
Land Kcvonue 
ia not being 
settled. 

.Section 10.). 


Where, however, a settlement of Land Revenue is not be¬ 
ing or is not about to be made, the record-of- 
rights is finally published immediately after 
the decision of the objections raised on its 
publication in draft. Rents can then only be 
settled on the application of the landlord or of 
the tenant, and such application must be made within two 
months from the date of the certificate of final publication. In 
settling rents, the Revenue Officer is required to presume, 
until the contrary is proved, that the existing rent is fair and 
equitable, and to have regard ta the rules laid down in the 
Act for the guidance of the Civil Courts in increasing or re- 
Ilis decision settling rents has the force and 
effect of a decree of a Civil Court and is final, 
subject to an appeal-,to a Special Judge ap¬ 
pointed by the Local Government for the 
purpose of hearing such appeals. 


ducing rents. 

Section 107. 
Appeals. 
Section 109 A. 
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Decision of 
incidental 
matters arising 
ill the course of 
the settlement 
of.fair rents. 
Section 105 A. 
Section 107. 


If in the courst of settling rents certain 
issues arise, the Revenue Officer is empowered 
to try and decide such issues and to settle a 
rent in accordance with his decision, which has 
the force and effect of a decree of a Civil 
Court between the parties and is final, subject 
to appeal to the Special Judge. Such issues are,— 

(a) whether the land is, or is not, liable to the payment 
of rent; 

{d) whether the land, although entered in the record-of- 
rights as being held rent-free, is liable to the payment of rent; 

(c) whether the relation of landlord and tenant exists ; 

(d) whether the land has been wrongly recorded as part 
of a particular estate or tenancy, or wrongly omitted from 
the lands of an estate or tenancy ; 

(«) whether the tenant belongs to a class different from 
that to which he is shown in the record-of-rights as 
belonging ; 

(/■) whether the special conditions and incidents of the 
tenancy or any right of way or other easement attaching to 
the land have not, or has not been recorded or have, or has 
been wrongly recorded. 

If any dispute arises regarding any entry in or omission 
from a record-of-rights, a suit may be insti¬ 
tuted within three months of the date of the 
certificate of final publication, before a Revenue 
Officer. The Revenue Officer’s decision has the force and 
effect of a decfce of a Civil Court between the 
parties, and is final, subject to appeal to the 
Special Judge and to a .second appeal to the 
High Court from the Special Judge’s decision. 

A Revenue Officer, specially empowered by the Local 
Re^-ision of Government, may, on application, or of his 

orders settling own motion, revise any order settling a rent 
rents or decid- , 

ing disputes. under section 105, or deciding an issue under 

Section l(». section 105 A, or a dispute under section 106, 


Decision of 
disputes. 
Section 106. 


Section 107. 
Appeals. 
Section 109 A. 
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within twelve months from* the passing of any such order. 

Correction of ^ Revenue Officer, specially empowered, 

errors in the may, within twelve months from the date of 

rccord'of-rights. 

the certificate of final publication, correct any 

Section 108 A. . j r • i i • i i • • / 

entry in a record-of-nghts which, he is satisfi- 

ed, has been made owing to a bona fide mistake. All such 

. orders of Revenue Officers are final, subject to 
Section 109 A. , . 

appeal to the Special Judge. A second appeal 

from the Special Judge’s order lies to the High Court, except 

when the decision merely settles a rent, when there is no 

second appeal. 

The Act contains elaborate provisions in order to prevent 
„ , the clashing of jurisdictions between Revenue 

clashinyof Officers trying issues arising under Section 
jurisdictions. 105A, Revenue Officers trying disputes under 

section 106, and the ordinary Civil Courts. When an order 

has been passed directing the preparation of a record-of- 

rights, no Civil Court is allowed to entertain any suit or 

application for the alteration of any rent, or 
Section 111. , r 

the determination of the status of any tenant, 

until after the final publication of the record-of-rights when 

a settlement of Land Revenue is being or is about to be made ; 

or until three months after the final publication of the record- 

of-rights, when no settlement of I.and Revenue is being made. 

Where a settlement of the Land Revenue is not being made, 

f iiiB Civil Court within 

three months from the date of the certificate of 

final publication for ‘the decisiqn of any of the following 


Section 111. 


Section 11 IB. 


issues, vie., 

(a) whether the land is or is not liable to the payment 
of rent ; 

{b) whether the relation of landlord and tenant exists ; 
(c) whether the land is part of a particular estate or 


tenancy ; or 

{d) whether there is any special condition or incident of 
the tenancy, or whether any right of way or other 
easement attaches to the land. 
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But if a suit regarding any of, such issues has been filed in 

a Civil Court before final publication, no such suit can be filed 

under section io6. And if such a suit has been filed in the 

Civil Court before final publication, and the issue arises in the 

course of settling fair rents under section 105, the proceed- 

ings for the settlement of a fair rent must be stayed pending 

the decision of such issue by the Civil Court. Similarly, no 

Revenue Officer can try under section 105 A any issue which 

has previously been raised under section 106. Me must stay 

the proceedings for settlement of fair rents, until the dispute 

under section 106 has been decided. But if the issue has 

been raised first under section 105 A in the course of rent 

settlement proceedings, no suit under section 
Section 109. . i j i- i- n 

100 can be filed regarding it. rinally, no 

Civil Court is allowed to entertain any application or suit 
regarding the settlement of a fair rent or the decision of an 
issue or dispute, which is, or has been, the subject of an appli¬ 
cation or suit before a Revenue Officer. Practically, therefore 
the parties are left free to choose their own venue. They 
may wait until the Revenue OfP.cer’s jurisdiction ceases, and 
then raise their claims before the Civil Courts in the ordinary 
course. Or they may, in certain cases under section iiiB, 
by raising their claims before the Civil Court prior to final 
publication, oust the jurisdiction of the Revenue Officer after 
final publication. But if one party has, in due cour.se, raised 
an issue, either before the Revenue Officer or the Civil Court, 
neither he nor the other party can raise the same issue in 
another Court. 

The Local Government, with the previous sanction of the 

Governor-General in Council, may empower a 

Special settle- Revenue Officer to settle rents in a specified 
ment of rents 

in special cases, area, if it is satisfied that such a course is 
Section 112. necessary in the interests of public order or the 
local welfare, or that any landlord is demand¬ 
ing rents which have been illegally enhanced above those 
entered as payable in a record-of-right.s. In such a case, the 
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Revenue Officer may, if specially empowered, reduce rents, if 
in his opinion, the maintenance of existing rent would be 
unfair or inequitable. In settling rent under this special 
provision, the procedure for the preparation of a Settlement 
Rent Roll, prescribed in the case of a settlement of rents 
made in order to form the basis of an assessment of Land 
Revenue, is adopted. But the settlement record prepared 
requires the confirmation of the Governor-General in Council, 
before it takes effect. 

Where rents have been settled by a Revenue Officer, they 
cannot be enhanced for fifteen years in the 
sStled"rTOts.”^ ^ tenure or a holding of a raiyat or 

Section 113 under-raiyat with occupancy rights, and for 
five years in the case of the holding of a non¬ 
occupancy raiyat or the holding of an under-raiyat not having 
occupancy rights, e.xcept on the ground of a landlord’s 
improvement or a subsequent alteration of the area of the 
tenure qr holding. And such settled rents cannot be reduced 
within the same periods, except on the ground of an altera¬ 
tion of area, or a permanent deterioration of the soil of the 
holding not due to the raiyat’s fault. In this connection, it 
Distinction is important to notice the distinction between 
ron^*and^*rent ® “settled ” rent and a record of the ‘ rent pay- 
payable’. able.’ Where a record-of-rights is prepared 

otherwise than in connection with a settlement of the Land 
Revenue, rents are only settled on the application of the 
landlord or tenant. ‘Where no such application is made, the 
record merely shows the rent payable at the time the 
record was prepared. The restrictions on enhancement 
described above apply only to settled rents. The rent 
recorded as payable is liable to enhancement by contract 
or by suit, in accordance with the provisions of the Act 
relating to the particular class of tenants concerned in 
each case. 

D 
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Where a survey and the prepai*ation of a record-of-rights 

^ are undertaken in connection with a settlement 

Expense-s of 

preparation of of the Land Revenue, the whole cost of the 
rouord*of-rights .. . , i . n . • 

® operations is borne by Government. But in 
Section 114. \ ' ^ , 

other cases, the cost or part of it may be 

recovered from the landlords or tenants of the area, in such 

proportions as Government may determine. Such cost 

includes the estimated amount of the expenses likely to be 

incurred for the maintenance, repair or restoration of 

boundary marks for a period not exceeding fifteen years, and 

also the cost of preparing copies of survey maps and of the 

record-of-rights for distribution to the landlords and tenants 

concerned. 

Every entry in a record-of-rights is evidence of the matter 
Validity of the •‘‘‘fcrrcd toil! such entry and is presumed to be 
record-of-rights. correct until it is proved by evidence to bo 

.Section 10 .1B. incorrect. In all areas for which a record-of- 

rights has been prepan^d and finally published, the Civil Court 
is required in all suits between landlord and 
tenant as such, to have regard to entries in the 
record-of-rights relating to the subject matter in dispute, 
which may be produced before it, unless such entries arc 
proved by evidence to be incorrect. And when a Civil Court 
pa.sses a decree at variance with such entrie.s, it is required to 
record its reasons for so doing. And finally 
in areas for which a record-of-rights has been 
prepared, the plaint in all suits for recovery of arrears of rent, 
must contain a list of the Survey plot's comprised in the 
tenancy and a statement of the rental of the tenancy according 
to tb.e record-of-rights. If the Court, for reasons to be 
recorded in writing, exempts the plaintiff from furnishing 
such a statement, it must call upon the Collector to supply a 
certified copy of, or extract from the record-of-rights relating 
to the tenancy. The law thus ensures the record-of-rights 
being brought before the Court in all rent suit.s, whether it is 
produced by the parties or not. 


Section 14TB. 


Section 148. 
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THE BENGAL TENANCY ACT 


ACT NO. VIII OF 1885 


Passed oy the Governor-('.knerai. of India in Council. 
(Received the assent of the Governor-General on the T4tk March, 1SS5.) 

An Act to amend and consolidate certain enactments 
relating to the Law of Landlord and Tenant 
within the territorie.s under the administration of 
the Lieutenant-Governor of Bengal. 

Whereas it is expedient to amend and consolidate 
certain enactments relating to the Law of Landlord 
and Tenant within the territories under the adminis¬ 
tration of the Lieutenant-Governor of Bengal ; It is 
hereby enacted as follows :— 

The Bengal Tenancy Act is not a complete code even in respect of 
the law of landlord and tenant. 6 C. L. J. 273 (see 290) ; ii C. W. N., 
983 (see 996) F. 1 $., Kripa Sindhtt Muktrjee v. Annada Soondari Debt. 
Per Mookerjee J. 

.CHAPTER I 
Preliminary 

1 . (1) This Act may be called the 

Shoit title. Bengal Tenancy Act, 1885. 

(2) It shall come into force on such date (herein¬ 
after called the commencement of this 
Act) as the Local Government, with the 
previous sanction of the Governor- 
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General in Council, may, by, notification in the local 
official Gazette, appoint in this behalf. 

(3) It shall extend by its own operation to all the 

^ territories for the time being under the 

Local extent. ... . 

administration of the Lieutenant-Govern¬ 
or of Bengal, except the town of Calcutta, [any area 
constituted a Municipality under the provisions of 
the Bengal Municipal Act, 1884, or part thereof, 
and specified in a notification in this behalf by the 
Local Government,] the Division of Orissa, and the 
Scheduled Districts specified in the third Part of 
the First Schedule of the Scheduled 

Xl\ of 18 j 4 . 

Districts Act, 1874 ; and the Local 
Government may, with the previous sanction of the 
Governor-General in Council, by notification in the 
local official Gazette, extend the whole or any portion 
of this Act to the Division of Orissa or any part thereof 

[Explannfion.--The words “the town of Calcutta” 
mean, subject to the exclusion or inclusion of any local 
area by notification under section 637 of the Calcutta 
Municipal Act, 1899, the area described in Schedule 
I to that Act.] 

.Sub-section (i) was e.xtended to Chota Nagpur, except the district of 
Manbhum (Not., Feby. Qth, irjoj). At present however Chota .Nagpur 
has a separate Tenancy Act of its own ; Act MI of 1908 B.C. The words 
within heavy brackets in subsection (5) and the Explanation have been 
.added by s. 3, Act I, B. C., of 1907. For obvious reasons the Explanation 
has been omitted from the Eastern Bengal and Assam Act I of 1908. 

Time of commencement of Act.— The Act came into force on 
the 1st November, 1885 (see notification of the 4th September, 1885, 
published in the Caku^ia Cazei/e of the ()lh .September, 1885). By Act 
XX of 1883, the operation of sections 61 to 64, both inclusive, and of 
Chapter X 11 of the Act, except such of their provisions as confer power 
to make rules, was postponed to the ist February, 1886. The provisions 
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of sections 61 to 64 relate to deposit of rent, and those of Chapter XII, 
to distraint. Act XX of 1885 has been repealed by the Repealing and 
Amending Act, 1891 (Act XII of 1891.) 

Amendments of Act.—The Act has been amended by Act VIII 
of 1886 (1) which slightly modified sections 12 and 13 of the Act, by Act 
V, B. C., of 1894, (2) which made certain changes in Chapter X of the 
Act, by the Bengal Tenancy (Amendment) Act III, B. C., of 1898,(3) 
which repealed Act V, B. C., of 1894 and completely remodelled Chapter 
X, as well as altered the provisions of sections 30, 31, 39, 52, and 119 of 
the Act, .and by the Bengal Tenancy (Amendment) Act, 1907, I, B. C., of 
1907, which introduced very extensive changes into the Act. (4). These 
latter provisions have been enacted with certain alterations for E.astern 
Bengal and Assam by Act I of 1908 which was p,assed on the 4th May 
1908 and received the assent of the Governor-General on the 25th 
May 1908. The provisions of these amending Acts are noticed in the 
notes to the sections affected by them. 

Rent law of Calcutta.—In the town of C.alcutt.a, the relations of 
landlord .and tenant are governed by the Indian Contract Act (I.\ of 
1872), so far as they are applicable. If they are not applicable, then, 
by section 17 of 21 Geo. Ill, c. 70, “all matters of contract and dealing 
between party and party shall be determined in the case of Mahomedans, 
by the laws and usages of Mahomedans, and in the case of Gentus, 
(Hindus) by the laws and us.ages of Gentus ; and where only one of the 
parties shall be a Mahomedan or Gentu, by the laws and usages of the 
defendent.” If the provisions of the Contract Act are inapplic.able and 
the parties are English, then, the common law of England will be the 
law to be applied (^Madhub Chandra Paramanik v. Raj Kumar Das, 14 
B. L. R., 76 ; 22 W. R., 370 ; Rasik Lai Madak v. Loknath Karmakar, 
5 Calc., 688 ; 5 C. L. R., 492 ; Jai^at Mohini Dasiv. Dwarkatia/h Rasak, 
8 C.alc., 582). The explanation to section (i) h.as been added by Act I, 
B. C., of 1907 in consequence of the ruling {RiraJ Mohini Dasi v. 
Gopessuar Mallik, 27 C*lc., 202), in which it was held that occupancy 
rights may accrue in those areas which have been included within the 
town of Calcutta, subsequent to the passing of the Bengal Tenancy Act, 
1S85. It w.as considered undesir.able that the Act should h.ave .any 
application to the town of C.alcutt.a, .as it is now constituted, or as it may 

(1) Received the assent of the Hovernor-tieneriil on the 8th March, 1886. 

(‘2) Received the .assent of the (iovernor-General on the 22iid August, 1894. 

(8) Received the assent of the (iovcrnor-tJeneral on the 8rd May, 1898, and 
came into force on the 2nd Novenita'r, 1898, the date of its first publication in 
the Oalevila Gazelle. 

( 4 ) Received the assent of the (Jovcrnor-Gcncral and came into force on 
the 11 th May, 1907 . 
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hereafter be constituted under any future extension or modification of 
its boundaries. Existing rights and obligations are saved by sub-sec¬ 
tion (2) added to section 19 by Act I, B. C., of 1907, and for Eastern 
Bengal by Act I, E. 13 . C., of 1908. 

Any area constituted a Municipality.-^The words “any area 
constituted a Municipality under the provisions of the Bengal Municipal 
Act, 1884, or part thereof, and specified in a notification in this behalf , 
by the Local Government ” were inserted by Act I, B. C., of 1907, in 
Western Bengal and by Act I, E. B. C., of 1908 in Eastern Bengal and 
Assam. In the report of the Select Committee on the Bill it was said “the 
provisions of the Act are intended to apply to agricultural areas, and are 
unsuitable to such Municipalities or portions thereof as are mainly urban 
in character. We think that the Government should have power to with¬ 
draw from the operation of the Act such municipal urban areas by noti¬ 
fication, when it is satisfied by enquiry that such withdrawal is expedient. 
We consider that the operation of the Act should not be withdrawn from 
any area until a record of the rights existing under the Act in such area 
has been made.” Existing rights and obligations are saved by additions 
made to section 19. 

Bent law of Bengal.—The districts which under the Government 
of India notifications Nos. 2832 and 2833 of the ist .September, 1905, 
(see Gascite of India, September and 1903, Ht. I, p. 636) have since the 
i6th October, 1905, constituted the province of Bengal are lUirdwan, 
Birbhum, Bankura, Midnapore, Hooghly, Howrah, 24 Parganas, Nadia, 
Murshidabad, Jessore, Khulna, Patn.a, Gaya, Shahabad, Saran, Cham- 
paran, Mozaffarpur, Darbhanga, Monghyr, Bhagulpur, Purnea, Dar¬ 
jeeling, Sonthal Parganas, Cuttack, Balasore, Angul .and Khondmals, 
Puri, Sambalpur, Hazaribagh, Ranchi, Palamau, Manbhum, and 
Singhbbum. The 13 eng.il Tenancy Act is in force in all these districts, 
except as explained below. No part of the Act is in force in Darjeeling, 
Samb.ilpur and Angul. Certain portions of the Act have been extended 
to Cuttack, Puri and Balasore and certain parts of the District of Man¬ 
bhum. Section 56, section 58,' sub-sections (i) and (3) and section 84 
only are in force in the Sonthal Parganas. 

Bent law of Orissa. —The division of Orissa now consists of the 
districts of Cuttack, Puri, Balasore, Angul and Sambalpur. The two latter 
are scheduled districts. In Cuttack, Puri, and Balasore, Act X of 1859 
and its amending Acts, VI, 13 . C., of 1862, and IV, B. C., of 1867 are still 
current (see Sadanand Mahanii v. Nauratan Mahanti, 16 W. R., 289 ; 8 
B. L. R., 280), But by notification, dated the loth September, 1891, pub¬ 
lished in the Calcutta Gazette of the i6th September, 1891, Part I, page 
839 the Lieutenant-Governor of Bengal with the previous sanction of the 
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Governor-General in Council eAended the following portions of the 
Bengal Tenancy Act to Orissa Chapter X and sections 3 to 5, 19 to 
26, 41 to 49, 53 to 75, and 191. Similarly, by a notification No. 2448, L. 
R., dated the 27th June, 1892, published in the'Citirw/At Gase/ie of the 
29th June, 1892, Part I, page 673, the following sections of the Act were 
extended to Orissa :—sections 27 to 38 and 80. Again, by a notification 
No. 115, L. R, dated the 5th January, 1893, published in the Calcutta 
Gasette of the nth January, 1893, Part 1 , page 20, sections 189 and 190 
were extended to Orissa. By notification. No. 99, L. K., dated the 7th 
January, 1896, published in the Calcutta Gazette of the 8th January, 1896, 
Part I, page 28, the provisions of section 39 were extended to Orissa. By 
notification No. 971, T. R, dated 17th October, 1896, published in the 
Calcutta Gazette of the 21st October, 1896, Part I, page io8t, sections 7, 
40, 52 and 192 were introduced into Orissa. By notification No. 292, L. 
R., dated the i8th January, 1893, published in the Calcutta Gazette of the 
25th January, 1893, Part I, page 59, the rules framed and validated under 
sections 189 and 190 of the Tenancy Act were declared to be in force in 
Orissa, so far as they relate to the sections of the Bengal Tenancy Act 
which have been, or may be, extended to that division.(i) By notifica¬ 
tion No. 957, T. R., dated 5th November, 1898, published in the Calcutta 
Gazette of Nov. 9th, 1898, Part I, page ii56.'\, the provisions of the 
Bengal Tenancy (Amendment) Act, 111 , B. C., of 1898 were extended to 
the division of Orissa. By notification No. 620, L. R., dated the 27th 
January, tgo6, published in the Calcutta Gazette of the 7th February, 
1906, Part I, p. 176, sections 93 to 103 of this Act were extended to the 
districts of Cuttack, Puri and Balasore in the Orissa division. By notifi¬ 
cation No. i8t6, T. R., dated the 21st August, 1906, publidicil in the 
Calcutta Gazette, dated 29th August, 1906, Part I, p. 165S, the provisions 
of Chapter XI, and by notification No. 20, L. R., dated the 3rd January, 
• 907 > published in the Calcutta Gazette of the 9th January, 1907, Part I, 
p. 54, the provisions of Chapter XIV of the Act were extended to the 
districts of Cuttack, Puri tutd Balasore in the Orissa Division. 

Under the provisions of section 2* clause (2), of this Act, so much 
of Act X and of its amending Acts VI, B. C, of 1862, and IV, B. C., 
of 1867, as is inconsistent with the sections of the Bengal Tenancy Act 
that have been extended to Orissa, stands repealed. The other portions 
of Act X,, etc, which are not inconsistent with these sections continue in 
force. 

The laws in force in the mahal of Angul which is a scheduled 
. , district, are detailed in the schedule to Regulation 

No. I of 1894, the Angul District Regulation, pub- 

( 1 ) See also Board’s Settlcniont Manual, BIOS. Part I, Chap. ‘ 2 , rule 7 , p. 3 . 
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lished in the Govt. <?/of the 13th January, 1894, Part I, 
p. 17. Neither Act X of 1859, nor any rent Act is mentioned in the 
schedule to this Regulation, and as by section 3, sub-sec. (2), an enact¬ 
ment not comprised in the schedule shall not be deemed to be in 
force in Angul unless previously or subsequently expressly extended 
thereto, and as neither Act X of 1859 nor Act VIII of 1885 has been 
extended to Angul, it follows that there is no rent law in Angul. It is 
understood that in Angul Government demands and rents are realized 
according to the procedure prescribed in Chapter V of the Angul District 
Regulation, 

The mahal of Banki was formerly a scheduled district, but since the 
1st April, 1882, it has, under the provisions of Act XXV of 18S1, been 
incorporated with the district of Cuttack. 


Sarabalpur. 


Darjeeling. 


The district of Sambalpur formerly belonged to the Central Provinces. 

Since the i6th October, 1905, with the exception of 
the Chanderpur-Padampur Zamindari and the Phuljhar 
Zamindari, it has been transferred to Bengal. The rent law in force 
there is the Central Provinces Tenancy Act, 1 of 1898. 

Act X of 1859 prevails in the district of Darjeeling. (See note to 
Bengal Code, 3rd edition, Vol. Ill, p. 182). There is 
no local extent clause in the Act, but Darjeeling was part 
of Bengal when Act X of 1859 was passed, having been ceded by 
the Raja of Sikhim to the British Government in 1835, and as the 
Act was applicable to the whole of Bengal, {Sadanand Mahanti v. 
Nauratan Mahanti, 16 W. R., 290; 8 B. L. R., 280) it was regarded as 
extending to Darjeeling, and has consequently always been administered 
there. 

Acts VI of 1862 and IV of 1867, B. C., also prevail in Darjeeling (see 
notes, pp. 183, 236, Bengal Code, 3rd edition). 

In the Sonthal Parganas, the Sonthal Parganas Settlement Regulation, 
III of 1872, as amended by Reg. Ill of 1886 and the 
Sonthal Parganas Rent Regulation, II of 1886, are in 
force. In this district there are a few unsettled areas 
in the Telliaghiree pargana, which have been exempted from settlement 
by Government notification of the 9th December, 1879, published in the 
Calcutta Gazette of the loth December, 1879, Part I, p. 1221. There is 
no rent law in force in these areas, or in certain dearah lands in this 
district. The relations of landlord and tenant in these tracts are 
accordingly regulated by contract and custom. By a Government 
notification, No. 771 L. R., dated 20th February, 1897, published in 
the Garr/Ze of February 24th, 1897, Part I, p. 281, the provi¬ 

sions of sec. 84 of the Bengal Tenancy Act, and by another notification 


Sonthal 

ganas. 


Par- 
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No. 1338, L. R., dated ist March,*1904, published in the Calcutta Gazette 
of the 2nd March 1904, Part I, p. 347, section 56 and clauses (2) and (3) 
of section 58 were extended to the Sonthal Parganas from the dates of 
the notifications. 

The provisions of the Chota Nagpur Tenures Act (II of 1869, B. C.) 

prevail in the districts of the Chota Nagpur Division. 
Choto agpur. Ranchi, Palamau and 

Singhbhum was to be found in Act I of 1879, B. C., (the Chota Nagpur 
Landlord and Tenant Procedure Act) and Act IV, B. C., of 1897, 
(the Chota Nagpur Commutation Act) as amended by Act V, B. C., 
of 1903 and Act V of 1905 ; but all these acts have now been repealed 
by Act VI, B. C., of 1908—the Chota Nagpur Tenancy Act. In 
Manbhum and the Tributary Mahals Acts X of 1859, VT, B. C., of 1862, 
and IV, B. C., of 1867, are in force. The Chota Nagpur Tenancy Act 
of 1908 may be extended to the District of Manbhum or any part there¬ 
of : sec. I (3) Act VI, B. C., of 1908, and by Notification No. 5335 of 1908 
certain portions of the said Act have already been extended to 
Parganas Barabhum and Patkum. See. 13 C. W. N., lx. 

Under section $, .^ct XIV of 1874 (the Scheduled Districts Act,) the 
Beng.al Tenancy Act may be extended by the Local Government, with 
the previous sanction of the Governor-General, to any of the scheduled 
districts or to any part of a scheduled district. And under section 5 - 4 , 
the enactment, or part thereof, so extended may be included or modified, 
as the Local Government thinks fit. In accordance with these powers, 
the Local Government has issued the notification No. 721 L. R. dated 
the 9th February, 1903 (see Calcutta Gazette, 1903, Pt. I, p. 172) extend¬ 
ing certain sections of this Act to the districts of Hazaribagh, Ranchi, 
Palamau and Singhbhum, subject to the restrictions and modifications 
therein specified. The sections so extended and the restrictions they are 
subject to are noted in this book under each section of the Act, and 
the Act as applicable to the Chota Nagpur division, e.xcept Manbhum, is 
printed in extenso in Appendix V. ^ 

Rent Law of Eastern Bengal and Assam. The province of 
Eastern Bengal and Assam was constituted by Government of India 
Notification No. 2832 of the ist September, 1905, (sea Gazette of India, 
September 2nd, 1905. Part I, p. 536) with effect from the t6th October, 
1905. It comprises the districts of Backergunge, Chittagong, Dacca, 
Dinajpur, Faridpur, Mymensingh, Noakhali, Pabna, Bogra, Rajshahi, 
Rangpur, Jalpaiguri, Malda, Tipperah, Sylhet, Cachar and the districts 
of the Assam Valley, viz : Goalpara, Kamrup, Darrang, Nowgang, Sib- 
sagar and Lakhimpur. In all these districts, except Jalpaiguri, the Hill 
Tracts of Chittagong (which two latter districts are scheduled districts) 
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Jalpaig^ri. 


Sylhet, Cachar and the districts of the*Assam Valley, this Act as amend¬ 
ed by the amending Acts, including Act I, E. B. C., of igoS but excepting 
Act I, B. C., of 1907, is in force. 

In thiit part of the district of Jalpaiguri which was formerly a portion 
of the district of Rungpore, viz : thanas Jalpaiguri, 
Titaliya, Rajgunj and Boda, lying to the west of the 
Teesta river, and thana Patgram, which is to the east to the Teesta, 
Act X of 1859 with its above mentioned amending Acts has always 
prevailed. But in that portion of the district of Jalpaiguri which was 
ceded by the Bhutan Government to the British Government in 1866, 
and which is commonly known as the Western Duars, Act XVI of 1869, 
(The Bhutan Duars Act) was in force up to the i6th October, 1895. This 
Act excluded the ordinary Civil Courts from the cognizance of suits 
relating to immoveable property, revenue and rent. In the schedule to 
this Act there were certain rules for the assessment of the Bhutan Duars 
with Government revenue and for the preparation of the record-of-rights 
to form the basis of such assessment. But in this schedule there were 
no rules laid down for the guidance of the officers engaged in the ad¬ 
ministration of this tract of country in suits relating to immoveable 
property or rent. There was, therefore, while this Act was in force, no 
definite rent law for that portion of the Jalpaiguri district known as the 
Western Duars. Act XVJ of 1869 was, however, repealed by Act VII, 
B. C., of 1895, which came into force on the i6th October, 1S95, on 
which date it was published in the Calcutta Gazette, Part III, p. 62, and 
on the 25th October, 1895, by a notification published in the Calcutta 
Gazette ol the 13th November, 1895, Part 1 A, p. 139, the Lieutenant- 
Governor of Bengal with the previous sanction of the Governor- 
General in exercise of the power conferred upon him by section 5, 
of the Scheduled Districts Act, extended Act X of 1859, as well as Act 
VI, B. C., of 1862, to that portion of the Jalpaiguri District known as the 
Western Duars. Act IV, B. C., of 1867 was, however, not similarly 
extended. It is .an unimportant Act. The (jnly section, of which the 
force is not spent, is section 5, which gives the Lieutenant-Governor 
power to appoint revenue officers to exercise the powers of the Collector 
of a district for the purpose of enabling them to hear appeals under Act 
X of 1859 and Act VI, B. C., of 1862. 

Subsequently, the lociil Government issued the two following notifica¬ 
tions :— 

“ No. 963 T. R .—tilh Novi-.mher, tSOS —In exercise of the {Ktwers colifeiTod 
by sections 5 and 5 A of the Scheduled Districts Act, XIV of 1874 , and with 
the previous sanction of the Governor-Ocneral in Council the Lieutenant- 
Uovemorl of Bengal is pleased to extend the Bengal Tenancy Act, VllI of 
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1885, to the whole of the Jalpoigurl district, except the Western Uuars, 
with effect from the 1st of January, 1899, subject to the following restrictions 
and modifications, namely 

(I) Sub-sections (2) and (3) of section 1 of the said Act shall be 
omitted ; and 

(II) The words ‘ in tlie territories to which the Act extends 
l)y its own operation ’ in 8u1)-8ectioii (/) and the whole of 
sub-section of section 2 of the said Act .shall be omitted.” 

“ No. 964 T. R .—Sth Novembtr, ISUS .—In exercise of the powers con¬ 
ferred by the Scheduled Districts Act, XIV of 1874, section 5 and section 5A 
(inserted by the Repealing and Amending Act, 1891), and with the previous 
sanction of the Govornor-tleneral in Council, the Lieutenant-Governor of 
Bengal is pleased to extend the Bengal Tenancy Act, VIII of 188.5, to the 
portion of the .Talpaiguri district, known as the Western Duars, with effect 
from the 1st January, 1899, subject to the following restrictions and modi¬ 
fications, namely : — 

I. —Sub-sections (2) and (3) of section I of the said Bengal Tenancy Act 
shall be oraittixl, 

II. —The words ‘in the territories to which this Act extends by its own 
operation’ in sub-section (1), and the whole of sub section (2), of .section 2 of 
the said Act shall be omitted. 

III. —Nothing in the said Bengal Tenancy Act, other than the provisions 
of sub section (1) of section (2), as moditied by clause II Of this notilication, 
shall apply to any lands heretofore or hereafter gr.inted or leased by tiovern- 
ment to any person or company under an instrument in writing for the 
cultivation of tea or for the reclamation of land under the Arable Waste Land 
Rules. 

IV. —Where there is anything in the said Bengal Tenancy Act which is 
inconsistent with any rights or ui>ligaliuns of a joUdar, vliukatiidar, dar- 
f/iMianidur, ad/n'ar or other tenant of agricultural land as defined in .settle¬ 
ment proceedings heretofore approvcil by (iovernment, or with the terms of a 
lease heretofore granted by Government to a jotedar, chnkanidar, dar- 
ehukanidar, adhiar, or other tenant of agricultural land, such rights, obliga¬ 
tions, or terms shall lie enforceable notwithstanding anything contained in 
the said Act.” 

These notifications have the effect of extending the Bengal Tenancy 
Act, subject to certain modifications, to the whole of the Jalp.iiguri 
district, which is now part of the province of E.ist Bengal and Assam. 

It has been held that the repeal of .Act XVI of 189O (the Bhutan 
l-luars Act) has had the effect of making the provisions of the Civil 
Procedure Code as applicable to the Western Duars as it is to other 
parts of the district {Braja Kanta Dtis v. Tufaun Das, 4 C. W. N., 287). 
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The application of this Act in the dhittagong Hill Tracts is barred 
by Reg. 1 of 1900. There is no special rent law in 
ffiUTraote.””^ force in these deregulationised tracts, but by s. 18 of 
the Regulation the Local Government is empowered to 
make rules to provide for the collection of rents and to prohibit, restrict 
or regulate the migration of cultivating raiyats in these tracts. For 
rules made under this section, see the Calcutta Gazette, 2nd M.ay, 1900, 
Part I, p. 429 : also the Bengal Local Statutory Rules and Orders, 1903, 
vol. II, pp. 92-100. 


In the district of Sylhet, the provisions of Act VIII, B. C., of iSfiQ 
are in force, having been extended to it by Government 
^ notification of the 24th February, 1870, published in the 

Calcutta Gazette of the 2nd March, 1870, Part I, p. 361. They continued 
in force in Sylhet on its incorporation with the Chief Commissionership 
of Assam under Government notification of the 22nd Au^'ust, 1S7S, 
published in the Government of India Gazette cd the 24th August, 1878, 
Part I, p. 533, and still prevail there. .Act VIII, H. C., of 1869, was 
extended by the Chief Commissioner of Assam to the district of 
Goalpara by Notification No. 2050J., dated the yih May, 
1S92, and published in the Government of India Ca -.etle 
of the 9th May, 1892, Part I, p. 356. In the other Assam Valley dis¬ 
tricts, viz-. Kainrup, D.arrang, Nowgong, .Sibsagar and Lakhimpur, and 
in Cachar and the Hill districts, the Rent Law is in an 

Assam Valley uncertain and unsettled state. (.See Gail's Assam 
Lhstnets. ' 

Land Revenue Manual, pp. Iv and 20). In ihe case of 

Prasidha Narain Koer v. Man Koch, (9 Calc., 330) it was decided that 
Act X of 1859 is not in force in the Assam Valley districts. 


Gualpara. 


2 . (1) The enactments specified in Schedule I 

hereto annexed are repealed in the terri- 

Bepeal. . . , ‘ 

tones to which this^Act extends by its 
own operation. 

(2) When this Act is extended to the Division of 
Orissa or any part thereof, such of those enactments 
as are in force in that Division or part, or, where a 
portion only of this Act is so extended, so much of 
them as is inconsistent with that portion, shall bo 
repealed in that Divisitin or part. 

(3) Any enactment or document referrin<r to any 
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enactment hereby repealed shall be construed to refer 
to this Act or to the corresponding portion thereof. 

(4) The repeal of any enactment by this Act shall 
not revive any right, privilege, matter or thing not 
in force or existing at the commencement of this Act. 

Clause (1). Enactments repealed.— The enactments specified 
in schedule 1 as repealed are Regulations VIII of 1793 (sections 51—55, 
64 and 65), Jill of 1805 (section 7), V of 1812 (sections 2, 3, 4, 26 and 27), 
XVIII of 1812 (the preamble and sections 2 and 3) and XI of 1825 (the 
words “ nor if annexed to a subordinate tenure ” to the end of clause i 
of section 4), Act X of 1859, and Acts VT, B. C., of 1862, IV, B. C., of 
1867, VIII, 15 . C., of 1869 and VIII, B. C., of 1879. Sections 14 and 45 
of the Act are repealed by s. 2, Act I, B. C., of 1907, in the province of 
Bengal, and by sec. 2, Act I, E. 15 . C., in Eastern Bengal. The provi¬ 
sions of Regulation VII of 1822 are in no way repealed by this Act. 

Clause (2). Orissa. —For a complete list of the portions of this 
Act which prevail in Orissa, see note to section i, clause (3) pp. 4 and 
5. The extension of every section in force in Orissa is also mentioned 
in a note to the section extended to it. 

Sub-section (4). Effect of repeal of enactments.— The 
provisions of this clause are in accordance with the rule laid down in 
section 7 (i) of the General Clauses Act (X of 1897), wherein it is provi¬ 
ded that “ for the purpose of reviving, either wholly or partially, any 
enactment wholly or partially repealed, it shall be necessary expressly 
to state such purpose,” and with the rule of English law which has 
prevailed since 1850, when it was enacted by section 5, 13 and 14 Viet., 
c. 21, that “ where any Act repe.aling in whole or in part any former Act 
is Itself repealed, such last repeal shall not revive the Act or provisions 
before repeal, unless words be added reviving such Act or provisions.” 
(See Wilberforce on “ Statute Law,” p. 510, and Maxwell on the “ In¬ 
terpretation of .Statutes,” 3rd edition, p. 585). An occupancy right 
acquired when Bengal Act Vlll of 1S69 was in force .and lost before 
1885 is not revived by Act VIII of 1885 which creates no new rights in 
favour of the tenant. Salixrain Sin^t^'/t v. Puluk Pandey ; 6 C. L. J. 149, 

Proceedings Commenced under any former Act.— By 
section 6, Act I of 1868 (the (jeneral Clauses Act), now repealed by the 
General Clauses Act, X of 1897, it was provided that “ the repeal of any 
Statute, Act or Regulation shall not affect anything done, or any offence 
committed, or any fine or penalty incurred or any proceedings commenced 
before the Repealing Act shall have come into operation,” The effect 
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of this section, and especially the meaning of the word “ proceedings ” 
in it, have been the subject of discussion in many cases. These cases 
were all reviewed in the Full Bench case of Deb Narain Daltaw. 
Narendra Krishna (i6 Calc., 267). In this case a decree for arrears of 
rent had been passed under Bengal Act VIII of 1869. Subsequently, 
after the Bengal Tenancy Act had come into operation, the decree-holder 
applied for execution, and the tenure, in respect of which the decree for 
arrears of rent had been made, was attached. The tenure was put up 
for sale, and a claim was then preferred by a third person, ^who objected 
to the execution proceeding. The Munsif rejected the claim without 
enquiring into it on the ground that under the provisions of section 170 
of the Bengal Tenancy Act no such claim could be preferred. An ap¬ 
plication was then made to a Division Bench of the High Court to set 
aside the Munsif’s order. The Division Bench doubted its correctness 
and referred the following two questions for the decision of a P'ull Bench 
—viz •. “i. Whether in the present case, the provisions of the Bengal 
Tenancy Act were applicable to proceedings in e.xec'ution ? 2. Whether 
the term ‘proceedings’ in s. 6 of Act I of 1S68, does or does not include 
proceedings in e.xecution after decree ?” The Full Bench answered the 
first of these questions in the affirmative, the second in the negative and 
discharged the rule. The judgment in this case was delivered by Wilson, 
J., who pointed out that the cases in which the Courts in this country have 
had to consider the effect of legislative change in the law upon 
proceedings instituted before the change was made, fall under one or 
other of three classes. “The first class consists of those in which the 
Courts have had to construe enactments which have altered the law, not 
by the mere repeal of earlier enactments, so as to bring the case under 
s. 6 of the General Clauses Act, but by new affirmative provisions, and 
in which the new enactments contain in themselves no special rule for 
their own interpretation. In such cases the Courts have applied the 
settled rule of construction ordinarily acted upon in the absence of any 
statutory rule inconsistent with it ; and that rule is that retrospective 
effect is not given to an enactment so as to affect substantive rights, but 
that provisions aftecting mere procedure are applied to pending proceed¬ 
ings. The second class of cases comprises those in which the enactment 
to be construed provides its own rule of construction by expressly or im¬ 
pliedly declaring that it is or is not to have retrospective operation, or 
the extent to which it is to affect pending proceedings. The third class 
of cases consists of those in which the law is changed by a mere repeal 
of a previously existing law, and the repealing enactment contains no 
special rule for its own interpretation. Such cases arc governed by s. fi 
of the General Clauses Act.” Wilson, J., then proceeced to consider the 
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cases in which the meaning of the vford “proceedings” in s. 6 of Act I 
of 1868, has been discussed and decided, and pointed out that they might 
be arranged in three groups. The first group consists of cases relating 
to appeals, in all of which, it was said, “there is a completely uniform 
course of decision to the effect that an appeal is a part of the same pro¬ 
ceedings, within the meaning of s. 6 of the General Clauses Act, as the 
thing appealed against, and that, therefore, if the thing appealed against 
is a decree in a suit, the appeal is a part of the same proceeding as the 
earlier steps in the suit.” The second group consists of cases relating 
to proceedings in execution of decrees. Although proceedings in execu¬ 
tion are strictly speaking proceedings in the suit, yet, according to 
Wilson, J., these cases are authorities “for holding that an application 
for execution initiates proceedings separate from those which resulted in 
the decree.” The third group consists of cases decided with respect to 
the Civil Procedure Code, and all but one are said to have been based on 
the terms ol the Code itself and not merely on those of the General 
Clauses .Act. 

\n Mahesiuar Prasad Narain Singh w Shcnbaran Mahto,[^\^Q,v\c., 
621), the plaintiflF sued to eject a tenant who had executed a solehnamah 
.agreeing to hold the land in suit fcjr a specified time at a specified rent 
and providing that the landlord was to be at liberty to enter on the lands 
on the expiry of the period. The suit was instituted on the 6th October, 
18S5, /.c., before the commencement of the Tenancy .Act. It was found 
that at the date of the soUhnamah, the tenant h.ad .accjuired a right of 
occupancy with respect to some of the lands in suit, and it was held that 
the tenant was not entitled to the benefit of section 178, (i) {b), because 
at the time the suit was brought there was nothing to prevent his con¬ 
tracting himself out of his lights. The decision in this case, which is 
of date prior to that of the Full Bench just cited, seems hardly in accord¬ 
ance with the principles laid down in it ; for, from sub-section (1) of sec¬ 
tion 178, it would seem as if clause (b) affects a matter of subst.antive 
right and is intended to ha\;e retrospective effect. 

In another case, I’ma Sundari Dasi v. Rrajanath lihattachnryya, (16 
C.alc, 347,) in which a decree for rent had been passed under Act VIII, 
B. C., of 1869, but execution w.as not applied for until .after the com¬ 
mencement of the operation of the Bengal Tenancy .Act, it was held that 
execution must proceed under the provisions of the Bengal Tenancy Act, 
the ratio decidendi being that the right to execute the decree in the mode 
applied for. T'/o-: by s.ale of the tenure under sections 59, 60 and 61 of 
Act Vllli B. C., of 1869, if it existed, was a private right or a mere right 
of procedure, and that, therefore, the execution proceedings must be 
governed by Act VIII of 1885. The decision in this c.ase, though not 
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based on the provisions of section 6, Act I of 1868, is quite in accordance 
with the principles laid down in the Full Bench case above referred to. 

There are a few other cases, relating to this subject, whicjj it seems 
desirable to notice. In both Lai Mohan Mukhurji v. Jogendra Chandra 
Rat, (14 Calc., 636,) and Uzir AH v. Ram Kamal Shaha, {15 Calc., 383,) 
the effect of the provisions of section 174 of the Bengal Tenancy Act, 
under which a judgment-debtor, where a tenure or holding has been sold 
for an arrear of rent, can on certain conditions have the sale set aside, 
was considered. In the former case not only had the decree been passed, 
but execution had been applied for before the Bengal Tenancy Act came 
into force, though the sale was actually held after the operation of the 
Act had commenced. In the latter case, execution had been applied for 
after the Bengal Tenancy Act had come into operation. In both cases, 
it was held that the judgment-debtor could not take advantage of the 
provisions of section 174 of the Beng.al Tenancy Act, as they confer on 
judgment-debtors a new right, and, therefore, cannot have retrospective 
effect. In a third case, Girish Chandra Basil v. Apurba Krishna Das, 
(21 Calc., 940,) the question was as to whether the provisions of section 
310 A, added to the Civil Procedure Code by Act V of 1894, applied to a 
sale held after the date on which the Act came into operation, when ex¬ 
ecution had been applied for and the sale proclamation had been issued 
before that date. The majority of the Bench which decided the case 
held, following the two above cited cases relating to section 174 of the 
Bengal Tenancy Act, that they were not applicable, as the provisions of 
section 310 A, like those of section 174 of Act VIII of 1885, conferred a 
new right, and did not relate merely to procedure. These three decisions 
were, however, all reconsidered in the Full Bench case of Jai^adanand 
Singh V. Amriia Lai Sarkar, (22 Calc., 767,) in which it was held that 
they had all been wrongly decided, inasmuch as neither section 174 of 
the Bengal Tenancy Act nor section 310 A of the Civil Procedure Code 
confers any new right on judgment-debtors. But the Bench expressly 
refrained from deciding whether the order, in the case of ImI Mohan 
Mukhurji y. Jogendra Chandra'Rai, (14 Calc., 636,) was or was not 
right with reference to the provisions of section 6 of Act I of 1868, as the 
question did not arise in the case of Jagadanand Singh v. Amrita Lai 
Sarkar. This case, it may be mentioned, was one under section 310 A, 
and, as it was pointed out, was consequently not affected by the provi¬ 
sions of section 6 of the General Clauses Act, as the change in the law 
considered in that case had been brought about, nut by the repeal of any 
?k:t, but by the addition to the existing Code of Civil Procedure of a new 
section. But it would seem that under the rule laid down in Deb Narain 
Datta v. Narendra Krishna to the effect that an application for execu- 
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tion initiates a new set of proceedings, the decision in the case of Lai 
Mohan Mukhurji v. Jogendra Chandra Rai was right under section 6 of 
the General Clauses Act. Section 6 of .\ct X of 1897, which has now 
taken th^lace of section 6 of Act I of 1868, lays down that “where this 
Act, or any Act or Regulation made after the commencement of this 
Act, repeals any enactment hitherto made or hereafter to be made, then, 

unless a different intention appears, the repeal shall not. {e) affect 

any investigation, legal proceeding or remedy in respect of any such 
right, privilege, &c., as aforesaid” (A e., acquired or accrued under any 
enactment so repealed), “and any such investigation, legal proceeding or 
remedy may be instituted, continued or enforced, as if the repealing Act 
or Regulation had not been passed.” This section, though somewhat 
differently worded from section 6 of Act I of 1868, does not appear to 
make any change in the law as to the effect of the repeal of an enactment 
upon pending proceedings. The propositions laid down by Wilson, J., 
on the point in Deb Narain Datta v. Narendra Krishna would there¬ 
fore, seem to hold equally good under the present, as under the former 
General Clauses Act. 

3 . In this Act, unless there is 

Definitions. i 1 • . 

something repugnant in the subject or 

context:— 

(I) “Estate” means land included under one entry 
in any of the general registers of revenue-paying lands 
and revenue-free lands, prepared and maintained under 
the law for the time being in force by the Collector 
of a district, and includes Government khas mahals 
and revenue-free lands not entered in any register. 

The whole of this section has been extended to Orissa, (Not., Sept, 
loth, 1891). All the defimtions contained in sub-section (j) and the 
seventeen succeeding sub-sections consequently apply there. This sub¬ 
section was also extended to the Chota Nagpur Division, e.xcept the 
district of Manbhum, but for “Collector,” “Deputy Commissioner,” must 
be read. (Not., Feb. 9th. 1903). The Chota Nagpur Division however 
has at present a separate Tenancy Act of its own: Act Vf, B. C., of 1908, 
except the district of Manbhum and Parganas Barabhum and Patkum in 
which certain portions of the said act have been e.\tended. See 13 
C. W. N. lx. . ' 

Definitions of “Estate.”— Other definitions of “estate” are to be 
found in sec. 1 , Act VII, B. C., of 1868 (an Act to amend the law for the 
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recovery of arrears of land-revenue) and in section ,3 (2) of Act VII, B. C. 
of 1876, (the Land Registration Act, 1876). According to the former Act, 
“estate” means any land or share in land subject to the payment to 
Government of an'annual sum in respect of which the name of a proprie¬ 
tor is entered on the register known as the general register of all revenue¬ 
paying estates, or in respect of which a separate account may, in pur¬ 
suance of section 10 or section ii of Act XI of 1859, have been opened.” 
According to the Land Registration Act, 1876, as amended by Act II, B. 
C., of 1906, ‘estate’ includes {a) any land subject to the payment of land- 
revenue, either immediately or prospectively, for the discharge of which 
a separate engagement has been entered into with Government ; (b) any 
land which is entered on the revenue-roll as separately assessed with 
land revenue (whether the amount of such assessment be payable im¬ 
mediately or prospectively) although no engagement has betn entered 
into with Government for the amount of revenue so separately assessed 
upon it as a whole ; (c) any land being the property of Government of 
which the Board shall have directed the separate entry on the general 
register hereinafter mentioned, or on any other register prescribed for the 
purpose by rule made under this Act.” The definition ol “estate” given 
in section 3 (l) of this Act differs from those cited above, inasmuch as it 
includes revenue-free lands which are not “estates” according to either 
Act VII, B. C., of 1868 or Act VII, B. C., of 1876. In the latter Art 
revenue-free lands come under the head of “Revenue-free property,” 
which according to section 3, sub-sec. (to', “means any land not subject 
to the payment of land revenue which is included under one entry in any 
part of the general register of revenue-free lands.” “Estate” in this Act 
also includes unregistered lakheraj lands and Government khas mahals. 
When an estate is recorded under a distinct number on the tauzih or 
revenue roll of the Collectorate with a separate revenue assessed upon it, 
the mere fact of its comprising undivided shares in certain villages does 
not prevent its being an entire estate (Preonalk Mitra v. Kiran Chandra 
Rat, 27 Calc., 290 ; Kamal Kumari Chaudhurani v. Kiran Chandra Rat, 
2 C. W. N., 229). 

Estates in Bengal.—A revenue-paying estate in Bengal is general¬ 
ly known as a zamindari and may be either permanently or temporarily 
settled. Many so called “tenures” may come within the definition of 
“estate” given in' this Act, e.g., aima (from the plural of imam) qr altamgha 
(from al, red, and tanigha, a stamp) grants, jagirs, (from ja, a place, 
anAgir, taking or occupying), madadmash grants (from madad, assistance, 
and -mash, livelihood,) mukaddami interest (from mukaddam, the head¬ 
man of a village) and taluks (from alak, to suspend from.) But they may 
be “tenures.” Taluks are of two kinds, huzuri {i. e., paying to the 
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hu2ur or head-quarter treasury) or h/tarija (t. e., separated) taluks^ and 
s/iikmi (from shikm, the belly), tnazkuri (or “specified,” because they 
were specified in the samindar’s engagements,) or shamili (from shamil, 
extending to) taluks The huzuri or kharija only are estates. 

Taluks of the latter class are tenures. Some ghatwali tenures, on which 
revenue is payable directly to Government are also “estates.” 

Noabad taluks in Cbittagtong are not estates.—In years 
past there was much contention as to whether the Noabad taluks of the 
Chittagong district came within the definition of “estate” or not. This 
controversy was set at rest, so far as the executive are concerned, by the 
orders of the Government of India conveyed in its letter, No. 1792,173 
of the 34th July, 1893, to the address of the Secretary to the Government 
of Bengal, )n which it was directed that the Noabad taluks in Chitta¬ 
gong were to be treated as “tenures” and not as “estates” within the 
meaning of Act VllI of 1885. According to these instructions, then, 
the Noabad talukdars are “tenure-holders,” and the khas makals to 
which they are subordinate are “estates”, of which the Government is 
“proprietor.” In the leading case of Prasanna Kumar Rai v. Secretary 
of State, (26 Calc., 792 ; 3 C. W. N., 695,) it was not contended that the 
Noabad taluk in question was anything but a tenure. 

(2) “ Proprietor ” means a person owning, whether 
in trust or for his own benefit, an estate or a part of 
an estate. 

Extended to the Chota Nagpur Division, e.xcept the district of 
Manbhum (Not., February 9th, 1903) ; but the present law there, is Act 
VI B. C., 1908, of which certain portions have been extended to Parganas 
Barabhum and Patkum in the District of Manbhum. 

Effect of acquisition by Government of interest of pro¬ 
prietor.— When the paramount title of the State carrying with it the 
right to receive revenue and tiie proprietary right to receive rent unite in 
Government, the proprietary interest becomes merged in the paramount 
title; and rent, in such cases, becomes revenue. (The Bengal 
Settlement Manual, 1908, Part 1 , Chap, i, rule 4, p. i : see also section 
tot (3) Kxpln. i). 

(3) “Tenant” nreaus a person who holds laud 
under another person, and is, or but for a special con¬ 
tract would be, liable to pay rent for that laud to that 
person. 
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Extended to the Chota Nagput Division, except the district of 
Manbhum (Not., February 9th, 1903): but the present law there, is con¬ 
tained in Act VI, B. p., 1908. 

“ Land ” not defined.— There is no definition of the term “ land ” 
in this Act. The Rent Commission in their Bill (sec. 3) proposed to 
define land as follows : “ Land includes woods and water thereupon ; 
when applied to land cultivated or held by a raiyat, it means land used 
or intended to be used for agricultural or horticultural purposes, or the 
like. In Chap. XVIII ” (a chapter relating to procedure in suits for re¬ 
covery of arrears of rent and certain other suits), “it means (a) tenures, 
under-tenures, and holdings ; C^) land used or let to be used for agricul¬ 
ture, horticulture, pasture, or other similar purpose, or for dwelling-houses, 
manufactories, or other similar buildings ; and CcJ rights of pasturage, 
forest rights, fisheries, and the like. Explanation—Busfu or homestead 
land is land used for agricultural purposes when it is occupied by a 
raiyat, and together with the land cultivated by such raiyat forms a single 
holding.” This suggestion, which would have obviated all ambiguity, 
was not adopted, and there is no definition of the term in this or any 
other legislative enactment, by means of which its meaning in this 
sub-section can be determined. In the course of the debates in Council 
on the provisions of the Bill, the Maharaja of Uarbhanga proposed that 
the provisions of the Act should be restricted to “ land which is the sub¬ 
ject of agricultur.il or horticultural cultivation, or is used for purposes in¬ 
cidental thereto.” But his proposed amendment to this effect was not 
accepted. The Hon’ble Mr. Reynolds in his remarks on the Maharaja 
of Darbhanga’s amendment observed that, if it were carried, “ it would 
have the effect of excluding from the operation of the Bill not merely all 
waste lands but all the lands not actually under cultivation at the time 
the question might be raised. It would leave it open to a landlord to 
contend that a raiyat’s right of occupancy did not extend to those lands 
of his holding which were not actually under cultivation at the time. It 
is in my opinion better for the Council to leave the question to be decid¬ 
ed by the Courts.”.i) The Hon’ble Sir Steuart Bayley said: “The 
Hon’ble .Mr. Reynolds has pointed out that his amendment will have the 
effect of limiting the raiyat’s right of occupancy, as he would thereby 
lose the right as to all waste lands and lands nut used for agricultural 
and horticultural purposes. I may point out also that the effect would 
be to remove from the scope of the BUI, which deals with tenures 
generally, all such parts of a tenure, as may be used momentarily 
for other purposes than agriculture and horticulture. It is much safer to 

(1) Selections from papers relating to the Bengal Tenancy Act, 1885, p 482. 
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trust to the Courts to apply the law to these cases.”(i) It is, therefore, 
evident that the omission of any definition of “land” in this Act is 
intentional. The question of determining to what classes. of land the 
Act should be applic'able was felt to be a difficult one, and so it 
was left to the Courts to overcome the difficulties involved in its 
solution. 

The subject of homestead land is, however, dealt with in section 182 of 
, this Act, which provides that this Act applies to homestead land when 
held by a raiyat, and that even when homestead land is held by a 
raiyat otherwise than as part of his holding as a raiyat, the provisions of 
this Act are still applicable, unless there be a custom or usage to 
the contrary. But the Act does not e.xpressly apply to homestead land 
not held by a raiyat ; so the position of non-cultivating residents of a 
village is left uncertain, and it would seem that their relations with their 
landlords in respect of their homestead lands must be determined by 
the provisions of the Indian Contract Act (IX of 1872) 

Application of the old rent law to non-agricultural land.— 
On this subject the Rent Law Commission in their report (Vol. I, p. 9, 
para ii) say : “ Certain portions of Acts X of 1859, and VIII, B. C., of 
1869, have been construed to apply only to land used for agricultural or 
horticultural purposes, or the like. Whether the remaining portions are 
limited in their application is a broad question which has never been 
settled. While some have contended that die provisions of those Acts 
as to the recovery of arrears of rent apply to the rent of any land, irres¬ 
pective of the purpose for which it is used, it has never been doubted that 
the rents of tenures and under-tenures are recoverable under these Acts, 
and these commonly include much more than land used for agricultural 
or horticultural purposes.” 

Mr. Field in his Rent^Law Digest (see p. 3, note) observes : “ It has 
been repeatedly decided, and is now settled law, that the grounds-of- 
enhancement and right-of-occupancy provisions contained in the present 
law have no application to lahd not used for agricultural or horticultural 
purposes. Though the broader point seems never to have been settled, 
it is understood that the general previsions of Acts X of 1859 and VIII 
(B. C.) of 1869 were intended to apply only (so far as concerns the actual 
occupant) to land used or originally let for these particular purposes. 
See in favour of this view 3 Agra Rep., 52 ; 8 W. R., 250 j 9 B. L. R., 105 
note, 108 note, 109 note, 120 ; 33 W. R., 61. It has, however, been con¬ 
tended by some authorities that the provisions of these Acts as to the 
recovery of arrears of rents apply to the rent of any land, irrespective of 

( 1 ) belectious from papers relating to the Bengal Teuauvy Act, 1885 , p, 482 . 
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the purpose for which it is used.—See 9 B. L. R., iii, 116 wo/r, 124 ; 
I Ind. Jar. N. S., 428 ; W. K., Sp. No., Jan.-July, 1864, p. yS (land 
used for a A«/). It has been held in several cases that Act X applies 
where rent is sought to be recovered merely for'the land upon which 
houses stand—see Board’s rulings,'47 ; 8 W. R., 90 ; 2 W. R., Act X, 9 : 
but otherwise, where the claim includes the rent of the house as well as 
of the land, more especially if the former item be the more important- 
see Board’s rulings, 47 ; 9 B. L. R., 109 116 wAr; Marsh., 401.” 

In the following cases it was held that the grounds-of-enhancement 
provisions of the old rent Acts were inapplicable to Land not used for 
agricultural or horticultural purposes ; Surnomayi v. Blnmhardt, 9 W. 
R-> 552 ! Kdli Mohan Chatturji v. Kali Krishna Rni, il W. R., 183 ; 2 
B. L. R., App., 39 ; Khairudin Ahmad v. AbdulBaki, 11 W. R., 410 ; 9 B. 
L. R., 103 note ; Church v. Ram Tanu Shaha, ii W. R, 547 ; 9 B. L. R., 
10; note; Naimudin Joardar v. Scott Moncriejff, 3 B. L. R., 183 ; 
Durga Sundari Dasi v. Umdatunnissa, 17 W. R., 151 ; Jai Kishor 
Chaudhrain v. Nabi Baksh, 17 W. R., 178 ; Madan Mohan Biswas 
v. Stalkart, 17 W. R., 441 ; 9 B. L. R., 97 ; Durga Sundari Dasi v. 
Umdatunnissa, 18 W. R., 235 ; 9 B. L. R., loi ; and Puma Chandra 
Rai V. Sadat Ali, 2 C. L. R., 31 ; while in Mahar Ali Khan v. Ram 
Ratan Sen, 21 W. R., 400, it was said that the words “cultivated 
or held ” in s. 6, Act Vlll (B. C.) of 1869 have the effect of excluding 
lands occupied exclusively by buildings from the right of occupancy 
there declared. See also Adaito Charan De \. Peter (17 W. R., 
383). The leading cases as to the applicability of the former rent 
Acts to agricultural or horticultural land only arc Khalat Chandra 
Ghosh V. Minto {1 Ind. Jur., N. S., 426) and Kali Krishna Biswas 
V. Janki, (8 W. R., 250). In the former of these cases, Phear, J., 
observed that “ the subject of tenure throughout Act X of 1859, which 
is designated as land, is merely that which the ordinary ryots or occupants 
of the soil possess and hold under their zamindar, vis., the surface of the 
earth in a condition such that, by the aid offnatural agencies, it can be 
mad^ use of for the purpose of vegetable or animal reproduction.” In 
the latter case, the same learned Judge said “In my judgment the 
occupation intended to be protected by that section (sec. 6, Act X 011859,) 
is occupation of land considered as the subject of agricultural or horti¬ 
cultural cultivation and used for purposes incidental thereto, such as 
for the site of the homestead, the ryot or malli’s dwelling house and so 
on. I do not think that it includes occupation, the main object pfj 
which is the dwelling house itself, and where the cultivation of the 
soil, if any there be, is entirely subordinate to that.” Besides the 
cases cited by Mr._ Field, the following support this view: Bipra 
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Das De v. Wollen, i W. R., 223; Mahtab Chand v. Makund Ballahh 
Basu, 9 B. L. R., App. 13 ; Piari v. Nakur Karmakar, 19 W. R.; 308 ; 
and Gokhul Chand Chaturji v. Mosahru Kandu, 21 W. R., 5, which are 
authorities for the proposition tl}at the rent law has no application to land 
leased and used for building purposes. This was pointed out by Phear, 
J.*, in Khalat Chandra Ghosh v. Minto, in which he remarked : “ 1 believe 
it has been held constantly that land covered entirely with houses and 
buildings not devoted to agricultural objects does not come within the 
application of the Act.” In Furlong v. Johari Lai, (Hay’s Reports, 1862, 
453), it was held that the rent law did not apply to land leased for the 
erection of salt golahs for the use of which the lessee levied a cess upon 
the persons using them. In Garland v. Rai Mohan Hasrah, (i VV. R., 
15,) it was determined that Act X of 1859 did not apply to a suit to re¬ 
cover rent due under a lease of tolls arising from a canal or river naviga¬ 
tion, and in Harish Chandra Kund v. Gopal Barui, (3 W. R., Act X, 158,) 
it was similarly decided that a suit did not lie under the Act for rent 
due for the right to conie upon land and vend pan there on hat days. 
In Shalffram v. Kahiran, (3 B. L. R., A. C., 61 ; u W. R., 400,) it was 
held th.at a suit for arrears of rent payable for certain land for a 
right to levy a tax upon persons employed in cutting stone on the land 
was not cognizable by a Revenue Court. It was pointed out in this case 
that the rent was indivisible, and that it could not be s.aid how much 
was reserved on the Land, and how much on the right to quarry, and that 
the small quantity of land leased was not taken for agricultunil purposes 
but for purposes subsidiary and necessary to the main purpose of the 
lease, namely, quarrying the stone, the land being required for the erec¬ 
tion of the huts of the stone-cutters. In Hari Mohan Sarkar v. Scott 
MoncrteJjT, (9 IJ. L. R., App., 14,) it was decided that a suit for the rent of 
land, where the rent came from and bazars situ.ated upon 

it, as well as from the land, would not lie in the Revenue Court ; while in 
Savi V. /shar Chandra Mandal, (20 W. R., 146,) it was held that a suit 
for rent derivable by a lessor .from tolls collected by the lessee from per¬ 
sons resorting to a hat was not cognizable under Act VIII (B. C.) of 1869. 
The ruling in this case is inconsistent with that in the earlier'case 
of Gaitri v. Thakitr Das, (W. R., Sp. No., Act X., 78), and also 
with the later case of Bangshodhar Biswas v. Madhu Mahaldar, 
(21 VV. R., 383.) In Jadu Nath Ghosh v. Schoene Kilburn Sr* Co., 
(9 Calc., 671.) in which certain land had been let under a dar-maurasi 
mukarari kase, it was said that, the lease not being one of agricultural 
land, the provisions of the rent Act had no application. The case of 
Watson Sr* Co, v. Govind Chandra Mazunidar. (VV. R., Sp. No., Act X, 
46)) vyas one of the chief authorities for the more extended application 
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which was sometimes endeavoured to be given to the former rent law. 
In this case it was said ; “ The provisions of the Act generally contem¬ 
plate tenants who cultivate land or gather its natural or artificial products ; 
but the class of cases which by the 4th .clause of section 23 (of Act X of 
1859) is made cognizable by a Collector of land revenue is described in 
terms wide enough to extend his jurisdiction in suits for rent to cases of 
tenancies which are not strictly agricultural tenancies. He has jurisdic¬ 
tion in all suits for arrears of rent due on account of land, either kherajee 
or lakheraj, or on account of rights of pasturage, forest rights, fisheries, or 
the like. For whatever purposes the surface of the land may be used, if 
the subject of the lease is land, and rent is due on account of the land, a 
suit for arrears must be brought in the Collector’s Court.” See also Namr 
AH v. Sadat AH, (W. R., Sp. No., 1864, Act X, 102.) The late Mr. Justice 
Dwarkanath Mitter strenuously maintained this view in the cases of In re 
Bramamayi, 9 B. L. R., 109 ; Durga Sundari Dasi v. Umdatunnissa, 17 
VV. R., 151 ; 9 B. L. R., loi ; and Brajanath Kundu v. Lowther, 9 B. L. 
R., 121 ; 17 W. R., 183 ; but he was overruled in the Letters Patent Ap¬ 
peal in Durga Sundari Dasi v. Umdatunnissa, (18 W. R., 235 ; 9 B. L. 
R., 119.) 

In Chnndessari v. Gliinah Pandey, (24 W. R., 152,) the rule was laid 
down th.at when the princip.al subject of the entire occupation was hastu' 
(homestead) land, the residue, if any, of the holding being merely sub¬ 
ordinate, the rent law was not applicable ; but when the principal subject 
of the entire occupation was agricultural land, the building or buildings 
being mere accessories thereto, the rent law was applicable. The same 
principle underlies the decisions in Tarini Prasad Ghosh v. Bengal 
Indigo Co., (2 W. R., Act X, 9,) and Matangini Dasi v. Ilaradhan Das, 
(5 W. R., Act X, 60). In the former case it was ruled that a suit for the 
rent of land let for the purposes of a factory, including the dwelling- 
house of the proprietor of the factory, would lie in the Revenue Court, 
as the rent issued out of, and was reserved in respect of the land .alone, 
and that the case was distinguishable from that of Aditya Chandra Pal v. 
Kamila Kant Pal, Marsh, 401, in which it was held that a suit for arrears 
of rent due on account of an indigo factory would not lie under Act X of 
1859, as in that case the rent was reserved not for the land alone, but for 
the factory and the business and profits of the contracts connected there¬ 
with. In Matangini Dasi v. Ilaradhan Das, it was said that a suit under 
Act X of 1859 lay, as the land was the substantial thing let out, and the 
existence of a hut upon the land as an appendage was a mere matter of 
accident. A suit does not lie under Act X of 1859 for arrears of rent of 
land leased for mining purposes and for purposes of building, making 
roads, and so forth (Rooke v. Bengal Coal Co,, 28 Calc., 485 ; 5 C. W. N., 
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840), or for arrears of rent of a tank not part of an agricultural building, 
but used for rearing, and preserving fish (MaJiananda Chakravartti v. 
Mangala Keoiani, 31 Calc , 937..) 

Application of the present Act to non-agricultural land.— 
So far there have been only two cases under the present Act in which it 
has been endeavoured to make it applicable to non-agricultural land, and 
the attempts were not successful. The first case was that of the Raniganj 
Coal Association v. Jadu Nath Ghosh, (19 Calc., 489,) which was a suit for 
arrears of rent due under a dar-inaurasi mukarari lease, in fact the same 
lease as sued on in the case of Jadu Nath Ghosh v. Schoene Kilburn 
Co., (9 Calc., 671.) It was observed with regard to this lease that it had 
not been granted for agricultural or horicultural purposes, but for building 
purposes and for the establishment of a coal depdt, and therefore, that 
the land comprised in the lease did not come within the purview of the 
Tenancy Act. In the second case, Umrao Bibi v. Mahomed Rojahi, 
(27 Calc., 205), the subject of dispute was some plots of land within the 
limits of the Dacca Municipality, one of which was used as a san sonda 
or place where gr.iss for thatching was grown, and others were cultivated 
with kitchen vegetables. It was held that, as the land was not let for 
agricultural or horticultural purposes, the Bengal Tenancy Act did not 
apply. But see Hassan Ali v. Gohind Lai Basak, 9 C. W. N., 141. It 
was held that if land outside the town of Calcutta were used for agricul¬ 
tural or horticultur.al purposes, the Act would apply, even if it were within 
its municipal bound.aries, as defined by Bengal Act II of 1888 {Biraj 
Mohini Dasi v. Gopeswar Mallik, 27 Calc., 202) ; but this ruling has 
been set aside by the Explanation added to sec. t (3) by Act I, B. C., of 
1907. 

Waste land,—Unsettled and unoccupied waste land, not being the 
property of any private owner, must be held to belong to the State. 

(Prasanno Kumar Rai v. Secretary of State, 26 Calc., 803 ; 3 C. W. 
N., 725). 

How a tenancy is ceJnstituted.—According to Mr. Field in his 
“ Rent Law Digest,” art 4, p. 5, the relation of landlord and.tenant 
arises : “(i) where it has been created by a contract valid according to 
the law in force at the time of executing such contract: (2) where it is 
reasonably implied from the acts of the parties : and (3) where it has 
been created or continued by operation of law.” The most common 
instance of an implied contract of tenancy in Bengal is when a cultivator 
occupies the land of a landlord without his express consent or that of his 
agents and is allowed to remain in occupation of the Land. Strictly 
speaking, such person is in the position of a tresp.asser, but if he is 
allowed to remain and cultivate the land, a contract of tenancy may be 
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implied. If rent is accepted from him,* or if he is sued for rent, a tenancy 
is clearly established. (Mahomed Azmal v. Chandi Lal,y W. R., 259 > 
Gadadhar Banurji v. Khetra Mohun, 7 W. R., 4607 Chaitan Sin^h v. 
Sadhari Monim, 5 C. L. J., 62). In Nityanand Ghosh v. Krishna 
Kishor, (W. R , Sp. No. Act X, 82,) it has been said : “ We think that 
though by the law of landlord and tenant, as applied in England, a person 
who takes and cultivates the land of another (there being no express per* 
mission to cultivate on the side of the landlord, nor any express condition 
to pay rent on the part of the cultivator) would not be allowed to be • 
regarded as a tenant, but treated as a mere trespasser, ilie peculiar cir¬ 
cumstances of this country preclude the applicability of the technical 
doctrine of the English law of landlord and tenant to such a case. Here 
it is a very usual thing for a man to squat on a piece of land, or to take 
into cultivation an unoccupied or waste piece of land. Tenancy in a 
great many districts in Bengal commences in this way, and where it 
does so commence, it is presumed that the cultivator cultivates by the 
permission of the landlord, and is under obligation to his landlord to pay 
him a fair rent, when the latter may choose to demand it. Thus, the 
established usage of the country regards these parties .as landlord and 
tenant, and unless the landlord chooses thus to treat him, the cultivator 
is not regarded, as he would be by the law as administered in England, 
as a trespasser, but as a tenant, and he would be so, although he may 
never have expressly acknowledged the landlord’s right or entered into 
any express contract with him for the payment of rent. If he chooses to 
cultivate the zamindar^s lands and the samindar lets him, there is an 
implied contract between them, creating a relationship of landlord and 
tenant.” Receipt of premium and rent have been held to create a tenancy 
which cannot be disturbed by a subsequent registered lease : Ismail v. 
yl/i AfdAowfrf, 13 C. W. notes CIV. In another case it has been said 
that parties in possession make themselves tenants by use and occupation 
of the land (Lalan Mani v. Sonamani Debi, 22 W. R., 334 ; see also 
Lakhi Kant Das Chaudhuri Samirudin Laskhar, 21 W.R., 208:13 
B. L. R., 243) ; and in Sarnomoyi v. Dinonaih Gir, (9 Calc., 908,) it was 
held on the authority of these two cases that, though the defendants 
were trespassers, as the plaintiff was willing to waive the tresp.ass, a 
decree might be given for use and occupation. In the case of Asimv. 
Ram Lall Shaha, (25 Calc., 324) these cases were commented on and 
followed, and it was observed th.at the principle of law enunciated in 
them has now been embodied in section 157 of the present Act. Utbandi 
tenancies, (for an account of which see note to sec. 180) are instances of 
tenancies arising by implied contract. But a mere demand for rent is 
not sufficient to create the relation of landlord and tenant. It is at most 
the offer of a tenancy C/Jcr) Nandan Prasad v. Mej^hu Mahion, 11 C, W. 
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N., 225 ; 34 Calc., 57). And wh^re the plaintiff and the defendants, 
being some of the co-owners of a gamindari, purchased certain holdings 
under the zamindar and were in occupation of separate portions of them, 
it was held that the defendants, in the absence of any agreement between 
themselves and the plaintiff to pay him rent, were not the plaintiffs 
tenants in respect of the lands actually occupied by them, or liable to pay 
him rent (Girindra Chandra Pal v. Srinath Pal, 32 Calc., 567 ; 3 C. L. 
J., 141.) 

In many cases it has been held that it is not necessary that the land¬ 
lord inducing the tenant into the land should have a good title to it, and 
notwithstanding his ejectment from it the tenancy continues ; the tenant 
becomes by implication the tenant of the new landlord. (GhuUim Panja 
V. Harish Chandra Ghosh, 17 W. R., 552 ; Amir Hossain v. Sheo Sakai, 
19 W. R., 338 ; Zulfun v. Radhika Prasanno Chandra, 3 Calc., 560 ; 

I C. L. R., 388 ; Mahima Chandra Shaha v. Hazari Patamanik, 17 Calc., 
45 ; Rinad Lai Prakashi v. Kalu Patamanik, 20 Calc., 708j. But this 
rule apparently applies only in the case of raiyats and not in that of 
tenure-holders or when the provisions of sec. 107 of the Transfer of 
Property Act (IV of 1882) are applicable, (Sheo Charan I^l v. Prabhu 
Dayal, l G. W. N., 142^. This rule does not n^^\y io chaukidan chakran 
land, which has been resumed and made over to the zamindar (Janabali 
V. Rakibuddin Mallik, 9 C. W. N., 571 ; l C. L. J., 303) ; and only when 
the tenant has entered upon the land and held unAet a.de facto proprietor, 
who is not the real owner, in good faith (Piari bfohan Mandal v. 
Radhika-Mohan Hazra, 8 C. W. N., 315 ; 5 C L. J., 9; Narain Upendra 
Hhattacharya v. Protab Chandra Pradhan, 8 C. W. N., 323). 

Tenancies are cre.ated by oper.ation of law when in resumption pro¬ 
ceedings a decree for resumption is given ( Haro Prasad Chaudhuri v. 
Shama Prasad Rai Chaudhuri, 6 W. R., Act X, 107, and see contra, 
lUr Chandra Manikya v. Raj Mohan Gossvami, 16 Calc., 449), and when 
a Civil Court passes a decree declaring the right of a zamindar to assess 
rent on land (Saudarnini Devi v. Sarup Chandra Rai, 8 B. L. R., App. 
82 ; 17 W. R., 363 ; Shama Sundari Devi v. Sital Khan, 8 B. L. R., 
App. 85 ; 15 W. R., 474 : Madhusudan Sagori v. Nipal Kh in, 8 B. L. 
R., App. 87 ; 15 W. R., 440 ; Rohini Nundan Gosain v. Ratneszuar 
Kundu, 8 B. L. R., App. 89 ; 15 W. R., 345), or to obtain rent from the 
defendants, (Nobo Krishna Mukhurji v. Kalachand Mukhurji, 15 W. 
R., 438 ; Rango Lai Mandal v. Abdul Ghafur, 3 C. L. R., 119 ; 4 Calc., 
314). In the case of Piari Mohan Mukhurj v. Kamaris Chandra 
Sarkar, (19 C.alc., 790), it has been held that the heirs of an occup.ancy- 
raiyat dying intestate are liable to pay rent, whether they occupy the. 
land or not, until they surrender the holding in the manner prescribed by 
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section 86 of the .Tenancy Act. This would therefore seem to be an¬ 
other instance of a teiftincy being created between parties by operation 
of the law,—in this instance, by the law of inheritance. 

Payment of rent not necessary to establish or maintain 
a tenancy. —It is the liability to pay rent which establishes the reliition 
of landlord and tenant. The actual payment of rent is not necessary to 
constitute or maint.ain that relation, and mere non-payment does not 
determine it. (Trailokhya Tarini Dasi v. Mohhna Chandra Afatak^J 
W. R., 400; Range Lai Mandal v. Abdul G/ia/ur, 4. Calc., 314 ! 3 
C. L. R., 119 ; Poresh Narain Rat v. Kashi Chandra Talukdar, 4 Calc, 
661 M<tsyalulla v. Nursahan, g Calc., 808 ; 12 C. L. R., 389; Tiruchu- 
rna Perumal V. Sanguvien, 3 Mad., 118 ; Premsukh Das v. fihupia, 
2 All., 517 ; Dadoba v. Krishna, 7 Bom., 34 ; Rambhat v. Bababhat, 18 
Bom., 250 ; Mashar Rai v. Ramgat Singh, 18 All., 290). So, the mere 
discontinuance of payment of rent does not constitute dispossession 
within the meaning of sec. 9 of the Specific Relief Act, {Tarini Mohan 
Masumdar v. Ganga Prasad Chakrasiartti, 14 Calc., 649). Nor does it 
operate to create in favour of the lessee a title by adverse possession 
during the term of the lease : {Madan Mohan Gossain v. Rameswar 
Malia : 7 C. L. J., 651.) But non-payment of rent with abandonment of 
the subject of the tenancy, or the passing of a decree for ejectment 
.against the tenant, does put an end to the rel.ation of landlord and 
tenant. See note to sec. 87. 

(4) “ Landlord ” means a person immediately 

under whom a tenant holds, and includes the Govern¬ 
ment. 

Extended to the Chota Nagpur Division, except the district of 
Manbhum (Not., February 9th, 1903): but the present law there is Act 
VI, B. C., 1908. 

Any person to whom rent is payable is a “ landlord” in relation to 
the person who pays rent to him, though he mSy himself be a tenant in 
relation to some third person. The term “ landlord,” therefore, presents 
no difficulty. But great contention has been raised as to the meaning of 
the expression “joint landlords” used in sec. 188. Do these words 
apply to co-sharers who .ire in separate collection of rent from the tenant, 
or are they only applicable to co-sharers who are in joint collection of 
the rent ? The subject is discussed in the notes to sec. 188. 

The person to whom the land for which rent is claimed as well as the 
arrears due are transferred is a landlord within the meaning of the 
^engal Tenancy Act ; Sashi Kumar Mirbahar v. Sitanath lianerjee, 7 
C. L. J., 425- 
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If a tenant while sticking to his character as lessee under one person 
takes a lease of the same property from a third person to avoid dispute 
and secure possession, he cannot he said to have renounced his original 
lease : Farman Bibi v. Tasha Hnddal, ^ C. L. J., 648 ; 12 C. W. N., 587. 

(5) “ Rent ” means whatever is lawfully payable 

or deliverable in iDoney or kind by a tenant to his 
landlord on account of the use or occupation of the 
land held by the tenant: 

In sections 53 to 68, both inclusive, sections 72 to 
75, both inclusive. Chapter XTI, [Chapter XIV] arid 
Schedule III of this Act, “ rent includes also money / 
recoverable under any enactment for the time being 
in force as if it was rent. 

The word .and figures “Chapter XIV” in br.ickets h.ave been 
inserted in the sub-section by s. 3, Act I, 15 . C., of 1907, for the province 
of Bengal and by Sec.'3, Act I, E. 15 .C., of 1908, for the province of 
Eastern Bengal and Assam, for the purpose of en.abling a tenure or 
holding to pass at a sale held in execution of a decree for cesses and 
money legally recoverable as if it was rent. 

Rent. —To constitute rent the payment must be (i) either money 
or produce ; (2) lawful ; (3) on account of the use or occupation of land 
held by tenant ; and (4) payable to the landlord. 

A number of mangoes to be delivered yearly is, therefore, clearly rent: 
{Nabo Tarini Dasi v. Gray, 1 1 W. R., 7), and a suit for the landlord’s 
share of the produce, or its money value, is a suit for rent {Bhubo , 
Sundari y. Jynal Abdin, 8 \V. R., 393; Lachman Prasad v. Hulash 
Mahtun, II W. R., 151 ; 2 B. L. R., App., 17 •, Jamna Das v. Gausi 
Miah, 21 W. R., 124 ; MalUk Amanat AH v. Akiu Pasi, 25 W. R., 140 ; 
Tazudin Khan v. Ram J'rosad Bhagat, i .Ml, 217 ; Shoma Mehta 
V. Rajani Biswas, l C. W. N., 55). The money pay.able in respect of 
forest rights is not rent within the meaning of sec. 3, cl. 5 of the Act ; 
Abdulla Sarkar v. Asrafali Mandal, 7 C. L. J , 152. Services rendered 
for the use and occupation of land are not rent according to the defini¬ 
tion in this clause, though a service tenure-holder comes within the 
definition of “ tenant ” in sub-sec. (3). The incidents of service tenures 
are expressly excluded from the operation of this Act (sec. 181). 

Profits—realized by ijardars of a mela held on agricultural lands, 
from stall holders has been held not to be rent: ( The Secretary of Stat 
V. Karunakant Chowdhury, 35 Cal., 82 F. B : ii C. W. N., 1053.) 
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Abwabs —or impositions on tenants over and above the actual rent, 
are not rent and'cannot be recovered as such, for they are not lawfully 
payable (see sec. 74 ). 

, Malikana—is not rent and sec. 78 of the Land Registration Act is 
no bar to a claim for it : {Syed Shah Najamuddin Hyder v. S. Zahid 
Hosiein, 8 C. L. J., 300.) 

Collections of portions of the proceeds of sales from persons exposing 
their goods for sale in a hat and due under a farming lease are rent, 
because they are payable for the use of the land (Bangshodhar Biswas 

V. Madho Mahaldar, 21 W. R., 383 ; cf. Gailri Debt v. Thakur Das, 

W. R., Sp. No., Act X, 78, and contra, Savi v. Ishar Chandra Mandal, 
20*W. R., 146.) See also. The Secretary of State v. Karunakant) 35 Cal., 
82 F. B.) For the same reason, a sum payable annually by a mort¬ 
gagee in possession under a Zur-i-peshgi lease executed by him in 
favour of the mortgagor is rent {Dissorup Dutta v. Binod Ram Sen, 
W. R., Sp. No., Act X, 93). But damages for the destruction of trees 
(JVabo Tarini Dasi v. Gray, 1 1 W. R., 7) and goats, straw and other 
articles due under a separate agreement unconnected with the question 
of rent (Rhubo Sundari v. Jynal Abdin, 8 \V. R., 393) are not rent, 
because not due for the use and occupation of land. So, also, money 
payable by a lessee in consideration of a lease granted, whether r.alled 
nazar or salami, {Dinonath Mnkhurji v. Debnath Mallik, 13 W. R., 307). 
Damages for the use and occupation of land are not rent, {B/.uban Mohan 
Rasu V. Chandra Nath Banurji, 17 W. R., 69 ; Kishen Gopal Mawar v. 
Rarnes, 2 Calc., 374 ; /Cali Krishna Tagore v. Izzatunnissa, i C. W. N., 
Ixxviii), because not pay.able by a tenant. Similarly, when on the sale of 
zamindaN, the conditions of sale stipulated for the payment of a small 
pittance, styled dasturat, by the purchaser as subsistence of the former 
proprietor, this was held not to be rent, because the relation of landlord 
and tenant did not exist between the parties {Ram Charan Banurji 
v. Torita Charan Pal, 18 W. R., 343). 

Payments under varat or assignm^t:-Finally, a payment 
to be rent must be payable to the landlord. Accordingly, in Ratnessar 
Biswas v. Harish Chandra Rasu, (it Calc., 221), it was decided that a 
sum of money payable by a tenant, not to his immediate landlord but to 
a third person, was not rent. But in Mahabat AH v. Mahomed T'aizullah, 
(2 C. W. N., 455), it was subsequently ruled that a sum payable by a • 
patnidar on behalf of the zntnidar to the Collector as cesses, and another 
payable to a third person as expenses for the maintenance of a masjid, were 
sums payable for the use and occupation of land, and were, therefore, rent. 

The conflict of decision between these two cases w.as ultimately set¬ 
tled by a Full Bench in Basanta Kumari Debia v. Asutosh Chakravartti, 
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{27 Calc., 67 ; 4 C. W. N., 3) in wfiich- it was decided that a suit by a , 
landlord against a tenant for a certain sum of money payable by him out 
of the rent to a third person under assignibent is one for rent and not for 
damages. In this case the assignee was not a party to the assignment 
and had nol accepted it, which was regarded as showing that “ in the 
contemplation of the parties the money did not cease to be a part of the 
rent or recoverable as such.” 

So, where a lease had been executed by the plaintiffs in favour of 
the defend<int at a fixed annual rent, and the defendant under instruction 
from the plaintiffs paid from time to time (iovernment revenue, cesses 
expenses of litigation, &c, on their beh.alf and used to set off those sums 
against the rent due to them under the lease, it was held th.at on the 
expiry of the lease, the plaintiffs could not sue the defendant for an 
account, but only for rent, if any was still due (lihekdhari Lai v. Bad- 
s/tiiti^h Duuharia, 27 Calc, 663.) Again, a lease pro/ided that a certain 
sum was payable by the tenant direct to the Landlord as walikana, and 
certain other sums were payable by the tenant for Government revenue 
and other demands, which the landlord w.as himself bound to pay ; held, 
that the latter sums were payable for the use and occupation of the land 
held by the tenant and might h.ave been made pay.able to the landlord 
direct, although for convenience it was arranged that the ten.ant should 
pay them for the landlord and came within the definition of rent 
{Jnanadii Sundari v. Atnl Chandra Chakravarli, 32 Calc., 972). A 
took a lease of certain mausas from B in dar-paini and sc-patni and 
covenanted to pay annually Rs. 3,191, to the superior landlords of 
/>’r//m/and Rs. 1,800 to B. A was to take receipts from the superior 
landlords, make them over to B and take receipts from the latter. The 
whole amount of Rs. 4,991 was described in the lease as annual rent fixed 
and in certain eventualities arising out of non-payment by A to the 
superior landlords, B was authorized to realise the amount from A by 
bringing a suit for arrears of rent ; held, upon a construction of the lease, 
that a suit brought by />’ fftr realisation from A of the amount which 
the latter failed to pay to the superior landlords under the terms of the 
lease, was, for the purpose of limitation, one not for rent, but for damages 
for breach of covenant (Ifemcndra Nath Mukhurji v. Kumar Nath 
liai, 9 C. W. N., 96 ; 32 Calc., 169). Where by a patni lease the annual 
jama of the tenure was fixed at Rs. Cooo and besides this rent, the 
patnidar undertook to deposit into the Collector.ate the Government 
revenue fixed for the share of the estate granted in patni, and payable 
by the lessor, kisl by kisl, filling which the p itni le.ase was to be cancell¬ 
ed, and the landlord was to take khas possession ; held, by their lord- 
ships of the Privy Council that the payment by the patnidar of the 
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, Government revenue, though no .doubt'part of the consideration to be 
rendered by the lessee for the enjoyment of the tenure, was not money 
payable to the landlord, and was therefore not rent, or recoverable as 
such under the provisions of the Patni Regulation (Jotindro Mohan 
Tagore v.Jarao JCuutari, 33 Calc., 140 ; 3 C. L. J., 7 ; 10 C. W. N., 201.) 

In Mansar v. Loknath Rai, (4 C. W. N., 10), it was held that 
a suit brought for rent by an assignee of a landlord against a tenant 
was still a suit for rent, and was, therefore, excluded from the jurisdiction 
of the .Small Cause Court. In this case it was said that “ the money 
was due as rent at the time of the assignment, and the assignment did 
not deprive it of that character, so far at all events as the tenant was 
concerned.” The correctness of this decision was afterwards doubted, 
but the question was set at rest by a Full Bench, by which it was decided 
that a suit brought by an assignee of arrears of rent after they fell due 
for the recovery of the amount due is a suit for rent, and, therefore, 
excepted from the cognizance of the Court of Small Causes {Srish 
Chandra Basu v. Nachim Kazi^ 27 Calc., 827 ; 4 C. W. N., 357.) From 
this decision, however, Banerjee, J., dissented, holding that where the 
landlord’s interest in the land is not assigned along with the arrears of 
rent after they fell due, a suit by the assignee for the recovery of the 
same is a suit for ordinary debt. The Full Bench decision was followed 
in Mo/tendra Nath Kalamori v. Kailash Chandra Dogra, (4 C. W. N., 
60s), '*> which a second appeal in a suit brought by an assignee of arrears 
of rent was allowed, being held not to be barred under the provisions of 
s. 586, C. P. C., but at the same time, as the plaintiff was not the land¬ 
lord, and the defendant not his tenant, as defined in this Act, it was de¬ 
cided that the period of limitation applicable to the suit was not that laid 
down in art 2, ccheduld III of this Act, but three years only under art. 110, 
schedule II of the Limitation Act. A transferee of the whole interest of a 
co-sharer landlord including his claim for arrears is a landlord and can 
maintain a suit for the entire rent if he makes his co-sharers parties 
defendants ; Sashi Kumar Mirbahar v. Sitanath Banerjee 35 Calc., 744. 

Money recoverable as rent.— The following moneys are recover¬ 
able as if they were rents, under enactments for the time being in force ; 
viz., (i) sums payable to zamindats and tenure-holders under the Bengal 
Survey Act (Act V, B. C., of 1875, sec. 38); (2) sums payable to Govern¬ 
ment or to any person who has entered into an agreement to collect water- 
rates for Government (Act III, B. C., of 1876, sec. 83); (3) sums payable 
to holders of estates or tenures under the provisions of the Cess Act (IX, 
B. C., of 1880, sec. 47); (4) sums payable to holders of estates or tenures in 
respect of land held rent-free (sec. 64 A of the same Act); (5) drainage 
charges payable by the tenant to the landlordu nder the Bengal Drainage 
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Act (VI, li. C., of 1880, sec. 44 ; Mttn Mahini Dasi v. Pnya Nath Besali, 
8 C. W. N., 640 ; Na/ar Chandra v. Jyoti Kumar Muhhurji, 11 C. W. 
N., 57 ): (6) interest on arrears of rent or other demands recoverable as 
rent, payable to managers of Courts of Wards Estates (Act !H, li. C., of 
1881, sec. 10) ; (7) sums payable io zamindars ox tenure-holders under the 
llengal Embankment Act (II, B. C., of 1882, sec. 74), which are re¬ 
coverable as provided for the recovery of arreas of rent of palni tenures 
in Reg. VIII of 1819 ; and (8) sums payable to holders of estate or 
tenures by under-tenure holders or cultivating raiyats under ss. 23 and 
34 of the Bengal Sanitary Drainage .^ct, VIII, B. C., of 1895. 

Cesses.—Cesses, though recoverable .as rent under the provisions of 
the Cess Act, are yet not rent, as they are not payable for the use and 
occupation of land, but under a liability incidental to the use and occu¬ 
pation of land. Under the terms of the second paragraph of this clause 
they are only included under the term “ rent ” in sections 53 to 68, both 
inclusive, sections 72 to 73, both inclusive. Chap. XII (relating to distrain^. 
Chapter .\IV (relating to sales for arrears under decree, and this in 
Bengal only), and Schedule 111 (relating to limitation) of this Act. It 
has however, been held that cesses are included within the term “ rent ” 
for the purposes of sec. 153 of the Act; so that no second appe<al lies, 
where the amount sued for does not exceed one hundred rupees, unless 
the case comes within the the terms of the proviso to that section {Mahesh 
Chandra Chaiurji v. Uma Tara Debt, 16 Calc., 638 ; Rajani Kant Nat; 
V. 30 Calc., 254). In the latter of these cases it was 

said that the provisions of the second paragraph of clause (5), section 3, 
are “ enabling provisions, passed to extend the meaning of rent, and in 
no way interfere with the law refusing a right of appeal in suits below a 
hundred rupees in value.” The decisions in these two above cited cases 
would seem to be h.ardly in accordance with the strict terms of the clause. 

In Kishori Mohan Rai v. Sarodamoni Dasi, (i C. W. N., 30) it has 
been laid down that the provisions of sec. 174 of this Act, which allow of 
a sale of a tenure or holdii\g being set aside on application within thirty 
days of the sale, are applicable to a sale in execution of a decree for 
arrears of road cess due on account of lakhiraj land, but the decision in 
this case proceeds on the terms of sec. 64A of the Road Cess Act, which 
enacts that arreas of road cess may be recovered by any process by 
which the amount might be recovered, if it were due on account of rent 
of a transferable tenure. Cesses, it has been held, are only personal debts 
and cannot properly be recovered under the Public Demands Recovery 
Act, 1880, (i) from the property on which it is assessed, when such pro¬ 
perty belongs to a third person, who has not been recorded as proprie¬ 
tor under Act VII, U. C., of 1876 ^Shtkaat Uosain v. Sashi Kar, 19 Calc., 
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783). But under sec. 65, arrears of refit are a first charge on the tenure 
or holding on account of which they may become due, and “rent’’in 
sec. 65 includes cesses ; so that the tenure or holding on which they 
have been assessed may be sold in execution of decree for arreas of. 
cess, provided the suit in which the decree has been obtained has been 
brought against the proper person. At a sale of a tenure held in execution 
of a decree the whole tenure will pass and the purchaser will acquire it 
free from any incumbrance, not being a registered and notified incum¬ 
brance under sec. 161 of P^ci {Nobin Chand Laskar Bansi Nal/t 
Paramaniky 21 Calc., 722.) In a recent case, Ahsanulla v. Munjura lianu, 
^30 Calc., 778), in which Nobin -f/iand Ijiskar v. Bansi Nath Paramamk 
was not referred to, it has been held that the amount of cesses payable 
to a Collector under the Cess Act is not a charge on the estate in respect 
of which they are due. But this was not the case under the old law, or 
at a sale held in execution of a decree for arrears of cesses obtained 
under Act X of 1859. At such a sale, only the right, title and interest 
of the particular individual against whom the decree has been obtained 
will pass (^Mahanand Chakravatlli v. Beni Madhb Ckaiurji, 24 Calc., 
27; U/na Charan Bag w. Asadunnissa, 12 Calc., 430). When property 
is sold in enforcement of a certificate under Act VII, B. C., of 1880, 
filed by the Collector to recover an amount due to the government for 
advance made under the Agriculturists’ Loans .Act, nothing but the 
judgment-debtors right, title and interest in the property at the date of 
service of the notice under s. 10 can pass to the purchaser ('ZrtC/iw/ 
Narain Singh v. Nand Kishor Lai, 29 Calc., 537). 

Patwaries’ dues.—Patwaries’ dues are of course not rent, and, 
therefore, cannot be recovered under the provisions of this .Act, but they 
are recoverable by the same processes as arfears of public revenue 
under sec. 36 of Reg. XII of 1S17. 

Dak Cess.—Dak cess is also not rent, and as there is no provision 
in any enactment that it is recoverable as if^ it were rent, it cannot be 
recovered under the provisions of this Acf. Under sec. 12 of the 
Zamindari Dak Act, VIII, B. C., of 1862, contracts or engagements for 
the payment of dak cess may be made by any camindar with any person 
holding under him (see Soroda Sundari Debya v. Uma Charan Sarkar, 
3 W. R., S. C. Ref., 17 ; Bissonath Sarkar v. Sarnamayi, 4 W. R., 6 ; 
Rakhal Das Mukhurji v. Sarnamayi, 6 W. R., too) ; but this would not 
appear to make dak cess rent, or recoverable as such. In Watson v. 
Srikrishna Bhutnik (21 Calc., 132), however, it has been held that where 
dak cess is claimed under the contract by which rent is payable, it must 
be regarded as rent, because it is claimed practically as part of the rent. 
This was followed in Bijai Chand Mahlab v. Brohmodas Butt, (i C. L. 
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J., loi «). In Apalni kabulyat e.'flscuted in 1855, the patnidar agreed to 
pay the salary and expenses of the amlah of dak chowki houses, and 
to appoint them and superintend their work under the system of samin- 
liari dak then in force; held, that this stipulation imposed on the 
patnidar the liability of paying dak charges recoverable from the 
samindar, and, although the system had since been changed, the liability 
of paying such charges must be taken to exist. (Jillar Rahman v. Itijai 
Chand Mahtah, 28 Calc., 293J. See note to s. 74. .\ct VHIl, B. C., of 
1862 (the Zamind.ari Dak Act) has now been repealed by .\ct IV of 1907 : 
the Repealing and Amending (Rates and Cesses) .Act, 1907. 

Chaukidari Tax. -Chaukidari ta.x, too, would not seem to come 
within the definition of rent, but in Ahsannllah v. Tirtha Bashini (22 
Calc., 680), which was a suit for arrears of chaukidari ta.x, payable by a 
patnidar under the paini settlement, it was held that the amount for 
which he was thus liable was rent. It was said that the consideration 
of the payment was the occupation of the land, or the holding of the 
patni tenure, and the payment was to be made periodically to the 
zamindar by the patnidar, and was lawfully payable ; it came within the 
definition of rent. But see note to s. 74. 

Interest.— Interest is not rent within the meaning of the term as 
defined in this Xq\.( fiailash Chandra Dc v. Tarak Nath Mandat, 25 Calc., 
571 n). See also Rat Charan Ghosh v. Kumad Mohan Datla, (25 Calc., 
571 ; 2 C. W. N., 297), and Biui^al/oti Dehya v. Rasanta Kumari, it C. 
VV. N., 110 ; 5 C. L. J., 6g. But in s. 169 (c; the word “rent” includes 
interest (per (Ihosh J., in Bijai Chandv. S. C. Mukhurji, 5 C. L. J., 270), 
and in s. 161, as amended by sec. 51, .Act I, B. C., of 1907, which 
prevadi in Bengal only, the terms'• arre.iis ” and “ arrear of rent” in¬ 
clude interest decreed under sec. 67, or damages awarded in lieu of 
interest under sec. 68 (i). 

Rent is moveable property ; the right to collect it may 
be sold.— It has been held m Mohesh Ch<tndra Ciuiturji v. Guru Prasad 
Rat, (13 VV. R., 4ot) that for the purposes of .Acts VIII and X of 1859, 
rent comes within the terms “ property ” and “ moveable property ” 
and that, therefore, in e.xccution of a decree for arrears of rent the judg¬ 
ment-debtor’s right to re-cover rent from an under-tenant may be sold. 
Whether this can be done under the present law has not yet been deter¬ 
mined, but there would seem to be no reason why it should not be done. 
The right to collect back rents is frequently transfeired privately, and 
there would seem to be no legal obstacle to its being transferred in 
vitum. “ Debts ” are expressly mentioned in sec. 266 of the Code of 
Civil Procedure as being liable to attachment and sale in e.xecution of a 
3 
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decree. But a decree for money canndt be sold under the provisions of 
sec. 273, C. P. C., and under sec. 148 (/«) of this Act the assignee of a 
decree for arrears of rent cannot apply for execution of it, unless the 
landlord’s interest in the land has become and is vested in him. We are, 
therefore, confronted with this anomaly that the right to collect rent may 
apparently be transferred privately and sold in execution of a decree, 
but the same right in its more perfect form of a decree cannot be sold 
under section 273 of the Civil Procedure Code, and can only be enforced 
by an assignee, if he further acquires his transferor’s interest in the land. 
A suit by an assignee for rent, the right to collect which has been trans¬ 
ferred to him, would be a suit fora debt and not one for rent; because 
the amount would not be payable to the landlord for the land {Bhag^inan 
Sithaiv. San^essar Cfiaudhri, •, see contra, Samasitniiari 

Dasi v. lirindaban Chandra Masumdar, Marsh, 199 ; Lai Mohan Singh 
V. Trailakhyonath Ghosh. 14 W. R., 456 ; Hridai Mani liarmani v. 
Sibbold, 15 W. R., 344). 

(6) “ Pay,” ‘‘ payable ” and “ payment,” used with 
reference to rent, include “ deliver,” “ deliverable ” and 
“ delivery.” 

(7) ‘‘Tenure” means the interest of a tenure- 
holder or an under-tenure-hohler. 

Extended to the Chota Nagpur Division, except the district of Man- 
bhum (Not., Feb. 9th 1903). But for “or an under-tenure-holder” read 
“ and includes an under-tenure.” 

In this Act the word “ tenure ” is almost invariably used in its strict 
sense of the interest of a “ tenure-holder,” but in rulings under the old 
Acts, and often even now it is loosely used as synonymous with 
“ tenancy.” This is of course incorrect in cases to which this Act is 
applicable. “ Tenure-holder ” is defined in section 5, sub-sec. (t). 

(8) “ Permanent tenure ” moan.s a tenure which i.s 
heritable and which is not held for a limited time. 

The subject of permanent tenures is discussed in the notes to 
Chap. III. 

(9) “ Holding ” means a parcel or parcels of land 
held by a raiyat and forjtiing the subject of a separate 
tenancy. 
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Holding.—According to this definition the land held by an under- 
raiyat would not seem to be a holding, as in sec. 4 under-raiyats are 
classified separately from raiyats ; but no doubt it must be a holding, an 
under-raiyat being neither a proprietor nor a tenure-holder. This is 
further apparent from the terms of sec. 113, as amended by the Bengal 
Tenancy (Amendment) Act, III, B. C., of 1898, in which “ the holding 
of an under-raiyat ” is referred to. 

An undivided share in a parcel or parcels of land cannot 
be a holding. —The definition of “holding” in this sub-section “evi¬ 
dently applies only to an entire parcel or entire parcels, and is not in¬ 
tended to include an undivided share in a parcel or parcels, and the 
reason seems to be obvious. A raiyati holding, which from the very 
definition of “ raiyat ” in section 5, sub-section 2, means land occupied by 
a raiyat for the purpose of cultivation, can be ordinarily held only in its 
entirety ; and cultivation of an undivided fractional share of a parcel 
of land will ordinarily be meaningless. A tenure, on the other hand, 
which is the “interest of a tenure-holder,” who is defined in section 5, sub¬ 
section (i), as a person who has acquired a right to hold land for the 
purpose of collecting rents or bringing it under cultivation by establishing 
tenants on it, may relate only to an undivided fractional share in land 
without leading to any practical diftlculty. And it is for this reason that, 
while “tenure” is defined as the interest of a tenure-holder or an under¬ 
tenure-holder, “ holding ” is defined, not as the interest of a raiyat, but as 
a p.ircel or parcels of land held by a r.iiyat and forming the subject of a 
separate tenancy. If the definition of “ holding ” were to include an un¬ 
divided fr.actional share in a parcel or parcels of land, the definition 
would be incompatible with the provisions of sections 121 and 122 of the 
.A.ct, which relate to the distraint of crops or other products of holdings : 
(per Banerjee, J., in Ilari C/iaran Basu v. Ranjit •Siny'/i, i C. W. N.,’ 
521 ; 25 Calc., 917). See also Batdy.t JV<i//t De v.///nt, (2$ CiAc., gjy ; 
2 C. W. N., 44). An undivided share docs not fall within the definition 
of ‘ holding ’ given in Beifgal Tenancy Act, and sec. 30 of the Act does 
not apply to the enhancement of rent of such a share (Haribol Brahma 
v. Tusimuddin Mandal^ 2 C. \V. N., 6S0), and the purchaser of an 
undivided share of raiyati holding cannot acquire any right to annul 
incumbrances under s. (AhaduUa v. Oagan Mollah, 2 C. L. J., 10 ; 
6 C. W. N", Ixxxiv). Under Act VIll, B. C., 1869 a right of occupancy 
could be acquired within the meaning of the proviso to sec. 37 of the 
Revenue Sale Law in a share of undivided properly (Baidya Nath Mamuil 
V. iV/cf/wnr/w il/A/v, 8 C. \V. N., 751}. See also Cnia Charan Baruah 
V. Maui Rant Baruah, (S C. W. N., 192'. The partition of an estate 
under .Act VIII, B. C., of 1876, by which a holding, formerly appertain- 
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ing to the joint estate is apportioned between the co-sharers of the estate, 
has the effect of dividing the holding into two or more holdings {Hratap 
Chandra Das v. /Cantata Kanta S/iaha, to C. W. N., 818.). 


[(10) ‘village’ means 
the area defined, surveyed 
and recorded as a distinct 
and separate village in— 

(«) the general land- 
revenue survey 
which has been 
made of the Pro¬ 
vince of Bengal, 
or 

{h) any survey made 
by the Govern¬ 
ment which may 
be adopted by 
notification in the 
Calcutta Gazette, 
as defining villages 

O O 

for the purposes 
of this clause in 
any specified area; 

and, where a survey has 
not been made by, or 
under the authority of, 
the Government, such area 
as the Collector may, with 
the sanction of the Board 
of Revenue, by general or 
special order, declare to 
constitute a village.] 


EASTERN BENGAL & ASSAM. 

“(10) ‘village’ means 
the area defined, 
surveyed, and re¬ 
corded as a dis¬ 
tinct and separate 
village in— 

(rt) the general land- 
revenue survey 
of the districts 
which heretofore 
formed part of 
the Province of 
Bengal, or 

(6) any .survey made 
by the Govern¬ 
ment which may 
be adopted by 
notification in the 
Eastern Bengal 
and Assam Ga¬ 
zette, as defining 
villages for the 
purposes of this 
clau.se in any 
specified area; 
and, where a 
survey has not 
been nuide bv, or 
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This definition of “ village ” ha*s 
been substituted for the old one by 
Act I, U. C., of J907 for West 
Bengal, the parallel column shewing 
that for East Bengal by Act I, E. 
B.C., of 1908. 

In the Select Committee’s report 
on the Bengal Tenancy (Amend¬ 
ment) Bill, 1906, the following 
reasons for the substitution are 
given. 

“ It has been brought to our 
notice that soma practical inconveni¬ 
ence has l)oen can.sed hy the pre.sent 
definition of “ village ’’ in suh-Hcction 
(10) of section S of the Act as 
the area included in .a village map of 
th(! revenue-survey. In the Cadastral 
Surveys which are now being made in 
parts of the province in connection 
with the preparation of a record-of- 
rights, it is fohnd in many ca.ses, how¬ 
ever. that, owing to the elearam e of 
jungle anil other cause.s, the e-xisling 
boundary of a village docs not agree 
with that a.scertained in the revenue- 
survey, and rule -t (o) of the Rules 
made by the Bengal Government 
prescribes that, in such eases, the 
existing boundary ascertained by the 
■ Kevenue-officer is to bo followed for 
the purpose of map and record. Wo 
propose to bring the law igto con¬ 
formity with this rule, for, wo con¬ 
sider it advisable that where a Cadas¬ 
tral Survey has been made on a larger 
•scale and with greater care and ac¬ 
curacy than the Revenue Survey, 
Government •should have power to 
declare that the maps of the Ctulastral 
Survey should supersede those of the 
Revenuo Survey for the purposes of 
the Tenancy Act. Wo propose, there¬ 
fore, that in the Tenancy Act„, the 


under the authority 
•of^ the Government, 
such area as the 
Collector may, with 
the sanction of the 
Board of Revenue, 
by general or special 
order, declare to cons¬ 
titute a village: 

Provided that when 
an order has been made 
under section 101 direct¬ 
ing that a survey be made 
and a record-of-rights pre¬ 
pared in respect of any 
local area, e.state, tenure 
or part thereof, the 
Government may by noti¬ 
fication in the Kastern 
Bengal and Assam 
Gazette declare that in 
such local area, estate, 
tenure or part thereof 
‘ village ’ shall mean the 
area which for the pur¬ 
poses of such survey and 
record-of-righis may be 
adopted by the Revenue- 
otticer with the sanction 
of the Board of Revenue 
as the unit of survey and 
record.” 
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(leiiniUon of “ village," wliich wa.s 
adopted in the Land Begistraiiou 
(Amendment) Act of 19 (X), srfluld be 
inserted. We consider, however, that 
the Revenue Survey map should bo 
preserved as far as possible as the 
unit of survey and record in the course 
of the Cadastral Survey, and that no 
change should be made except with 
the sanction of the Board of Revenue. 
We have provided for this by the new 
clause 27 A, which we propose to 
insert in the Bill." 


* The proviso is new : the reason 
for its introduction has been stated 
as follows. 

“ The definition of “ village ” as 
originally drafted was intended to 
enable and does enable Govern¬ 
ment to declare that the maps of 
surveys made in order to the pre¬ 
paration of record-of-rights should 
supersede those of the Revenue 
Survey. It has since been pointed 
out that the definition does not 
wholly meet the Revenue officer’s 
practical difficulty. Within a given 
area the preparation of a record-of 
rights may be in many different 
stages in different villages. It 
would be found impossible or at 
least extremely difficult in practice 
to issue the notification contem¬ 
plated in clause (/>) of the definition, 
as each village is measured. Thus 
in framing the record, in disposing 
of objection.' and deciding disputes, 
with regard for instance to occu¬ 
pancy rights the Revenue officer 
finds it necessary to treat as a 
village a unit which has not yet 
become a village in the eye of the 
law. The proviso is intended to 
meet this difficulty and to enable 
fiovernment to declare that when a 
certain area has been adopted with 
the sanction of the Board ■ of 
Revenue a^ the unit of survey and 
record, such area or unit shall t^so 
facto become a “ village” for all the 
purposes of the Act.” » 


(11) “Agricultural year” means, where the Ben¬ 
gali year prevails, the year commencing on the first 
day of Baisakh, where the Ij’asli or Ainli year pre- 
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vails, the year commencing on the first day of Asin, 
and, where any other year pr^|ails for agricultural 
purposes, that year. 

Agricultural years.—The Bengali year prevails generally through¬ 
out Bengal, and is current in those districts in which other years are not 
prevalent. The iBt November, 1885, the date of commencement of this 
Act, was the tyth Kartik, 1292, according to the Bengali year. 

The Fasli ax “harvest year ” prevails in the districts of the Patna 
division (viz., Champaran, .Saran, Muzaffarpur, Darbhanga, Patna, (laya, 
and Shahabad), in the districts of Hhagalpur and Monghyr of the 
Bhagalpur division, in Parganas Oharampur, Harawat, Chhai and 
Dhaphar in the west of the Purneah district, in the Godda sub-division, 
Tuppa Harwai of the Uumka sub-division and Taluk Taor of the 
Deogarh sub-division, all in the district of the Sonthal Parganas, in the 
Palamau district, in the Kharakdiha sub-division of the Hazarib.agh 
district, in pargana Baralrhum in the Manbhum district, and in parts 
even oLSinghbhum of the Chota Nagpur division. The ist November, 
1885, was the 9th Kartik, 1298, according to the Kasli year. 

The Amli (revenue) or li’i/nj'/i/i year prevails in tPrissa, in the Tamiuk 
and Contai sub-divisions of the Midnapur district, also in the sadur 
'sub-division Of the same district, except the thanahs Binpur, Garhbeta and 
parts of Debra and Keshpur, and in those parts of the .Singhbhum district 
where the Fasli ye.ar is not used. That it is in force in parts of the 
Chota Nagpur division is apparent from secs. 31 and 44, Act I, B. C., 
of 1879. It commences on a varying date each year. The ist Novem¬ 
ber, 1885, was the 18th Kartik, 1293, of the Amli or Wilayati year. 

The Mtighi (i. e. the full-moon of Magh) year prevails in Chittagong. 
The 1st November, 1885, was the 17th Kartik, 1247, according to the 
M.aghi year. 

The Mulki year prevails in those parts of the district of Purneah, i. e., 
Parganas Haveli, Sutjapur, Powakhali, &c., where the Fasli and Bengali 
years are not in force. The Fasli year prevails in Parganas Dharampur, 
Hjirawat, Chhai and Dhaphar, and the Bengali year in the southern and 
south-eastern parts of the district, I’iz., Parganas Kakjole, Badour, &c. 
The Mulki year is a year in advance of the Bengali year. 

In the Ranchi district and the adjoining parts of the Hazaribagh 
district, the Sambat year is in force. The Samba/ year can be readily 
ascertained by adding 57 to the year of the Christian era. 

(12) “Permanent Settlement” means the Per¬ 
manent Settlement of Bengal, Behar and Orissa, 
made in the year 1793, 
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Permanent Settlement.—This*clause was framed with the inten¬ 
tion of making it clear that the Permanent Settlement referred to in the 
Act “is in all cases the Pel^anent Settlement of Bengal, Behar and 
Orissa, made in 1793, •'‘^d not, as regards any district or area sub¬ 
sequently settled, the Permanent Settlement of such district or area.” 
(Rent Commission Report, vol. 1 . p. 14, para 23). This was the rule laid 
down in Paran Bibi v. Sidi Nazir AH, (\V. R.,' Sp. Nof, Act X, 71). See 
S\%o Na^ettdra Liil Chtiudhuri Nazir AH, (10 C. W. N., 503). The 
date of the Permanent Settlement has been held to be the 22nd March, 
1793 {Dhanput Sittf'h v. Guman Singh, W. R., Sp. No., Act X, 6 l ; 
Rajessari Debt v. Shibnath Chxturjee, 4 W. R., Act X, 42). Certain 
portions of Reg. Ill of 1828 show that the Sundarbans up to that date 
continued the property of the State. {Tamasha v, Asufosh Dhar, ^ C. 
VV. N., 513). 

(13) ‘‘Succession” includes both intestate and 
testamentary succession. 

(14) “Signed” includes “marked” when' the 
person making the mark is unable to write his name ; 
it also includes “ stamped ” with the name of the 
person referred to. 

(15) “Prescribed” mcan.s prescribed from time to 
time by the Ijoctil CTOvornment by notification in the 
official Gazette. 

Extended to the Chota Nagpur Division, except the district of Man- 
bhum (Not, February gtb, 1903) : but the present law there is Act VI, B. 
C., 1908. 

(16) ‘‘Collector” means the Collector of a di.strict 
or any other officer appointed by the Local Govern¬ 
ment to discharge any of the functions of a Collectqr 
under this Act. 

Notifications under this sub-section.—By a notification, dated 
21st April, 1886, published in the Calcttilci Gazette of the 28th idem. Part 
I, p. 466, all officers in charge of sub-divisions were invested with the 
powers of a Collector for the purpose of discharging the functions refer¬ 
red to in sections 69 to 71 (relating to produce rents) of the Act. By a 
notification, dated 28th .May, 1886, published in the Calcutta Gazette of 
2nd June, 1886, Part 1, p.rgc 632, the Deputy Collector of Howrah, and 
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by a notification, dated the 4th IMay, 1893, published in the Calcutta 
Gazette of the 5th idem. Part I, p. 274, the Senior Deputy Collector 
attached to the sadar station of Gaya, wft’e invested with powers of a 
Collector for the purpose of discharging the functions referred to in these 
sections. By a notification, dated the 7th October, 1886, published in the 
Calcutta Gazette of the 13th idem. Part I, p. 1902, all officers in charge of 
subdivisions were invested with the powers of a Collector for the purpose of 
discharging the functions referred to in sections 12, 13 and 15 of the Act. 

The appointment of an officer to perform the functions of a Collector 
under particular sections does not make him a Collector “ for all purposes 
of the Act” {Mohabat Sintflt v. Umaltil Fatima, 28 Calc., 69'. 

(17) “ Revenue-officer ” in any provision of this 
Act, includes any officer whom tlie Local Govern¬ 
ment may appoint by name or by virtue of his office 
to di.scharge any of the functions of a Rev^enue-officer 
under that provision. 

Extended to the Chola Xagpur Division, except the district of Man- 
bhum (Not., February 9th, 1903.) The present law there is Act VI, B.C., 
of 1908. 

“ Under sec. 3 (17) of the Tenancy .Vet, officers cannot be vested with 
the gener.al powers of a Revenue Officer, but with certain functions only 
as specified in certain provisions of the Act.’’(I) 

Notifications under this sub-section.—By a notification, dated 
the I all February, 1890, published in the Calcutta Gazette of the reth 
idem. Part I, p. 121, all Deputy Collectors in the Lower Provinces of 
Bengal have been authorized to discharge the functions of Revenue 
Officers under Chap. X and have been vested with the powers of a Settle¬ 
ment Officer under rule i. Chap. VI of the rules framed by Government 
under this .Act. By notification No. 1628 L. R., dated the 17th March, 
1905, all Deputy Commissioners and all Deputy Collectors now serving, 
or who may hereafter server in the districts of Hazaribagh, Ranchi, Singh- 
bhum and Palamau, are authorized to discharge .all the functions of a 
Revenue Officer under Chapter II of the Chota Nagpur Commuta¬ 
tion Act, IV (B. C.) of 1897, as amended by Act V (B. C.) of 1903. 
The present law in the Chota Nagpur Division will be found in Act VI, 
15 . C., of 1908. 

They are also vested with all the powers of a Revenue officer under 
Rule 3 of the Government Rules under section 13 of the Chota Nagpur 
Commutation Act, IV (li.C.) of 1897. 

( 1 ) Board’s Setllenient Manual, 1908 , Part I, Ch. 5 , rule 76 p. 22 , dated 
8th May, 1876 , 
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( 18 ) “Registered” means registered under any 
Act for the time being in force for the registration 
of documents. 

Documents executed by landlords or tenants will be found to come 
within one or other of the following closes :—(i) deeds of sale, mortgage 
or gift of,the interest of the landlord or tenant : (2) leases ; (3) contracts 
of enhancement ; and (4) documents creating incumbrances on tenures 
and holdings. 

Registration of deeds of sale, mortgage or gift.—Deeds of 
sale or mortgage, of rights in or of tangible immoveable pr9perty of 
the value of Rs. too and upwards, and deeds of gift of immoveable 
property of any value must be registered (sec. 17, Act XVI of 1908, secs. 
54 , 59 , •"'ad 123 of Act IV of 1882.). Formerly, the registration of deeds 
of sale or mortgage of such property of less than Rs. too in value was 
optional (sec. 18, Act Ill of 1877) ; but since the passing of Act IV of 
1882, sales of such property can only be made by registered instrument, 
or, in the case of immoveable property not coming within the provisions 
of sections 12 and iSof this Art (/. c. in the case of immoveable pro¬ 
perty other than permanent tenures and raiyati holdings at fixed rates), 
by delivery of the property (Narain Chandra Chakravartli v. Datarnm 
Rai, 8 Calc., 597 ; 10 C. I.. R., 241 ; Makhan Lai I\d v. Ranko Bihari 
Ghosh, 19 C.alc., 623), and registration of a deed of sale constitutes a 
sufficient delivery of the deed to pass the interest in land referred to 
therein [Ponnaya lloundanw Muttu Goitndan, 17 Mad., 14O). A mort¬ 
gage of immoveable property of less than Rs. too in value, not coming 
within the provisions of sections of 12 and 18 of this Act, may be effected 
either by unregistered deed signed by the mortgagor and attested Iry 
two witnesses, or, except in the case of a simple mortgage, by delivery 
of the property (sec. 59, Act IV of 1882). Delivery of possession of 
property of less than Rs. too in value in pursuance of a contract of sale 
or mortgage, which does not come within Uie provisions of sections 12 
and 18 of this Act, gives (except in the case of a simple mortgage, in 
which there can be no transfer of possession) a good title and will not 
be affected by a subsequent registered deed in favour of another ; while 
delivery of possession of property of above that value will be of no avail 
as against a subsequent registered deed, notwithstanding the provisions 
of sec. 48 of the Registration Act, which prescribe that all duly registered 
non-testamentary documents relating to moveable or immoveable prop¬ 
erty “shall take effect against any oral agreement or declaration unless 
where the agreement or declaration has been accompanied or followed 
by delivery of possession.” But it has been held that where a person 
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purchases with actual notice of a p/ior oral agreement to sell to another 
person, he will not be allowed to retain the property, and a suit for 
specihc performance may be successfully maintained by such other 
person against him and the vendor (IVaman Ram Chandra v. Dkondiba 
AV/j>^«<r/V, 4 Bom., 126 y Nemai Charan Dhabal v. Kokil Bae;, 6 Calc., 
534 : 7 C. L. R., 487 ; Chandra Nath Rat v. Bhairab Chandra Sarma, 
10 Calc., 250 ; Chandra Kaat Rai v. Krishna Sundar Rat, 10 Calc., 
710 ; Kannan't. Krishnan, 13 Mad., 324.) The provisions of section 
48 of the Registr.ition Act are still applicable in the case of sales and 
mortgages of property of less than Rs. 100 in value to which the terms 
of sections 12 and 18 of this Act will not apply, .and of leases for terms 
not exceeding one year, or exempted by Government from registration 
under sec. 17 of the Registration Act. 

The provisions of section 12 and 18 of this Act must be read as 
supplemental to those of the Registration and Transfer of Property Acts, 
and they mtike the registration of deeds of transfer by sale, gift or 
mortgage of permanent tenures and raiyati holdings at fixed rates com¬ 
pulsory ; so that oral agreements or declarations, or unregistered deeds 
relating to such transfers of such properties, can be of no avail, even 
if .accompanied by possession {Phtiriiiadns this v. Nisfatini Dasi, 14 
Calc., 446). Deeds of sale or of gift of ordinary raiyati holdings of any 
v.ilf.e must also be registered under sections 54 and 123 of the Transfer 
of Property Act. Deeds of mortgage of such holdings must be registered 
if the amount secured exceeds one hundred rupees (Nabira Rai v. 
Achamftat Rai, 3 All., 422). If the amount secured Is less than one 
hundred rupees, the deed, if there be one, must be signed by the mort¬ 
gagor and attested by at least two witnesses. 

Leases.—There Js no definition of “le.ase” in this Act. In sec. 2, 
Act III of 1877, the term “Ic.ase” is said to ‘‘include a counterp.art 
kabuliyat, an undertaking to cultivate or occupy and an agreement to 
lease.” In sec. 2, cl.’16, Act II of 1899, it is defined as meaning “ a 
lease of immoveable “property” and as including also “ (<«) a patta 
(b) a kabuliyat or other undert.aking in writing, not being a counterpart 
of a lease, to cultivate, occupy or pay or deliver rent for immoveable 
property, {c) any instrument by which tolls of any description are let, 
and (</) any writing on an application for a lease intended to signify 
that the application is granted.” In section 105 of the Transfer of 
Property Act (IV of 1882) a lease of immovealjle property is said to be a 
“transfer of the right to enjoy such property, made for a certain time, 
express or implied, or in perpetuity, in consideration of a price paid or 
promised, or of money, a share of crops, service or any other thing of 
value, to be rendered periodically or on specified Decisions to the trans. 
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feror by the transferee who accepts’the transfer on such terms.” It is, 
therefore, not a mere contract but a conveyance and affects a transfer of 
property {Raghunathdas Gopaldits v. Morarji Julha, i6 Bom., 568). Mr. 
Field in his Digest, p. 3, suggests the following definition “ Lease 
means a contract creating or continuing the relation of landlord and 
tenant and executed, by the landlord in favour of the tenant.” “ Pattah,” 
he defines, “ as a written lease granted to a ryot.” A lease granted to 
a tenant need not in all cases be in writing. Parol leases are in most 
cases quite valid. In this Act the word “ lease ” is apparently used 
sometimes in the sense of a parol contract of letting. 

Cultivators’ Leases exempted from stamp duty.— Article 
35, Schedule I, of the Stamp Act exempts from duty (i) a “lease executed 
in the case of a cultivator and for the purposes of cultivation (including 
a lease of trees for the production of food or drink) without the payment 
or delivery of any fine or premium, when a definite term is expressed 
and such term does not exceed one year, or when the average annual 
rent reserved does not exceed one hundred rupees (see In re Bhavnn 
Badhar, 6 Bom., 691); and (2) the counterpart of any lease granted 
to a cultivator,” and art. 16 of the same schedule exempts from 
duty the surrender of a lease, when such lease is exempted from 
duty. The Allahabad High Court has said that by the term “cultivator” 
in this article only those persons are connoted >vho actually cultivate the 
soil themselves or who cultivate it by members of their household, or by 
their servants, or by hired labour, and with their own or hired stock. 
The class of husbandmen or actual agriculturists Is meant; not farmers, 
middlemen, or lessees, even though cultivation may be carried on to 
some extent by such persons in the area covered by their lease ” (5 All., 
360; Stamp Ref.). 

The Board of Revenue ruled in 1896 and again in 1902 (.See Board’s 
Circular Order No. 14 of 1-902) that a document executed by a raiyat 
surrendering a verbal lease, evidenced only by the entry of his name in 
the landlord’s register, must be stamped as «a “ release ” under art. 55, 
Schedule I, and was not exempt from duty as a surrender of a lease under 
art. 61, Schedule I. This however has been cancelled by a recent circular 
of March 1909, and the present ruling is that a lease that is li.ible to 
stamp duty is a lease as defined by sec. 2, (16), of Act II of 1899 and is 
clearly a written lease. A verbal lease is e.xempt from duty and a 
written surrender of such a lease is also exempt from duty under this 
article. In the case of written leases falling within Article 3;, exemption 
(a) and in the case of all verbal leases an instrument whereby a cultivator 
surrenders his tenant right is exempted under this article. Payment of 
consideration for the surrender does not make an instrument of surrender 
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liable to stamp duty, which would ‘otherwise have been exempted under 
the provisions cited above : Bo.ird’s Letter No. 1402 B dated the 13th 
March 1909. See also nhairab Chandra Das v. Kali Chandra Chakra- 
var/li (16 VV. R., 56) ; Safdar AH Khan v. Lachman Das, (2 All., 554) ; 
Ourdial v. Jatthii Mai, (7 All., 820). 

Registration of leases.— Section 17, cl. (rf), of Act XVI of 190S 
makes compulsory the registration of leases of immoveable property 
from year to year or for any term exceeding one year or reserving a 
yearly rent. The Local (lovernment may, however, exempt from the 
operation of this clause leases executed in a district or part of a district, 
the terms granted by which do not exceed five years and the annual rents 
reserved by which do not exceed fifty rupees. Section t8, cl. (c) of the 
Act makes optional the registration of leases of immoveable property 
for any term not exceeding one year and leases e.xempted under section 
17. These provisions are repeated in section 107 of the Transfer of 
Property Act, which prescribes that “ a lease of immoveable property 
from year to year, or for any term exceeding one year, or reserving a 
yearly rent, can be made only by registered instrument”; while “all other 
leases of immoveable property may be made either by an instrument or 
by oral agreement.” Section 106 of the same Act further provides that 
“ in the absence of a contract or a local law or usage to the contrary, a 
lease of immoveable property for agricultural or manufacturing purposes 
shall be deemed to be a lease from year to ye.ir, terminable on the part 
of either lessor or lessee, by six months’ notice expiring with the end of 
a year of the tenancy.” But by section 117 of the Act the provisions of 
Chap. V, in which both sections io 5 and 107 occur, do not apply to 
leases for agricultural purposes, unless e.xtended to them by the Local 
Government, which has not yet been done ; so the above cited provisions 
of the Transfer of Property .Vet have as yet no practical importance, so 
far at least as agricultural leases arc concerned. 

Laaaes bald to requiro registration. -When the term of a 
pattah is expressed by the words san basan, a year-by-year tenancy is 
meant, that is, a tenancy which is certain for the period of one year and 
will continue beyond that period until it is properly put an end to by 
either party, and such a p.ittah nutst be registered (A’rrw Kumar Mandal 
v. Brajahari Mirdha, 2 B. 1 , R., .-V. C., 75 ; to W. R., 410). -V lease for 
more than a year is none the less a lease, because a condition is attached 
to the consideration and bec.ause its term may be lessened on the payment 
of a sum of money by the lessor : it must, therefore, be registered and 
cannot be used in evidence, if not registered {Haksh AH v. Nabotara, 
13 W. R , 468). The same rule applies in the case of a kabuliat for one 
year, but containing a provision e.xtending its term to more than one 
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ytax {Kisto Kiili Agemona Bewa, fs W. R., 170). A lease for one 
year but which is to remain in force till another pattah is granted, must 
be registered (Venkatachellam Chelti v. Auclian, 3 Mad., 358). A 
dual darkhist, or proposal for a lease of seven ye.irs, on which the 
word “ granted ” has been written by the landlord as a sign of his 
acceptance of the proposal, requires registration {Bufdar Res<i v. Amsad 
7 Calc., 703 ; 10 C. L. R., I3i). But see Divarka Na/h Saka v. 
Ledti Sikdar, (33 Calc., 502). A zar-i-peshgi lease granted for one year, 
but with a stipulation that unless the loan were repaid within that time, 
it should continue in force, is a lease of which the registration is com¬ 
pulsory (Bhobani Mahto v. S'ubnc.th Para, 13 Calc., 113). An agreement 
for a lease for four years needs registration, if the parties intend to 
create a present demise, tiiough the agreement may contemplate the 
subsequent execution of a formal document {Parmanandas Jiiuindas v. 
Dharsey Vt'rji, 10 Boni., loi). A lease of immoveable properly for the 
life of the lessee is a lease for a term exceeding one year and therefore 
requires registration {Parshoium Vishnu v. Naim Praya;', 18 Bom., loq). 

Leases held not to require registration.—A lease for one year 
certain containing an expression on the tenant’s part to hold the land 
longer at the same rent, if the landlord should desire it, is a lease for a 
term not exceeding one year and does not re<iuire to be registered {Apu 
Budgavda V. Narkari Annaji, 3 Bom, 2:. See also Jagjivan Das 
Javherdas v. Narayan 8 Bom., 493 ; Jii^dcs/i C/iandra Bisicas v. 
Abidullah Mandat, 14 \V. K, 68 ; Sautha Prasad Das v. Parasu 
Pradhan, 26 W.R., 98 ; Khayali v. IJasain Bakhsh, 8 All., :98 ; and 
Boyd V. Krieg, 17 Calc., 548.'. Where a lease contained provisions for 
an “annual rent” and for payment “of rent in advance each year,” but 
also contained a clause whereby the tenancy was absolutely determinable 
:it any moment at the option of the lessor, it was held that such a deed 
was not compulsorily registrable {Rafnasabhapathi v. Venkataihalam 
14 Mad., 271). Mere preliminaries to a lease, such as a daul darkhast 
or proposal for a lease, unaccepted by th^ landlord, do not require 
registration {Ckuni Mandar v. Chandi Lai Das, 14 VV’. R., 178 ,■ Meheru- 
nissa v. Abdul Uhani, 17 W. K., laiclimessitr Singh v. Dukho, 

7 Calc., 708; 10 C. L. R., 127 ; Laljha\. Negnt, 7 Calc., 717}. Such 
preliminaries to-a lease as a daul, or an amaldari, .also need not be 
registered {Golak Kislm Ac/iarji v. Nand Mohan De, 12 W. R., 394). 
An amaldastak, bestowed merely to give possession pending the execu¬ 
tion of a formal instrument does not require to be registered {Bainaaii 
Lai v. Sang'aiu [ml, 7 W. R., 280). Neither <locs an amalnama not 
creating an interest beyond ;i year {Radhika Prasad Chandra v. Ram 
Sundar Rai, 1 15 . L. K., A. C., 7 ; Abdul Vidona Jones v. Jiarone Esmile, 
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7 B. L R., App., 2i). An agreement for a lease does not require regis¬ 
tration {^Bhairab Nuth Khettri v. Kishori Mohan Shaha, 3 B. L. R., App., 
i). Where by an ekrarnama. tenants conjointly promised that they 
would sign, and have registered, kabuliyats for rents at rates mentioned, 
it was held that the document did not come under cl. (h) of sec. 17 of 
the Registration Act, III of 1877, but come under cl. (h) as a document 
merely creating a right to obtain another document, which would, when 
e.xecuted, create or declare an interest (Pratap Chandra Ghosh v. 
Mohendra Nalh Par/chait, 17 Calc., 291 ; L. R., 16 I. A., 233). A daul 
fihrist, containing a list of the holdings and rates of rent of the raiyats 
with their signatures and specifying seven years as the period for which 
these holdings w^re to continue need not be registered {Karlik Nath 
Pandey v. Khakan Singh, i C. L. R., 328 ; Ganga Prasad v. Gagan 
Singh, 3 Calc., 322 ; Narain Kuntari v. Ham Krishna Das, 5 Calc., 

864) . A document which is not really a lease but an usufructuary 
mortgage, the consideration of which is less than Rs. too, is not inadmis¬ 
sible for want of registration {Ishan Chandra v. Sujan Bibi, 7. B. I.. R., 
14 ; Ram Dulari Kocr v. Thakur Rai, 4 Calc., 61). A document provid¬ 
ing for the payment of a portion of a salami on the day when possession 
was to be given and for the payment of the remainder by instalments is 
not a lease or an agreement to lease, and is admissible in evidence 
without registration (Kedar Nath Milra v. Surendro Deb Rai, 9 Calc., 

865) . An agreement varying the terms of a lease need no' be reduced 
to writing or registered {^Satyesh Chandra Sarkat v. Dhanpal Singh, 
24 Calc., 20). Leases creating mere tenancies-at-will do not require 
registration {Khnda Buksh v. Shcodin, 8 .-Ml., 405 ; Jivraj Gcpal v. 
Atmaram Dayaram, 14 Bom., 319'. A document given by the owner of 
laud to his tenant varying the terms of tenancy with reference to the 
amount of rent to be paid is not an instrument relating to an interest in 
immoveable property and does not require registration {Obai Goundan v. 
RamaHnga Ayyar, 22 Mad., 217). 

Registration of uncior-raiyats’ leases. - Besides being subject 
to the above mentioned provisions, under-raiyats’ leases must .also be regis¬ 
tered, if the rents reserved in them exceed by 25 per cent, the rents pay¬ 
able by their raiyat landlords [sec. 48 (a)] ; and their raiyat landlords 
cannot recover rents exceeding their own by more than 50 per cent! In 
case of non-registration, the raiyat landlords cannot recover from the 
under-raiyats rents exceeding by 25 p. c. the rents payable by them 
[sec. 48 (b)]. Further, .an under-raiyat’s lease is only valid against the 
raiyat’s landlord if registered, [sec. 85 (1)] ; and no such lease shall be 
admitted to registration, if it purports to create a term e.xcceding nine 
years [sec. 85 (2)]. In the case of sub-leases executed before the 
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commencement of the Tenancy Act,* they are only valid for nine years 
after the commencement of the Act [sec. 85 (3)]. 

Begistration of contracts of enhancement.—Contracts (or 
the enhancement of occupancy or non-occupancy raiyat’s rent must be 
registered [secs. 29 («) and 43)], subject, however, to proviso (1) to s. 
39, and to the proviso to s. 43, regarding three years’ continuous paynienl. 
There is no such provision with regard to the enhancement of the rents 
of tenure-holders, raiyats holding at fixed rates, or under-raiyats, e.xcept 
that in the case of under-raiyats, when the rents payable by them 
e.Nceed the rents payable by their raiyat landlords by more than 23 per 
cent., the contract must be registered, and even then they cannot 
exceed their raiyat landlords’ rents by more than 50 per-cent 

Registration of documents creating incumbrances on 
tenures or holdings.— Section 161 enacts (i) that the term “incum¬ 
brance ” used with reference to a tenancy, means any lien, sub-tenancy, 
easement or other right or interest created by the tenant on his tenure 
or bolding or in limitation of his own interest therein, and not being a 
“protected interest,” as defined in sec. 160; and (2) that the term 
“ registered and notified incumbrance,’’ used with reference to :i tenure 
or holding sold or liable to sale in execution of a decree for an arrear 
of rent due in respect thereof, means an incumbrance created by a 
registered instrument of which a copy has, not less than three months 
before the accrual of the arrear, been served on the landlord in the 
manner provided in the Act. In the case of the sale of a tenure or hold¬ 
ing at fixed rates, it is first put up to sale subject to registered and notified 
incumbrances (sec. 164), and it is only in the case of the sale proceeds 
being insufficient to liquidate the amount of the decree with costs, th.it 
the tenure or holding at fixed rates can be sold with power to annul 
all incumbrances (sec. 165). Occupancy holdings are ordinarily sold 
with power to annul all incumbrances (sec. 166); but the. Local 
Government has power to direct by notification in the official (;.azette 
that occupancy holdings or any specified class of occupancy holdings 
in any local area, put up for sale in execution of decrees for rent due 
on them, shall be sold subject to registered and notified incumbrances 
(sec. 168). So far the Local Government has not issued any such 
notififcation. 

Effect of non-registration of documents required to be 
registered.—Section 49 of the Registration -'Vet enacts that no docu 
ment required by section 17 to be registered shall affect any immoveable 
property comprised therein, or be received as evidence of any irans.aciioii 
affecting such property unless it has been duly registered, and under 
sec. 91 of the Evidence Act secondary evidence of the contents of such 
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tt document is inadmissible {Man Mohini Vast v. Hishen Mayi Vast, 7 
W. R., 112 : Omar v. Abdul Ghafur, 9 VV. R., 425 ; KahamatulUih v. 

• Sariatullak, 10 W. R., F. IJ., 51 ; i B. L. R., F. B., 58 ; Ham Kumar Man- 
dal V. Brajahari Mirda/t, 10 W. R., 410 ; 2 B. L. R., A. C., 75 ; Kabulan 
V. Shamsher All, 11 VV. R., 16 ; Kala Chand Mandal v. Gapal Chandra 
Bhatlacharji, 12 W. R , 163: Dinonath Mukhttrji v. Debnath Mallik, 

5 B. L. R., App., I ; 13 VV. R., 307 ; Futeh Chand Sahu v. I.ilamiar 
Singh Das, 9 B. L. R., 433 ; 14 Moo. 1 . A., 129 ; 16 VV. R., P. C., 26 ; 
Crowdie Kular Cluiudhri, 21 VV. R., 307; Sh’.ba Sundari Debya v. 
Saudamini Debya, 25 VV'. R., 78 ; Ram Chandra Haidar v. Gobinda 
Chandra Sen, t C. L. R., 542 ; Hurjivan Virji v. Jamse/Ji Noivroji, 9 
Bom., 63 ; Nangali v. Raman, 7 Mad., 226 ; Sanibayya v. Gangayya, 13 
Mad., 30S ; Parashram v. Ganpat, 21 Piom., 533). 

A lease which is by law required to be registered cannot, if unregis¬ 
tered, be received in evidence, even of the ten.ant’s personal liability 
there under {Marlin v. Shea Ram Lai, 4 .■Vll., 232) But when the right 
of the landlord is admitted, and the rate of the rent is not disputed and 
the only question is as to payment, a suit fur arrears of rent should not 
be dismissed for want of registration of the defendant’s kabuliat {Ree^a 
Alt v. Bhikan Khan, 7 VV. K., 334 ; Dinonath Mukhurji v, Debnath 
Mallik, 14 VV. R., 429. If a contract of letting is for want of registra¬ 
tion ineflectual, the landlord is not debarred from giving other evidence 
of a tenancy and requiring the Court to adjudicate on his right to eject 
{Venkata'^iri zamindar v. Rayhava, 9 Mad., 142). A tenant can prove 
his tenancy without proving his lease, if he has one, which is inadmis¬ 
sible for want of registration (Surath Xarain Lai v. Catherine Sophia, 
I C. VV'. N., 24S ; Silanath Pal v. Kartik Ganti, .( C. VV. N., Ixii ; 
Fazil Keramuddin, 6 C. VV. N’., 916: see also AVi/arv/oZ/t Joardar v. 
Sharafunnissa, 24 VV'. R., 425}. .Vn unregistered document, if followed 
up by delivery of possession, may be used as evidence of that possession 
{Gopi Chand >/. Liakat I/ossein, 25 VV. R., 211). In a suit for a breach 
of a covenant to rejjister co^itainetl in an unregistered mortgage deed, 
the defendant cannot plead the non-registration of the instrument for 
the purpose of protei.ting himself Such a deed is admissible in evi¬ 
dence for a collateral purpose without being legistercd {Sham A'aiaiit 
Lai V. Khemajit Matoe, 4 B. L. K., F. B., i ; 12 VV. R., F. B., 11 ; 
Manmolhonath De v. Srinath Ghosh, 20 VV. R., 107 ; Xagappa v. Devu, 
14 Mad., 55 ; Raja of V'enkalagiri v. Narayana Reddi, 17 Mad., 456; 

v. Gurmukh Rai, 26 Calc., 334'. .Vn unregistered document 
requiring registration as affecting an interest in land is admissible in 
evidence for any purpose for which registration is coll.ateral (iLachmipat 
Singh Duyars. Khairat Ali, 4 B. L. R., F. B., 18 ; 12 VV. R., F. B., 
n; Shib Ptasad Dass v. Annapurna, 12 W. R., 435: 3 B. L. R., 
4 
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A. C., 451 ; Ulfaiunissa Hossain iKhan, 9 Calc., 520; 12 C. L. R,, 
209 ; Khushalo v. Bihari Lul, 3 All., 523 ; Subramattiam v. Perumal 
Reddiy 18 Mad., 454 ; Antaji v. Dattaji, 19 Bom., 36 ; Vani v. Bani, 20 . 
Bora., 553). But this is only when the transaction is divisible, as when 
upon a loan of money it is agreed (i) that the loan shall be secured by 
a bond containing a covenant for repayment of the sum advanced; 
and also (2) that certain designated property shall be hypothecated 
as collateral security for the repayment of the loan {Krishna Lall Ghosh 
V. Bonomali Rai, 5 Calc., 611 ; 5 C. L. R., 43 ; Bens>al Banking Corpor¬ 
ation v. Mackertichy 10 Calc., 315 ; Sheo Dial v. Prag Dai Misry 3 All., 
229; Gaur Charan Sarma v. Jinnat Aliy ii C. L. R, 166; Lachman 
Singh V. Kesri 4 All., 3), and when the transaction is indivisible, the 
unregistered document is inadmissible in evidence {Matangini Dasi 
v. Ramnarain Sadkhan, 4 Calc., 83 ; 2 C. L. R., 428 ; Raju Bala v, 
Krishnarav Ram Chandra, 2 Bom., 273 ; Vcnkatrayudu v. Papi, 8 Mad., 
182 ; Gurunalh Shrinivas Desai v. Chenbasappay 18 Bom., 745I. In 
two cases it has been held that when the plea as to the inadmissibility 
of evidence for want of registration has not been taken in the Court 
below, it cannot be allowed in second appeal {Girish Chandra Rai 
Chaudhri v. Amina Khaiuny 3 B. L. R., App., 125 ; Currie v. Chatlyy 
II W. R., 520). But these two rulings are of date prior to the passing of 
sec. 49 of the Registration Act, and would not appear to be now good 
law. In another case it has been held that a Court is bound in regular 
appeal to entertain an objection that a document is invalid for want of 
registration, even though no objection may have been raised to its 
admissibility in the Court below {Basaiua v. KalkapUy 2 Boin., 489). 

Conflict between registered and unregistered deeds 
Section 50 of the Registration Act provides that documents of certain 
specified kinds, if registered, shall take effect as regards the immoveable 
property to which they relate against every unregistered document relating 
to the same property, and not being a decree or order, whether such 
unregistered document be of the same nature as the registered document 
or not. The provisions of this section are of much less importance than 
they were before the passing of the Transfer of Property Act, sec. 54 of 
which Act “ virtually abolishes optional registration ” (per Garth, C. J., 
in Narain Chakravarli v. Dataram Raiy 8 Calc., 597 ; 10 C. L. R., 241). 
The only deeds affecting the interests of landlords or tenants in regard 
to which there can now be a conflict between registered and unregistered 
deeds are leases of immoveable property for a term not exceeding one 
year, leases specially exempted by Government under sec. 17 of the 
Registration Act, and mortgages of immoveable property of less than 
Rs. 100 in value. Registered deeds of these classes must prevail over 
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unregistered deeds, whether accompanied by possession or not, except 
when the lessee or mortgagee under the subsequent deed has taken 
• with notice of the prior deed, in which case the prior deed will prevail 
{,Abul Hussain v. Raghu Nath Sahtt, 13 Calc., 70. See also Fazladin 
Khan v. Fakir Maluimed Khan, 5 Calc., 336 ; 4 C. L. R., 257 ; Narain 
Chakravarty v. Dataram Rai, 8 Calc., 597 ; 10 C. L. R., 241 ; Bimaras 
V. Papaya, 3 Mad., 46 ; Kondayyav. Guruvappa, 5 Mad., 139 ; Muthanmi 
V. Alibeg, 6 Mad., 174; Kadar v. /r/z/af/, 9 Mad., 119 ; Krishnamma 
V. Suranna, 16 Mad., 148 ; Skivram v. Genu, 6 Bom., 515 ; Hathising 
Sobhai v. Kuvarji Javher, 10 Bom., 105 ; Trikam Madhav Shet v. 
Harjivan Shet, 18 Bom., 332 ; Dcwan Singh v. Jadho Singh, 19 All., 
145). In one case, following Wyatt v. Barwell, (19 Ves., 432), it has 
been said that it is only when notice of a prior conveyance of which 
registration is not compulsory is so clearly proved as to make it fraudu¬ 
lent in the purchaser to take and register a conveyance in prejudice to 
to the known title of another that the registered deed will be suffered to 
be affected {Bhalu Raiw./akhu Rai, ii Calc., 667. See also Narasim- 
ulu V. Somanna, 8 Mad., 167). In another case it has been ruled that 
although the mere fact of possession having been taken by a purchaser 
under an unregistered conveyance is insufficient of itself to establish a 
good title to a property as against a subsequent registered purchaser, 
and is not conclusive evidence of notice as against him, yet in the 
majority of cases such possession is very cogent evidence of notice 
{Nani Bibi v. Hafizulla, 10 Calc., 1073. See also Dino Nath Ghosh 
v. Aulakmani Debi, 7 Calc., 753 ; 10 C. L. R., 139 ; Lakshman Das v. 
Dasrat, 6 Bom., 168 ; Dandtiya v. Chembasapa, 9 Bom., 427 ; Moresh- 
war Balkrishna v. Uattu, 12 Bom., 569 ; Ram AuterM. Dhatiauri, 8 All., 
540). 

A Registered lease will not however prevail against a lease effected 
by delivery of possession and payment of premium and rent. {Ismait 
v. Ali Mahomed, 13 C. W. N., civ.) 
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4 . There shall be, for the purposes of this 
Classes of ton- following cUisses of tenants, 

{namely J :— 

(1) tenure-holders, including under-tenure-holders, 

(2) raiyats, and 

(3) under-raiyats, that is to say, tenants holding, 
whether immediately or mediately, under raiyats : 
and the following classes of raiyats, (namely) :— 


(а) raiyats holding at fixed rates, which expres¬ 

sion means raiyats holding either at a rent 
fixed in perpetuity or at a rate of rent fixed 
in perpetuity, 

(б) occupancy-raiyats, that is to say, raiyats 

having a right of occupancy in the land 
held by them, and 

(c) non-occupaney-raiyats, that is to say, raiyats 
not having such a-right of occupancy. 

Extended to Orissa (Not, Sept., loth, 1891). 

In addition to the classes of raiyats mentibned in sub-section (3), there 
s also another class viz, settled raiyats, i.e., raiyats who have for a 
period of twelve years held as raiyats lands situate in any village (vide 
• sec. 20 and note thereto). 


6 . (1) “Tentjre-holder” means primarily a person 
who has acquired from a proprietor or 

Meaning « ., - ^ r 

“tenure-holder” irom another tenure-holder a riffht to 

and “raiyat.” 1 ii i i c ° 

hold land for the purpose of collecting 
rents or bringing it under cultivation by establishing 
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tenants on it, and includes also the successors in in¬ 
terest of persons who have acquired such a right. 

(2) “ Raiyat ” noeans primarily a person who has 
acquired a rigjit to hold land for the purpose of culti.- 
vating it by himself, or by members of his family, or 
by hired servants, or with the aid of partners, and 
includes also the successors in interest of persons who 
have acquired such a right. 

• Explanation .—Where a tenant of land has the 
riffht to brinof it under cultivation, he shall be deemed 
to have acquired a right to hold it for the purpose of 
cultivation, notwithstanding that he uses it for the 
purpose of gathering the produce of it or of grazing 
cattle on it. 

(3) A person shall not be deemed to be a raiyat 
unless he holds land either immediately under a pro¬ 
prietor or immediately under a tenure-holder. 

(4) In determining whether a tenant is a tenure- 
holder or a raiyat, the Court shall have regard to— 

(a) local custom ; and 

(Z») the purpose for which the right of tenancy 
was originally acquired. 

(5) Where the area held by a tenant exceeds one 
hundred standard bighas, the tenant shall be presum¬ 
ed to be a tenure-hplder until the contrary is shewn. ^ 

Extended to Orissa (Not., September loth, 1891.) Sub-section (i) was 
extended to the Chota Nagpur division, except the district of Manbhum 
(Not., Feb. 9th, 1903); but the present law there is Act VI, B. C., 190S. 

Meaning of “tenure-holder ” and “raiyat.’”—The Select Com¬ 
mittee in their report on the Bengal Tenancy Bill, 1883, explained that 
in this section they had “endeavoured to describe, rather than to define, 
each class,” as in their opinion “ any attempt to frame a rigid definition 
of either class would tend to create rather than to remove difficulties.” 
(Selections from papers relating to the Bengal Tenancy Act, 1885, p. 
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231). The description given is, however, in accord with the rulings of 
the High Court on the subject under the former rent law. See Dhanpat 
Singh V. Guman Singh, W. R., Sp. No., 1864, Act X, 6t ; Gopi Mohan 
Rai V. Shib Chandra Sen, i W. R., 68 ; Ram Mangal Ghosh v. Lakhi 
Narain Saha, i W. R., 71 ; Karu Lai Tkakur v. Lachmipat Dugar, 7 
W. R., 15 ; Uma Charan Datta v. Uma Tara Debt, 8 W. R., 181 ; Kali 
Charan Singh v. Amiruddin, 9 W. R., 579 ; and Durga Prasanno Ghosh 
v-'Kali Das Datta, 9 C. L. R., 449. In the last mentioned case it was 
pointed out by Field J., that “the only test of a raiyati interest which 
can be applied in the present state of the law is to see in what condition 
the land was when the tenancy was created. If raiyats were already in 
possession of the land, and the interest created was a right, not to the 
actual physical possession of the land, but to collect the rents from those 
raiyats, that is not a raiyati interest. If, on the other hand, the land was 
jungle or uncultivated or unoccupied, and the tenant was let into physical 
possession of the land, that would be a raiyati interest; and the nature 
of this interest so created would not, according to a number of decisions 
of this Court, be altered by the subsequent fact of the tenant sub-letting 
to under-tenants.” • 

The mere fact that a person has acquired from a proprietor or from 
another tenure-holder a right to hold land for the purpose of collecting 
rent is not sufficient to prove that he is a tenure-holder within the 
meaning of the Bengal Tenancy .Act. It must be proved that the hand 
was let for agricultural or horticultural purposes ( Umrao v. Mahomed 
Rajobi, 27 Calc., 205 ; 4 C. W. N., 76). The description of a property 
as a “jote” does not necessarily show that it is not a tenure, and that it 
is simply a cultivating “jote” or holding (Nawab AH v. Hemanto Kumari, 
8 C. W. N., 117). A tenancy which was originally created for the pur¬ 
pose of cultivation and not collection of rent was held partly nij-jote and 
partly let out to tenants ; held, that this did not change the original 
character of the grant which was raiyati, even in respect of the portion 
let out {Baidya Nath Mandal v. Sudharadl Misri, 8 C. W. N., 751.) A 
tfnant holding land and paying as rent therefor a sum of money exceed¬ 
ing one hundred rupees per annum is, for the purposes of (assessment 
under the Cess Act, a tenure-holder and not a cultivating-raiyat (Caspersz 
v. Kumar Singh, 5 C. W. N., 535). A zar-i-peshgi lease is not a mere 
contract for the cultivation of the land at a rent, but is a security to the 
tenant for his money advanced (Bengal Indigo Co. v. Raghubar Das, 
24 Calc., 272 ; L. R., 23 1 . A , 158 ; i C. W. N., 83). It is only in cases 
of mere contracts for the cultivation of land let that the deed, which 
might be called a zar-i-peshgi, would create a raiyati interest l^Ram 
Rhelqv/an v, Sumbhu Rai, z C. W. N,, 758), But a raiyat by taking 
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a zar-i-peshgi lease of land of which he was previously or was then put 
in possession as a raiyat, does not lose his raiyati status or divest himself 
of his right to acquire an occupancy right in land (Ramdhari Singh v. 
Mackenzie^ lo C. W. N., 351). A person may have originally acquired 
a large tract of land ostensibly with the object of cultivating it himself, 
or by his servants or members of his family, but may convert himself, 
so far, as third persons are concerned, into a rent receiver, and give 
those persons the right of remaining on the land as occupancy raiyats 
(Afokesk Jha v. Manbharan Mia, 5 C. L. J., 522). The definition of a 
tenure-holder and a raiyat in this section is not exhaustive, ibid-, it was 
held by Rampini, C. J., in the case of The Secretary of State v. Karuna 
Kant Choivdhuri, 35 Calc., 83 : ii C. VV. N., 1053, F. B., that the defi¬ 
nition of a tenure-holder is wide enough to include an ijardar of the 
profits of a ntela. There is nothing in the policy of the law to prevent 
the creation of an intermediate tenure between a Putnidar and a Dar- 
putnidar {Madhusudan Saha Chowdhuri v. Debendra Nath Sarkar 
7 C. L. J., 230.) 

Farmers of Q-overnment estates when tenure-holders 
“ The farmer of an estate, which is the property of (Government is a 
tenure-holder under the Bengal Tenancy -Act, the payment which he 
makes being rent, as defined in section 3 (5), and not revenue. His 
lease cannot therefore be cancelled. It can only be determined by his 
ejectment decreed in a regular suit, and a condition in his lease per¬ 
mitting cancelment without a suit could not be enforced [sections 66, 
89, and 178(1) (c)]. The farmer of an estate belonging to a recushnt 
proprietor, on the other hand, takes the place of the proprietor in enter¬ 
ing into an engagement with the Government, and thus pays land 
revenue instead of rent. He is not therefore a tenure-holder and his 
lease may be put an end to by cancelment on default, if it contains a 
stipulation to that effect (Bd. of Revenue’s C. O., No. 9 of Sept., i893).(i) 
Sub-section (4i, clause (b). Purpose for which tenancy was 
acquired.— The definition .of “raiyat” given in this section is not 
exhaustive, and there is nothing in it to exclude a person who has taken 
land for horticultural purposes {Hari Ram v. Narsingh Calc., 

129). A raiyat does not become a middleman simply because, instead 
of cultivating the land, he erects shops on it and takes profits from the 
shop-keepers {Khajurunnissa ■v. Ahmed Rezah, ii W. R., 88). Where 
land has with the consent of the landlord ceased to be agricultural and 
the tenant has since built a homestead or used part df it for tanks or 
gardens, the nature of the tenure {i.e., tenancy) is not thereby changed 

( 1 ) See also Board of Kevenua’s Settlement Sfanual, of 1908 , Part III, 
Chap. IX, pp. 702 . 763 and pp. 199 - 200 , 
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(Pmsanno Kumar Chaturji v. Jagarrtath Basakh, lo C. L. R., 25). But 
see Mohesh Jka v. Manbharan Mia, 5 C. L. J., 522. But the lessees of 
land leased for building proposes and for the establishment of a coal 
depot are neither tenure-holders, raiyats, nor under-raiyats, and lands 
demised for such purposes do not come within the purview of this Act 
{Ranh^unj Coal Association v. Jadunath Ghosh, 19 Calc., 489). 

Bights as a raiyat can be acquired under a trespasser.— 
Rights as a raiyat can be acquired, though the raiyat has been let into 
the land by a person who is found to have no title, and, therefore, to be 
a trespasser. It is immaterial whether the raiyat was let into the land 
before or after the passing of this Act {Mohima Chandra Saha v. 
Hazari Paramanik, 17 Calc., 4$; Binad Lai Prakashi Kalu Para- 
manik, 20 Calc., 708). But the tenant must h.ave entered on the land 
under the de facto proprietor, who is not the real owner, in good faith 
{Piari Mohan Mandal V. Badhika Mohan Hasra, 8 C. W. N., 315); 
llpendra Chandra Bhattacharya v. Pratap Chandra Pradhan, 8 C. \V. 
N., 320). See note to sec. 3 (3), p. 25. 

Sub-section ( 5 ). Area of tenancy.—The owners of an indigo 
factory who have held land considerably in excess of the limit prescribed 
in sub-section (5) of this section, under successive leases for more than 
twelve years, are not raiyats, either “ occupancy ” or “ non-occupancy,” 
within the meaning of the Act {Bengal Indigo Co)npany v. liaghuhar 
Das, 24 Calc., 272 ; L. R., 23 1 . A., 158 : i C. W. N., 83). The presump¬ 
tion arising under sub-section (5) is a rebuttable one and may be rebutted 
by the terms of the document creating the lease {Surendra Nath Sen v. 
Baroda Kanto Sircar, 10 C. W. N., clxiv). But it is not sufficiently 
rebutted by the fact that the kabulyat executed by the tenant is on 
a printed form intended for cultivators, or that in a receipt for rent given 
by the landlord to the tenant, the latter is described as a raiyat {Gokul 
Mandar v. Padnianand Singh, 29 Calc., 707 ; 6 C. W. N., 825). 

The presumption arising under this section is a rebuttable one 
(//. B. Dal_cleish v. Damodar Narain, 8 C. I*. J., 533'. 
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CHAPTER III. 

Tenure-holders, 

Enhancement of rent. 

6 . Where a tenure has been held 
from the time of the Permanent Settle¬ 
ment, its rent shall not be liable to en¬ 
hancement except on proof— 

(a) that the landlord under whom it is held is en¬ 
titled to enhance the rent thereof either by 
local custom or by the conditions under 
which the tenure is held, or 

(1)) that the tenure-holder, by receiving reductions 
of his rent, otherwise than on account of a 
diminution of the area of the tenure, has 
subjected himself to the payment of the 
increase demanded, and that the lands are 
capable of aftbrding it. 

Tenure-holders’ rents may also be increased on the ground 
of increase in area—This section is founded on the provisions of 
cl I, sec. 51 of Reg. VllI of 1793, which is repealed by this Act (see 
Sch. I). It must be read along with sec. 53 of this Act, which lays down 
tliat every tenant shall be liable to pay additional rent for all land proved 
by measurement to be in excess of the .area for which rent has previous¬ 
ly been paid by him, and shall be entitled to a reduction of rent in 
respect of any deficiency proved by measurement to exist in the area of 
his tenure or holding as compared with the area for which rent h.as been 
previously paid by him ; so that the tenure-holders to whom this section 
applies, vis., tenure-holders holding from the time of the Permanent 
Settlement, but not at a fixed rent, or fixed rate of rent, are liable to have 
their rents increased on the ground of an increase of area, as well as on 
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the grounds mentioned in this section. Tenure-holders and raiyats 
holding at fixed rents or fixed rates of rent from the time of the I^erma- 
nent Settlement are liable to have their rents increased only on the ground 
of an alteration in the area of their tenures or holdings (section 50). 

No notices of enhancement required.—The section does not 
require the issue of notices of enhancement, as the former law did. 
This is the result of the recommendation of the Rent Commission, who 
said : “ It will be important to mention that we have dispensed with the 
notice of enhancement which is required by the present law and which 
was also required by the old Regulations in force before 1859. Such a 
large percentage of enhancement cases have failed, because it was not 
found that the notice had beed served, or because the notice was defective 
in form, that it has appeared to be highly expedient to do away with a 
detail, the practical result of which has beeh to delay and impede a 
decision of the real question at issue between the parties. We have 
accordingly made the institution of the enhancement suit to be notice to 
the tenant.” (Rent Commission Report, vol. I, p. 34, para 63). 

Clause (b). Beductions of rent entitling landlord to 
enhance.—The third ground of enhancement mentioned in section 51 
of Reg. VIII of 1793 was that the by receiving abatements 

of his jama, had. subjected himself to the payment of the increase 
demanded. It was held that a plaintiff was not entitled to enhancement 
under this clause, merely because the rent had become less by degrees 
(Nabo Krishna Ma^umdar v. Tara Mani, 12 W. R., 320), and that it was 
necessary for the expressly to state when and for what reason 

the talukdar had received an abatement of his jama, and had thereby 
subjected himself to the payment of the increase demanded (JVaba 
Krishna Basu v. Mazamuddin Ahmad, 19 W. R., 338). 

Proof of existence of tenure at the time of the Permanent 
Settlement.-rln a suit for arrears of rent at an enhanced rate, even if 
the defendants can show that they are depqpdent sec. 51 of 

Reg. VIII of 1793 will not apply to them, unless they can distinctly prove 
that their tenure existed and was capable of being registered at the date 
of the decennial settlement {Eshan Chandra Banutji v. Harish Chandra 
Saha, 24 W. R., 146). But it is not neccessary to show that it was 
“registered” at the time of the decennial settlement: it is sufficient to 
show that the tenure existed and was capable of being registered at that 
time ( Bama Sundari Dasi v. Radhika Chaudhrain, 13 W. R., P. O., 11 ; 
4 B. L. R., P. C., 8 ; 13 Moo. I. A., 248 ; Nil Mani Singh v. Ram 
Chakravariti, 21 W. R., 439). The fact of the mention of a tenure in 
a jamabandi paper prepared seven years before the decennial 
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settleme.-it is presumtive evidetfce of its existence twelve years before 
the decennial settlement {Romesh Chandra Datla v. Madhu Sudan 
Chakravart/i, 5 W. R, 252). It is not necessary that direct evidence 
should be given to prove the existence of a tenure before the permanent 
settlement; a presumption in favour of its existence arises from the 
proof of the existence of a tenure for a very long time, say from 1824 
(Ananda Chandra v. Kunja Dehart Pal 8 C. L. J., 171). On the other 
hand, the fact that a taluk is not mentioned in the decennial or quinquen¬ 
nial settlement as such, and that the lands are included in the decennial 
settlement as part of the zamindari does not afford any strong evidence 
against the existence of the taluk, for, being only a shikmi taluk, paying 
rent to the zamindar, the talukdars were not required to mention it, nor 
was it necessary for the zamindar to do so (IV/se v. Rhubanmnyi Debt, 
10 Moo I. A., 174 ; 3 w. R., P. C., 5). 

A decree of the Sudder Dewani Adalat in 1805 declared that a taluk 
was fit to be separated from the zamindari, of which it had orginally 
been part, according to the provisions of section 5, Regulation VIII of 
1793. The decree directed that until separation rent should be paid by the 
tnlukdar to the zamindar according to the jama already assessed upon 
the taluk, and that this revenue to be, on the separation being effected, 
deducted from that assessed upon the zamindari. Proceedings with a 
view to separation then continued, but litigation and delays ensued with 
the result that no seperation had been effected when suits were instituted 
in 1S82 and 1885, in which the holders of shares into which the zamindari 
had been partitioned claimed to enhance the rent of the taluk. It was 
held that the decree of 1805, acted upon for many years, was conclusive 
that the taluk was not dependent on the zamindari, but was an independ¬ 
ent one within section 5, Regulation VIII of 1793 and that, therefore, 
the zamindars had no right of enhancement {Ifemanta Kumnri Debi v. 
Jagadendra Nath Rai, 22 Calc., 214 ; L. R., 21 I. A., 131). 

Burden of proof.—A dependent talukdar has to establish his 
title by the strictest proof against one coming in by purchase at a sale for 
arrears of revenue {Copal Lai Thakur v. Tilak Chandra Rai, 3 VV. R., 
P. C., I ; 10 Moo. I. A., 183). Proof of existence of the tenure from the 
time of the decennial settlement is sufficient to bar a suit for enhance¬ 
ment, when the plaintiff is not an auction-purchaser : when the plaintift 
is an auction-purchaser, he must show when he purchased, before he can 
insist upon direct proof of the existence of the tenure twelve years before 
the • decennial settlement {Romesh Chandra Datta v. Madhu Sudan 
Chakravartti, 5 W. R., 252). In a suit for enhanced rent of a taluk, the 
existence of which as an ancient taluk is undoubted, and in which the 
only question is whether the rent is fixed or variable, the onus is first on 
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the defendant to prove that he has hetd at an uniform rent for 20 years, 
and (if the defendant prove so much), then, on the plaintiff to prove that 
the rent has varied since the Permanent Settlement (Rashmoni Debya v. 
Haranath Rat, i. W. R., 280). When a tenure-holder has proved that 
his tenure is a dependent/(t/a/’within the .meaning of the 51st section 
of Reg. VIII of 1793, the burden is cast upon the plaintiff 
to show that the rent is variable {Rama Sundari Dasi v. Radhika 
Chaudhrain, 13 Moo. I. A., 248 ; 4 B. L. R., P. C., 8 ; 13 W. R., P. C., 
ii). In a suit for enhancement of rent in respect of land which the 
defendant claims to hold .as a dependent taluk, the onus is upon the 
zamindar to show that the land was included in the samindari at the 
time of the Permanent Settlement v. Bassarat All Chaudhri 

10 Calc., 920). A defendant having admitted that he is a tenant, the 
onus is upon him to show that his tenancy is such as he sets up, namely, 
a permanent tenancy at a rate which cannot be enhanced (' Kliettra 
Krishna Mitra v. Dinendra Narain Rai, 3 C. W. N., 202). 

Tenures not held from the time of the Permanent Settle¬ 
ment,—The Act is silent as to the grounds on which the rent of tenures 
not held from the time of the Permanent Settlement and not held at a 
fixed rent or rate of rent can be enhanced. There would seem to be no 
legal restrictions on the enhancement of the rent of such tenures, except 
such as are imposed by the terms and conditions of the deeds tinder 
which the tenures are held. (See Batmi Sundari Dasi v. Radhika 
Chaudhrain, i W. R., 339 ; Kalidhnn Banurji v. Romesh Chandra Datta, 
3 W. R., 172/ Bharat Chandra Aich v. Gour Mani Dasi li W. R., 31 ; 
Kasimuddee Khondkhar v. Nadi Ali Tarafdar, ii VV. R., 164; Satyanand 
Chosal V. Haro Kishor Datta, 15 W. R., 474). 

r A fractional co-sharer cannot enhance.—This section is 
^subject to the provisions of sec. 188 of this Act, which provide that joint 
landlords in doing .anything which the landlord is under the Act required 
or authorized to do, must act collectively or by ^ common agent. Com¬ 
pare Syama Charan Mandal v. Saim Mollah, (i C. W. N., 415). 

7 . (1) Where the rent of a tenure-holder i.s liable 

to enhancement, it may, subject to anv 

Limits of cn- , . , 

iianooment of contract between the parties, be enhanc- 

lent of tenures. customarj rate 

payble by persons holding similar tenure.s in the 
vicinity. 
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(2) Where no such ciistornary rate exists, it may, 
subject as aforesaid, be enhanced up to such limit as 
the Court thinks fair and equitable. 

(3) In determining what is fair and equitable, the 
Court shall not leave to the tenure-holder as profit 
less than ten per centum of the balance which re¬ 
mains after deducting from the gross rents payable 
to him the expenses of collecting them, and shall 
have regard to— 

(а) the circumstances under which the tenure 

was created, for instance, whether the land 
comprised in the tenure, or a great portion 
of it, was first brought under cultivation 
by the agency or at the expense of the 
tenure-holder or his predecessors in inter¬ 
est, whether any fine or jjremium was paid 
on the creation of the tenure, and whether 
the tenure was originally created at a spe¬ 
cially low rent for the purpose of reclama¬ 
tion ; and 

(б) the improvements, if any, made by the 

tenure-holder or his predecessors in interest. 

(4) If the tenure-holder himself occupies any 
portion of the laud included in the area <jf his tenure, 
t)r has made a grant of any portion of the land either 
rent-free or at a beneficial rent, a fair and equitable 
rent shall be calculated for that portion and included 
in the erross rents aforesaid. 

O 

Extended to Orissa (Not., Oct. 17th, 1896). 

Onus of proof.— In a suit for enhancement of rent of a tenure 
under sec. 7, it is for the plaintilf to start his case by proving that the 
existing rate was below the customary rate payable by persons holding 
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similar tenures in the vicinity, or that if was not fair and equitable, before 
the onus can be shifted to the defendant, to prove that the existing rent 
was fair and equitable (Hem Chandra Chaudhuri v. Kali Prosanna 
Bhaduri, 26 Calc., 833 ; 8 C. W. N., i ). 

Limits of enhancement of rent of tenures.— The expression 

“customary rate” is substituted in this section for that of “pargana 
rate,” to be met with in the decisions under the Regulations, and which 
appears to be founded on the provisions of cl. 2., sec. 60 of Reg. VI 11 
of 1793 and of sec. 5, Reg. XLIV of 1793. The Rent Commission 
proposed that the tenure-holders’ profits should in no case exceed thirty 
per cent, but that the enhanced rent should not be more than double the 
previous rent. These proposals were not accepted by the Legislature, 
and under the provisions of this section a tenure-holder is now entitled to 
a profit of at least 10 p. c., after deducting the expenses of collection, but 
he may get as much more as the Court thinks fair and equitable. .'Vs 
pointed out by the Rent Commission, the rule that a profit of 10 p. c. 
should be left to the tenure-holder is founded on the provisions of section 
S of Reg. V of i8i2. “ This section was repealed by Act X of 1859, but 
by some oversight no provision was substituted by this .Act, though the 
principle, as being fair and equitable in itself and usual by reason of the 
provisions of the Regulation, was on occasions acted upon by the Courts 
after that Act was passed.” (Rent Commission Report, Vol. I, p. 27, 
para. 51). In Ram Kunuir Sinx/t v. IVatson &= Co., 9 C. W. N., 334, it 
was held oo a construction of the kabulyat executed by the defendants 
that their liability to p.ay an enhanced rent was not restricted by its 
terms. The rent assessed by the loiver Court in this case amounted to 
70 per cent, on the net assets after deducting collection charges, 
and, therefore, 30 per cent, w.as left as the tenure-holder’s net 
profits : but the rent was trebled. It was held that the rent thus settled 
was larger than what was fair and equitable. 

8. The Court may, if it thinks that an immediate 

Power to of rent would produce hardship, 

order graduol direct that the enhancement shall be 

eiuianucinent. 

grtidual; that is to .say, that the rent 
shall increase yearly by degrees, for any number of 
years not exceeding five, until the limit of the en¬ 
hancement allowed has been reached. 

A similar provision is made in sec. 36 with regard to the enhancement 
of occupancy raiyats’ rents. 
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9. ^hen the rent of a tenure-holder has been 
Rent once en- enhanced by the Court or by contract, it 
be” altered for shall not be again enhanced by the Court 
(ifteeu years. during the fifteen years next following 
the date on which it has been so enhanced. 


Compare ss. 29 (c) and 37 (i) relating to enhancement of occupancy 
r,aiyats’ rents. 

Other incidents of tenures. 

10. A holder of a permanent tenure shaU not be 


Olhe,r mcidentD 
of tenures*. Per- 
iiianeiit tenure- 
holder not liable 
to ejeetinent. 


ejected by his landlord except on the 
ground that be has broken a„.condition 
on breach of which he is, under the 
terms of a contract between him and his 


landlord, liable to be ejected : 

Provided that where the contract is made after 


the commencement of this Act, the condition,is con¬ 


sistent with the provisions of this Act. 

Permanent tenures how created. —Tenures become permanent 
(1) by express provision of law, .as in the case patni and other similar 
taluks ; (*2) by contract; and (3) by custom or the course of dealing there¬ 
with (Field’s Rent law Digest, p. 25, art. 18). 

Tenures permanent by contract.—grant containing the words 
“ from generation to generation ” clearly creates an absolute and heredi¬ 
tary mukamri grant {Himmat v. Sonit Koer, 15 VV. R., 549 1 * Calc., 
391). 'Vhtt term "patni taluk”prima facie \mpoxls a hereditary tenure 
{Tarini Charan Ganguliv. IVatson &-• Co., 3 B. L. R., A. C., 437 ; 12 W. 

R., 413). The word “taluk” by itself in the absence of evidence to the 
contrary implies a permanent interest {^Krishna Chandra Gupta v. Safdar 
All, 32 W.R., 336). A mukarari islimrari tenure is a permanent tenure 
(Monoranjan Singh v. IJlanand Singh, 3 W. R., 84 ; Lakho Aoer v. 
Han Krishna Rai, 3 B. L. R.. A. C., 226 ; 12 W. R., 3). The use of the 
word “ istintrari” hy itself shows an intention that a lease shall be 
perpetual and implies its hereditary character (^Kuranakar Mahanti v. 
Niladhro Chaudhuri, 5 B. L. R., 652; 14 W. R., 107). The word 
mukarari in a sanad does not necessarily imply perpetuity {Government 
of Bengal v. Jafir Hussain Khan, 5 Moo. 1 . A., 467 : Parmeswar Pratab 
Singh V. Padmanand Singh, \ 5 Calc., 342); but it may do so {Bilash 
Alani Dasi v. Sheo Prasad Singh, 8 Calc., 664 ; 11 C. L. R., 215 ; L. R., 
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9 I. A., 33) 5 and in order to decide whether a mukarari lease is here¬ 
ditary or not, the Court must consider the other terms of the instrument 
under which it was granted, the circumstances under which it was 
made, and the intention of the parties {^Sheo Prasad Singh v. Kalt 
has Singh, 5 Calc., 543). It may, however, be doubted whether the 
words “ mukarari isiimrari” mean permanent during the life of the 
person to whom the tenure is granted or permanent as regards 
hereditary descent {Lilanand Singh v. Manoranjan Singh, 13 B. L. R., 
124). Tibc v/ords'' isiintarari mukara/i” in a pattah granting land do 
not of themselves denote that the estate granted is an estate of inheri¬ 
tance ( 7 Vr/j/ Prasad Singh v. Kam Narain Singh, 12 Calc., 117 ; L. R., 
J2 I. A., 205), or a perpetual hereditary estate {Beni Prasad Koeri v. 
Dudh Nath Rai, 4 C. W. N., 274 ; 27 Calc., 1 56 ; L. R., 26 1 . A., 216). 
The words do not per se corvey an estate of inheritance, but such an 
estate can be created without the addition of any other words, the cir¬ 
cumstances under which the lease was granted and the subsequent con¬ 
duct of the parties being capable of showing the intention with sufficient 
certainty to enable the Co-irt to hold that the grant was perpetual, 
f Narsingk Dayal Sahu v. Ram Narain Singh, 30 Calc., 883). See also 
Agin Bind Upadhya v. Mohan Bikrnm Saha, (30 Crfic., 20 ; 7 C. \V. N., 
314'. The absense of words importing the hereditary character of a 
tenure inay.be supplied by the evidence of long and uninterrupted enjoy¬ 
ment and descent from father to son. Ismail Khan Mahomed v. Nani 
Copal Makerji 8 C. L. J., 513 ; 7 C. W. N., 734. The words '•Hikka mohtu" 
are not tantamount to maurasi or isiimrari and do not confer a perma¬ 
nent or hereditary lease at a fixed rate (Nafar Chandra ishaha v. Jai 
Singh Bharati, 3 W. R., Act X, 144I. If a grant be made to a tnan for 
an indefinite period, it enures generally speaking for his life-time and 
passes no interest to his heirs, unless there are some words showing an 
» intention to grant a hereditary interest. That rule of construction does 
not apply, if the term for which the grant is made is fixed or can be 
definitely ascertained {Lekhraj Rai v. Kanhyui Singh, Calc., 210; L. 
R., 4 I. A., 223'/. A grant of a village for maintenance is prima facie 
resumable on the death of the grantee (Beni Prasad Koeri v. Dudh Nath 
Rat, 4. C. W. N., 274 ! 27 Calc., 15^ I R** 26 1 . A., 216 ; Rameshar 
Baksh Singh v. Arjun Singh, L. R., 28 I. A., i). 

Tenures permanent by custom or course of dealing.—The 
howlas and nim-howlas of BakarganJ and the jotes of Rangpur are (by 
custom) hereditary tenures {Haro Mohan Mukhurji v. Lalan Moni Dasi, 
I W. R., 5 ; Jagat Cluxndra Rai v. Ram Narain Bhattacharji, i W. R , 
126). So are the tenures of CoiVanfs. <,Sadanand Mahanti 

Nauratan Makanti, 16 W. R., 289 ; 8 B. L. R.,'280). 
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In order to determine whetlier a pRtt&h granted by a z<iiuiniiii9^ con" 
veys an estate for life only, or an estate of inheritance, it is necessary 
to arrive, as well as can be done, at the real intention of the parties, to be 
collected chiefly no doubt from the terras of the instrument itself, but to 
a certain extent also from the circumstances existing at the time of its 
execution, and further, from the conduct of the parties since its execution 
C Watson Co. v. Mokesh Narain Rat, 24 W. R , 176). It may be 
shown, by evidence as to the nature of the enjoyment, what a grant in its 
origin it really w.as. This is in fact only an application of the more 
general maxim, optimus inUrpres rerttm t/sus. Accordingly, the 
frequent transfer of .an interest in a tank without any change in the terms 
of the holding or in the amount of rent paid, extending over more than 
60 years, was held to prove that the interest was a permanent and trans¬ 
ferable one {Nid/ii Krishna Basic v. Nistarini Dasi, 21 W. R., 386). See 
also Hart Das v. Upencira Narain Shaha, (10 C. W. N., cxxviii.) Evi¬ 
dence of possession at a fixed and invariable rent anterior to' the decenni¬ 
al settlement and that for upwards of a century the taluk has been treat¬ 
ed as hereditary and as such has descended from father to son and been 
the subject of purchase is sufficient to justify the inference that it is of a 
permanent nature {Copal Lai Thakur v. Tilak Chandra Ral, to Moo. 
I. A., igt ; 3 'W. R., F. C., i). Such possession even for 60 

years is sufficient and justifies the presumption, which is not re¬ 
butted merely by a provision in the kabulyat that on a transfer by 
assignment, one-fourth of the purchase money should be paid to the 
landlord {Netnai Chandra Bose and others v. Mohained Basir and others., 
9 C. L. J., 475). If a pattah does not contain the term mukarari, 
or equivalent terms of limitation, as *“ from generation to generation,” 
it is not prima facie to be assumed to grant a mukarari istimrari 
or perpetual tenure, but evidence of long and uninterrupted enjoy¬ 
ment at a fixed unvarying rent will supply the want of words of limitation 
in such pattah {Dkanpat Singh v. Gu/nan Singh^ It Moo. I. A., 433, see 
p. 466). The absence of words of limitation in a pattah which creates an 
istimrari tenure may be supplied by evidence (i) of long and uninterrup¬ 
ted enjoyment at a fixed rent ; and (2) of the descent of the tenure from 
father to son, whence its hereditary character may legally be presumed 
(Sattosaran Ghosal v. Mahesk Chandra Mitra, 12 Moo. I. A., 263 : 2 U. 
L. R., P. C., 23 ; II W. R., P. C., 10). See also Din Dyal Singh v. Hira 
(2 N. W, P., H. C. Rep., 338). The omission of words of in¬ 
heritance in a sanad\% not a sufficient proof75^^ se that such grant was not 
hereditary, when evidence of long and uninterrupted usage shows that the 
lands have descended from father to son for more than a hundred years 
{Kuldip Narain Singh v. The Government, 14 Moo. I. A., 247 : ii B. L. 
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R., 71). The absence of the ■wor&s ^maurasi mukarari” 
sarily indicate that it was not the lessor’s intention to grant a permanent 
lease {JPromoda Nath Rat v. Srigobind Chaudhuri, 32 Calc., 648). When 
a pattah is void as against a person and not voidable only, the mere 
receipt of rent by him, though of the same amount as that fixed by the 
pattah, would not have the effect of confirming the pattah in its entirety 
(Beni Prasad Koeri v. Dhud Nath Rat, 4 C. W. N., 274 : 27 Calc., 15b : 

L. R., 26 I. A., 216.) 

* 

These cases seem to establish that to justify a Court in presuming in 
the absence of direct evidence of a tenure being of a permanent nature, that 
it is of such a character, there must be evidence (r) of long and uninter¬ 
rupted enjoyment, (2) of fixity of rent, and (3) of the lands having des¬ 
cended from father to son, or having been transferred by purchase. In 
some cases it has been expressly laid down that mere long possession by 
itself is not sufficient to justify a Court in making such a presumption. 
Thus, in Shea DyalPuri v. Mahabir Prasad, (to W. R. 477 ; 2 B. L. R., 
App., 8), it was said that possession by a tenant does not in itself lead to 
any inference as to his character. The fact of his having occupied the land 
and paid rent for twelve or even twenty years is equ.ally consistent with 
his being a tenant-at-will, farmer, or a mukararidar. A Court is not 
bound, as a matter of law, to presume that a tenure is a permanent 
one merely from the fact of long possession of the land {Nobin 
Chandra Datta v. Madan Mohan Pal, 7 Calc., 697). See also Bai 
Gangav. Dullabh Pari}g,i,i Kom- H. C. Rep., \y())-, anA Endar IMa 
V. Lola Hari, (7 Bom, H. C. Rep., A. C., iii). When there is no 
evidence of a grant of perpetuity, time and undisturbed enjoyment cannot 
ripen the holding into a species of ownership, and when the origin of the 
tenancy is shewn at a rent twice increased, and paid down to the com¬ 
mencement of the suit, length of enjoyment coupled with the payment 
of rent can give no greater force to the tenant’s right than it originally 
possessed. A holding for a long period of years and a payment of rent 
to the samindar merely establish a tenancy f»om year to year {Vasudev 
Patrudu V. Sanyasiras Peddabaliyara Simhulu, 3 Mad. H. C. Rep., i). 
Long and continued possession at a low and unvaried rent is not sufficient 
to suggest the inference that an agreement had been made between the 
parties that the tenant should hold a permanent tenure (Secretary of 
State V. Lachmessar Singh, t6 Calc., 223 : L R., 16 I. A., 6 ) A tenure 
in perpetuity cannot be established merely by evidence of long possession 
at an invariable rent, unless it appears that such tenancy may be so 
acquired by local usage {Narayanbhat v. Davlata, 15 Bora., 647 ; 
Babaji v. Narayan, 3 Bom., 340). On the other hand, continuous 
payment of rent for a hundred years has been held to give rise to 
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a presumption that the tenant held under a maurasi title {Brajo 
Nath Kundu v. Lakhi Narayan Addi, 7 B. L. R., 211), and pos¬ 
session for learly a hundred years at presumably a fixed rent, to 
justify the conclusion that the tenant had a permanent and transferable 
interest in his tenure {Dunne v. Nabo Krishna Mukhurji, 17 Calc., 144.) 
See also Naba Kumari Debt v. Behari Lai Sen, (34 Cal., 902, P. C ,) 
where an uninterrupted possession at an uniform rent with intermediate 
successions and sales was held to lead to an inference of permauence. 
In IVatson Co., v. Radha Nath Singh, (t C. L. J., 572), which was a 
suit for enhancement of the rent of a tenure, it was proved that (i) the 
tenancy was created for purposes of reclamation, but when it origin¬ 
ated could not be determined ; (2) the tenancy was not limited in dura¬ 
tion and had descended from father to son, and from son to grandson ; 
(3) that the rent had never been altered ; (4) that e.xcess lands reclaimed 
from time to time had been included in the tenancy, and rent had been 
assessed thereon, but at each settlement the rent assessed at the pre¬ 
vious settlement had been left untouched ; (5) that the rent was pro¬ 
gressive, the full amount being reached in the fourth year and the 
parties agreeing that the lessee should thenceforth continue to pay the 
full amount; and (6) thiit the lessee was entitled to hold excess lands at a 
rate fixed in the contract. Held, that from these circumstances the 
inference might legitimately be drawn that the tenure was permanent, 
the rent had been fixed in perpetuity, and was not liable to be enhanced. 
\ farmer may acquire by prescription the right of a permanent tenant 
by setting up such higher right adversely to the zemindar, without 
acquiring any permanent rights to the sub-soil {Bagdu Manjhi v. 
Durga Prasad Singh, 9 C. W. N., 292). See note to section 182— 
'■'■Ejectment of tenant from homestead land.” 

Onus of proof.—When a ten.ant has .admitted that he is a tenant, 
the onus is jyjpp. him to show that his tenancy is such as he sets up, 
namelj^“T*permanent TlSffifiicy^ at a rate which cannot be enhanced 
(Khetra Krishna Mitra v. Dincndra Narain Ray, 3 C. W. N., 202). In 
a suit for ejectment by a purchaser at a revenue sale, the defendants 
claimed to hold the land as a subordinate taluk, which had been in e.xis- 
tence and in the possession of themselves and their predecessors since 
the time of die permanent settlement. It was found as a fact that the 
tenure was in existence in 1798-99. Held, that, although in the first 
instance the burden of proof was on the defendants, yet it had been dis¬ 
charged by the proof of the defendants’ long possession and of the fact 
that thewas in existence one hundred years .ago (Nityanand Rat 
V. Banshi Chandra Bhuiyan, 3 C. W. N., 341). When a defendant 
alleges that he holds a permanent tenure, the burden of proving that 
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fact lies on him, and it is not for tVie plaintiff to show that he is not a 
tenure-holder but only a raiyat (Nilmani Maitra v. Mathura Nath 
Joardar, 4 C. W. N., clix : 5 C. L. J., 413). If a person sets up as against 
Government a permanent talukdari it is incumbent on him to make 
out that case (Prasanna Kumar liai v. Secretary of State, 26 Calc., 
792 : 3 C. W. N., 695). 

Ejectment of permanent and temporary tenure-holders.— 
In addition to the provisions of this section, which limit the grounds 
on which a permanent tenure-holder can be ejected, sec. 65 provides 
that no permanent tenure-holder can be ejected for arrears of rent. 
Section 89 lays down that no tenant can be ejected except in execution 
of a decree. Section 155 grants every tenant liable to ejectment relief 
against it by requiring the landlord, before bringing a suit to eject him, 
to give the tenant notice of the misuse of the land or breach of contract 
complained of and an opportunity of remedying or paying compensation 
for the same. Under sec. 178, sub-sec. (i', cl, (c), no contract made 
either before or after the passing of this Act shall entitle a landlord to 
eject his tenant otherwise than in accordance with its provisions. A 
tenant holding under .a lease of a permanent character has no power 
to make excavations of such a character as to cause substantial damage 
to the property demised, although by the terms of the lease he has power 
to make excavation. (Girish Chandra Chattdo v. Sirish Chandra Das, 
9 C. W. N., 255). 

When a landlord grants a permanent and heritable tenure in land, 
he has no estate left in him, unless he reserves to himself a right of 
re-entry or reversion, and even when the lease contains a clause restrain¬ 
ing the lessee from alienation, the landlord cannot eject the tenant on a 
breach of this clause, unless the lease contains a clause giving him a 
right of re-entry, or provides that the lease shall be void in case of such 
breach ( Nil Madhab Shikdar v. Narattam Shikdar, Calc.. 826 ; 
Narayan Dassappa v. Alt Saiba, 18 Bom., 693 ; Madar Saheb v. Sanna- 
bawa, 21 Bom., 195 Srigobind Prosadv. Musst. Laljhari, 13 C. W. N., 
ccxii). A stipulation in a pat/ii lease that by reason of non-payment of 
rent by patnidar he would forfeit his tenancy, is not valid (Mahabat 
Ali\. Mahomed Faizullak, 2 C. W. N., 455). But see note to s. 179 

Mineral rights.—The permanent tenure-holder is entitled to all 
under-ground rights unless there is a reservation to the contrary (Srira/n 
Chakrabarty V. Hari Narain Singh Deo, 33 Cal., 54 j Shama Charm v 
Abhiram, 33 Cal., 5.1 : 10 C. W. N., 738 ; Meghlal Panday v. PaJ 
Kumar Thacoor, 34 Cal., 358 : u C. W. N., 527;. 
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Life tenants or Khorposhdnrs are not entitled to work mines which 
are not already open {Prince Mohomed Buktyar S/ia v. Rani Dhajamani, 
2. C. L. J., 20 : Tituram Mukerji V. Cohen, 33 Cal., 203: 9 C. W. N., 
1073 : 2 C. L. J., 408). 

Reservation of mineral rights implies reservation of the right to go 
upon the land and work the minerals {Rameswar Malia v. Ram Nath, 33 
Cal, 462). 

Limitation. —The period of _ limitation, within which a suit for the 
ejectment of a tenure-holder on account of the breach of a condition 
of his contract for which he is liable to be ejected may be brought, is one 
year from the date of the breach (art. i, Sched. Ill of this Act.) 

11. Every permanent tenure shall, subject to 
Transfer and provisions of this Act, be Capable of 
pe"r mane n't being trausfered and bequeathed in the 
tenure. Same manner and to the same extent as 

other immoveable property. 

Transferability of permanent tenures. —Among the provisions 
of this Act to which those of this section are subject is no doubt sec. 
i8r, which provides that the incidents of and other service 

tenures shall remtin unaffected by it, and expressly prescribes that 
nothing in this Act shall confer a right to transfer or bequeath a service 
tenure, which could not before its passing be transferred or bequeathed. 
“ Custom, usage and customary right” are also under sec. 183 unaffected 
by anything in this Act. Tenures, therefore, which before the passing of 
the Act were by custom non-transferable, as, for instance, Sutbarakari 
tenures in Orissa, which, though hereditary, are not transferable without 
the consent of the zamindar, will continue to be so (see Durjodhan Doss 
V. Chuya Dai, I. W. R. 322 ; Kashi Nath Pant v, Lakhmani Prasad 
Patnaik, 19 W. R., 99 ; Dashorathi Mahapatra v. Rama Krishna Jana, 
9 Calc., 526 ; Bhuban Pdri v! Shama Nand De, 11 Calc., 699; and 
contra, Sudanando Mahanti v. Nauratan Mahanti, 8 B. L. R., 280: 
16 W. R., 289). 

Permanent tenures are under this section clearly transferable. A 
provision in a lease of a permanent tenure for forfeiture or re-entry in 
case of an assignment in violation of its terms would, therefore, be of no 
effect. In any case, such a provision would not have the effect of invalid¬ 
ating a sale in execution ; .for, it is clear law in India, as in England, 
that a general restriction on assignment does not apply to an assignment 
by operation of law taking effect in invitum, as a sale under an execution 
{Golak Nath Rat v. Mathura Nath Rat, 20 Calc., 273). 



70 BEN(!AL TENANCY ACT. [Chap. Ill- 

% 

Non-permanent tenures.— 'rtiis section seems to import that non¬ 
permanent tenures were not to be regarded as transferable (^Hiramaii 
Dassya v. Anndda Prosad Ghose ; per Maclean C. J.—7 C. L. J., 553 )- 

Onus of proof of transferability.— As regards tenures which 
are not permanent, there is a ruling in the case of Daya Chand Saha v. 
Anand Chandra Sen (14 Calc., 382), in which it has been said that (here 
is no presumption that any tenure held is not a transferable tenure, 
and a landlord who sues for khas possession on the ground that a tenure 
sold was not transferable must establish his case as an ordinary plaintiff. 
The subject matter of this suit appears, however, not to have been a 
“ tenure ” in the strict sense of the term, but a “ holding,” and the rule 
laid down in this case was subsequently dissented from in respect to a 
raiyat’s holding in the case of Kripumayi Debt v. Dutga Govind Sarkar^ 
(15 Calc., 891. See note to sec. 26. 

Sub-letting of pernaaneut tenures.—Section 179 prescribes 
that nothing in this Act shall be deemed to prevent a holder of a per¬ 
manent tenure in a permanently settled area from granting a permanent 
mukarari lease on any terms agreed on between him and his tenant. 

12. (l)A transfer of a permanent tenure by sale, 
gift or mortgage (other than a transfer 

Voluntary ® ^ . 

transfer of per- by Sale in cxecution of a decree or by 
manent tenure. i i 1 

summary sale under any law relating to 
patni or other tenures) can be made only by a regis¬ 
tered instrument. 

(2) A registering officer shall not register any 
instrument purporting or operating to transfer by 
sale, gift or [usufructuary] mortgage a permanent 
tenure unless there is paid to him, in addition to any 
fees payable under the Act for the time being in force 
for the registration of documents, a process-fee of the 
prescribed amount and a fee (hereinafter called “ the 
landlord’s fee ”) of the following amount, namely 

(a) when rent is payable in respect of the tenure, 
a fee of two per centum on the annual rent 
pf the tenure : provided that no such fee 
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shall be less tlian one rupee or more than 
one hundred rupees ; and 

(6) when rent is not payable in respect of the 
tenure, a fee of two rupees, 

[together with the costs necessary for the trans¬ 
mission of the landlord’.H fee to the landlord.] 

(3) When the registration of any such instrument 
is complete, the registering officer shall send to the 
Collector the landlord’s fee, [the costs necessary for 
the transmission of the same] and a notice of the 
transfer and registration in the prescribed form, and 
the Collector shall cause the fee to be [transmitted] 
to, and the notice to be served on, the landlord 
[named in the notice] in the prescribed manner. 

The word “usufructuary” before “ niortjfage ” in sub-section (2) has 
been inserted by Act VIII of 1S86. The words in heavy brackets have 
been added to and insertedjn this section and the word “transmitted ” 
has been substituted for “paid” by s. 5, Act I, B. C., of 1907, and Act 
I, E. B. C., 1908. The reasons for these changes and the corresponding 
changes in secs. 13 and 15 are explained in the report of the Select 
Committee on the Bill of 1906 as follows : 

“ It is essential that the landlord should receive notice of transfers under 
'sections 12, 13, and IS at the earliest possible opportunity. The present 
practice is that the landlord’s fee is deposited with the Collector, by whom a 
notice is served on the landlord to come and claim the fee. This practice is 
not altogether in accordance with the terms of the law, which lays down that 
the Collector must cause the amount to be paid to the landlord. There is at 
present no provision for the costs of*transmitting the fee. Time will, w'e 
think, be saved if the amount necessary for the transmission of the landlord’s 
fee is paid by the ti*ansferee in the first instance, and sent with the fee to the 
Collector, who can thereupon send the foe by money order, or in such way as 
the Government by rule directs, to the landlord. Wo would protect the 
Collector from being held liable for paying the fee to the wrong person, by 
authorising him in all cases to pay it to the landlord named in the notice,” 

‘An addition has also been made to sec. 189, by s. 59, Act I, B. C., 
of 1907 and Act I, E. B. C., of 1908 empowering the Local Government 
to make rules to prescribe the manner in which landlord’s fees shall 
be tr#n^niitted to the landlord. 
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Mortg^aga of pernament tenure. —The provisions of sec 59 of 
the Transfer of Property Act must be read subject to the provisions of 
this section and a mortgage of a permanent tenure can only be effected 
by a registered instrument (Stis/ti Bhushan Basu v. Sahadeb Shaha, 

3 C. W. N., 499.) 

Transfer of permanent tenure when complete.— The transfer 
of a permanent tenure is complete as soon as the deed of transfer 
is registered under the provisions of this section (Krishna Ballabh 
Ghosh V. Krishna Juill Singh, 16 Calc., 642). Although it certainly 
was the case "before the Tenancy Act was passed that the Court always 
held that the landlord was entitled to look to his recorded tenant for all rent 
until he received due notice of the tr.ansfer, the present law, as explained 
by the decision in Krishna Ballabh Ghosh v. Krishna Lai Singh, appears 
to have altered that state of things ; for that decision lays down that the 
transferor is no longer liable for any rent accruing after his transfer is 
duly registered (Chintamoni Datta v. Rash Bihari Mandal, 19 Calc., 17) 
But when the parties have contracted that no tr.ansfer shall be valid 
unless the transferee shall furnish security to the s.atisfaction of the 
landlord, and a transfer has been made, but no security, as stipulated 
for, has been furnished, then the landlord will not be bound to recognize 
the transferee, and the ttansferor is still liable for the rent (Dinubandhit 
Rni. V /K. C. Bnnerjee, 19 Calc., 774). And when a transfer of a tenure is 
only colour.able and bcnauti, such a ir.insfer c.annot discharge .a transferor 
from li.ability to pay rent, even if the tenure was tnansfer.able and the 
transfer was made by a registere .l kobala (Jai Govind Laha v. Manmotha 
Nath Banurji, 33 Calc., 580). 

Sub-divisional Officer. —By a notification, dated the 7th October, 
1886, published in the Calcutta Gazette of the 13th idem, Part I, p. 1192, 
all officers in charge of sub-divisions were vested with powers of a Col¬ 
lector for the purpose of discharging the functions referred to in secs. 
12, 13, and 15 of the Act. 

Mode of service of notice of transfer and succession.—The 
mode of service of notices of transfer and succession under ss. 12, 13, 15 
and 18 is prescribed in rule i. Chapter V of the Government Rules under 
the Tenancy Act. (See Appendix I). 

The object of sub-sections (2) and (3), sec. I2 is to give notice of a 
transfer to the landlord and this object may be fulfilled aliunde for 
instance by a suit against the landlord on the basis of the transfer 
(Jiandez Khan v. Kedar Nath, 11 C. W. N., cxliv). 

Buies of the Registration Department.— The rules of 'the 
Registration Department for the registration of documents under this 
section, as revised by Govt. Not. No. 949 P., dated March 21st, 1898 
will'b^ found in Appendix IV. 
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Act I, B. 0 ., of 1903 .-'the collection of the landlord’s fee by 
the Registering officer is under the terms of the section imperative. 
In certain instances owing to a misconception, the landlord’s fees were 
not collected. Hence, Act I, li. C , of 1903 was passed to validate such 
transfers. The portion of the .Act intended to effect this object will be 
found printed after sec. 18 at pp. 82-84. A decree made before the passing 
of Bengal Act I of 1903, but pending in appeal at the commencement of 
that Act is governed by sec. t of that Act as not being final {Piari 
Mohan Pal v. Arshui All, 8 C. W. N., 239.) A transfer by a registered 
release was complete as soon as the document was registered and the non¬ 
payment of landlord’s fee w.is cured by Section i. Act i of 1903 B. C., 
{Hemendra Nath Mukherji v. Kumar Nath Ray, 12 C. W. N., 478). 


13. (1) When a permanent tenure is sold in exe- 
Transfor of cution of a decree other than a decree 
tenure by °saio arrears of rent due in respect thereof, 
’deo^e^'*^otVo^ when a mortgage of a permanent 
than deovee for tenure, other than a usufructuary mort- 
*xivofi 882 . gage thereof, is foreclosed,] the Court 
shall, before confirming the sale under section ."12 of 
the Code of Civil Procedure, * (order XXI r. !)2, Act 
V of 1908) [or making a decree or order absolute for 
the foreclosure,] require the purchaser [or mortgagee] 
to pay into Court the landlord’s fee prescribed by the 
last foregoing section, [together with the costs neces¬ 
sary for its transmission to the landlord], and such 
further fee for service of notice of the sale [or final 
foreclosure] on the ’landlord as may be prescribed. 

(2) When the sale has been confirmed, [or the de¬ 
cree or order absolute for the foreclosure has been 
made,] the Court shall send to the Collector the land¬ 
lord’s fee, [the costs necessary for the transmission of 
the same] and a notice of the sale [or final foreclosure] 
in the prescribed form, and the Collector shall cause 
the fee to be [transmitted] to, and the notice to be 
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served on, the landlord [named in the notice] in the 
prescribed manner. 

The words in light brackets in this section have been inserted by Act 
VIII of 1886. The words in heavy brackets have been inserted and 
added by Act I, B. C., of 1907, and Act I, E. B. C., of 1908. 

Effect of non-payment of landlord’s fee.—Before the passing 
of Act I, B. C, of 1903, printed at pp. 82-84, >t was held that when a per¬ 
manent tenure is sold in execution of a decree other than a decree for 
arrears of rent due in respect thereof and the landlord’s fee prescribed by 
section 12 is not paid before the confirmation of the sale, the sale is invalid 
(Radar Alt v. Krishna Manini Dasi, 26 Calc., 603 ; 3 C. W. N , 531). 
One of the principal objects of Act I, B. C., of 1903 was to supersede 
this ruling. 

In another case, also decided before the passing of Act I, B. C., of 
1903, in which the landlord’s fee had not been paid, and the sale had been 
confirmed, and in which the decree-holder who h id purchased the pro¬ 
perty subsequently applied to be allowed to pay in the landlord's fee and 
to have a fresh certificate of sale given to him, and this application 
was acceded to, it was held on appeal to the High Court, that the order 
of the Court below was correct {Mohesh Chandra Das v. Hart Mohan 
Ckakruvarti, 7 C. W. N., 388). In Mohim Chandra Rhattacharji v. 
Ram Lochan />, (7 C. W. N., 591), it was pointed out that it was only 
the landlord who could object on the ground of the non-payment of the 
fee, and that its non-payment could not affect the judgment-debtor’s 
position, who had no right to raise such an objection. It was also held 
that the question was one under s. 244, C. P. C., so an appeal lay against 
an order passed on such a question. 

Transfer of patni and dar-patni taluks.—Pu/w/ taluks are not 
affected by the provisions of the section, being specially saved from its 
operation by section 195, clause (eh of this 'Act. A zamindar or other 
superior of a patni taluk is therefore entitled to refuse to recognise the 
transfer of z. patni taluk until the rules laid down in ss. 5 and 6 of Reg. 
VIII of 1819 have been complied with (Gyanada Kantho Rai v. 
Bramomoyi Dasi, 17 Calc., 162). But the purchase of a share of a patni 
without the landlord’s consent is not void (Aosab Ali v. Sissessari Dasya, 

I C. L J., 18 «). Theright over a specific area lying within a 
patni taluk is transferable (Madhab Ram v. Doyal Chand Ghosh, 25 
Calc., 445 ; 2 C. W. N., 108). But the provisions of section 13 of the 
Tenancy Act apply to the sales of dar-patni taluks in execution of decrees, 
as the provisions of section 195, clause (e), apply only to enactments 
relating to patnis properly and strictly so called, and must be treated a^ 
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excluding those which relate to te'nures, which though resembling paints, 
as dar-patnis, &c., are not strictly paints, not possessing all the qualities 
of them {Mahomed Abbas Mandate. Brajo Sundati Debia, i8 Calc., 360). 
A suit to compel the registration of the names of sepalnidars in the 
sherisla of their landlords the darpalnidars, is not maintainable either 
under ss. 5 and 6 of the Reg. VIII of 1819 or under the Bengal Tenancy 
Act {Mali Lai sin^h v. Omar All, 2 C. W. N., clxxxi). A palni interest 
created after the passing of the Transfer of Property Act is determined 
on the purchase of the same by the zaminder, even at a sale held in exe¬ 
cution of a decree {Promolho Nalh Milra v. Kali Prasanna Chaudhuri, 
28 Calc., 744). 

When the sale of a palni under Reg. VIII of 1819 is subsequently set 
aside, the zamindar is entitled to rent from the patnidar for the period 
intervening between the sale and its reversal. If the patnidar h.is been 
dispossessed by the auction-purchaser during the period, he will be 
entitled to mesne profits from the latter {Amrita Sikhar Ranurji v. Bijai 
Chand Mahtab, 4 C. L. 547). 

Limitation.—There is no limitation for an application to deposit the 
landlord’s fee and for the confirmation of the s.ale and the granting of the 
sale certificate {Krishna Chandra Datta v. Anttkul Chandra Chakra- 
'jltrlli, .5 C. \V. N., 190). 

Section 14 has been repealed by Act I, B. C., of 1907 and Act I, E. B. 
C., of 1908. The object of the framers of the Bengal Tenancy Act, in 
inserting section 14, was to facilitate the registration of tenures by the 
Collector. Since all idea of such registration has been abandoned, the 
retention of the section is unnecessary. 

15 . When a succession to a permanent tenure 
takes place, the person succeeding shall 

Succession to , , p, • i /"!! 

permanent ten- give notice oi the succession to the Col¬ 
lector* in the prescribed form, and shall 
pay to the Collector the prescribed fee for the service 
of the notice on the landlord and the landlord’s fee 
prescribed by the section 12, [together with the costs 
necessary for its transmission to the landlord], and the 
Collector shall cause the landlord’s fee to be [trans¬ 
mitted] to, and the notice to be served on, the landlord 
[named in the notice] in the prescribed manner. 
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The words ia brackets have been inserted in the section by Act I, 
B. C., of 1907 and Act I, E. B. C., of 1908. 

It is the duty of persons succeeding by inheritance to a permanent 
tenure to notify the succession and it is not the duty of the superior 
landlord to find out who all the heirs of the deceased tenure-holder are. 
Accordingly,' when a person is admittedly one of the heirs and as such 
in possession and liable for the rent, he cannot defeat a landlord’s suit 
for rent by showing that there are other heirs equally liable, unless 
possibly he goes further and shows that their names have been notified 
to the landlord as successors of the original holders or that they have 
been paying the rent and getting receipts as successors {K/iettro Mohan 
Pal V. Pran Krishna Kabiraj, 3 C. W. N., 371). 

In a suit brought by patnidars on the death of the last owner for 
arrears of rent which accrued due before his death, the defence of the 
dar~patnidar was that, as the plaintiffs had not complied with the terms 
of this section, the suit was not maintainable. Held, that as the plaintiffs 
did not claim the rent as the holders of the tenure, but as the represent¬ 
atives of the holder or of their father, the rent became an increment 
to the estate of the father and therefore the suit was maintainable 
(Sheriff v. Jogemaya Dasi, 27 Calc., 535). 

Payment of landlord's fees—Notice-givers under this section 
should pay the landlord’s fees direct into the Tre.isury (lid. Cir., No. 4, 
June, 1898). 0 


16. A person becoming entitled to a permanent 


Bar to reto- 
very of rent 
pending notice 
of succession. 


tenure by succession shall not be entitled 
to recover by suit, distraint or other 
proceeding any rent payable to him as 


the holder of the tenure, until the Collector has re¬ 


ceived the notice, [fees and costs] referred to in the 
last foregoing section. 


The words in brackets have been substituted for the words “ and 
fees” in this section, by Act 1 , H. C., of 1907 and Act I, E. B. C., of 1908. 

Sections 15 and 16 apply to patni tenures.— Sections 15 and 
16 apply to patni tenures, notwithstanding the provisions of sec. 195 (e). 
The object of section :95 (e) is that nothing ir. the Bengal Tenancy Act 
shall interfere with the patni law in respect of patni tenures, but that in 
Other respects the Bengal Tenancy Act shall be held to apply as supple¬ 
menting the patni law (Durga Prasad Bandopadhya v. Brindabun Rai, 
19 Calc., 504). 
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Sections 15 and 16 do not have retrospective effect.— 
Sections 15 and 16 do not have retrospective effect and do not apply in 
a case in which the succession opened out before the Tenancy Act came 
into effect {Profullah Chandra Basu v. Samirudin Mandal, 22 Calc., 337). 

Section 16 bars recovery of rent, but not institution of 
suit. —Section 16 does not preclude a party from instituting a suit for 
rent, notwithstanding that the Collector has not received the notice and 
the fees referred to therein, but it is a bar to the plaintiff’s obtaining 
a decree before the notice and the fees are received by the Collector. 
The words “ recover by suit ” do not, however, mean “ realise by suit,” 
and the section is not intended to bar merely the actual realization of the 
money by the plaintiff. They bar his obtaining the decree {Kalihar 
Ghosh V. Umai Patwari, 24 Calc., 241 : i C. W. N., 98). When on the 
death of one shebait, another shebait succeeds to a permanent tenure and 
does not give a notice of succession to the landlord, and does not ask 
for an opportunity to comply with the requirements of sec. 15, sec. 16 is 
an effective bar to the recovery of a decree for rent {Mabalulla Nasya 
V. Nalini Sundari Gupta, to C. W. N., 42 : 2 C. L. J., 377). 


No certificate required for collection of arrears of rent 
due to estate of deceased.— Under sub-section 2, section 4, of Act 
VII of 1889, (The Succession Certificate Act), the word “debt” in sub¬ 
section (1) includes any debt except rent, revenue or profits payable in 
respect of land used for agricultural purposes. Arrears of rent due to 
the estate of a deceased person can, therefore, be collected without the 
production of a certificate under the Act {iVoi^endro Nath Basu v. 
Satadulbashini Basu, 3 C. W. N., 294 ; Ranchordas v. Bhavubhai, 
8 Bom., 394). 


17 . Subject to the provisions of section 88, the 
Transfor of foregoing sections shall apply to the 


and HuccesHiou 
to, share in per- 
manont tenure. 


transfer of, or succession to, a share in 
a permUnent tenure. 


Rights and liabilities of transferee of part of tenure.— Sec¬ 
tion 88 provides that a division of a tenure or Iiolding, or distribution of 
the rent payable in respect thereof, shall not be binding on a landlord, 
unless it is made with his consent in writing. Subject to these provi¬ 
sions, an heir, as well as a transferee, even of a part of a permanent 
tenure, is entitled to compel the landlord to recognise him under secs. 15 
and 17 of this Act {Ananda Kumar Naskar v. Haridas Haidar, 
27 Calc., 549). A landlord is not bound to recognize any sub-division of 
a tenure, unless the provisions of ss. 12 and 17 have been strictly 
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complied with {Ram Mayi Dasi v. Ru^ai Paramanik, i C. L. J., 
Although the transferee of a fractional share of a patni cannot enforce 
r^istration of his name on payment of the necessary fee and 
te nder of the requisite security, yet the transfer is not altogether 
void, and he is liable for the rent jointly and severally with the 

registered tenant, if the landlord chooses to recognize him as one 

of the joint holders of the patni, and he is also liable for the entire rent 
of the patni estate {Saurendro Mohan Tagore v. Sarna/noj'i, 26 Calc., 
103). A purchaser of a part of a tenture is not personally liable for rent 
which fell due before the date of his purchase ; yet a suit for the rent 
of the whole tenure is not bad, merely because be vv<is joined as a defendant. 
The transferee of a piirt of a tenure is jointly liable with his co-sharer 
for the rent; for, though the privity between the parties may be one of 
estate only, it is in respect of the whole of the tenure by reason of the 
indivisibility of the tenure without the landlord’s consent {Jagmaya Dasi 
V. Girindra Nath Mukhurji, 4 C. W. N., 590). When the holder of a 

permanent tenure transferred a portion of it, and the transferee held 

that portion separately and was allowed to pay proportionate rent for the 
same to the landlord for a great many years ; heid, that upon sale by the 
transferee of that portion of the tenure, his liability for rent to the land¬ 
lord ceased. This Act did not have the effect of subdividing the tenure 
{Kali Sundari debia bharani Kanta Lahiri, 10 C. W. N., 172: 33 
Calc., 279). 

When raiyats having permanent interests in a holding sold a portion 
of it and the transferees again sold a portion of their purchased interest 
to R, and R obtained settlement from the landlord ; held, that, although 
the transferees did not register their names in the landlord’s serishta 
and paid no rent from the date of their purchase, yet, as the landlord 
had notice of this purchase, he was bound under sec. 17 to sue the trans¬ 
ferors and the transferees jointly, and a sale of the holding in execution 
of a decree for rent obtained against the transferors only did not 
affect the transferees’ interest, {Raistab Charan Chaudhuri v. Akhil 
Chandra Chaudluiri, 11 C. W. N., 217). 

Relinquishment of permanent tenures.— Permanent tenures 
once created cannot ordinarily be relinquished at the option of the 
holders. It is not open to a patnidar to throw up the patni, and so 
escape from the liability to pay rent. The contract, though not indissolu¬ 
ble, can be dissolved only by act of Court And .after inquiry {Hira Lai 
Pal V. Nilmani Pal, 20 W. R., 383). The principle laid down in this 
case is applicable to alt intermediate tenures {/adu Nath Ghosh v. 
Schoene Kilburn S-Cu., 9 Calc., 671). But if a permanent tenure is 
relinquished, and the samindar .accepts the relinquishment, neither the 
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tenure-holder nor any one under hitft can reclaim it. A voluntary aban¬ 
donment for a long period without any inevitable force major or other 
cause beyond the power of the holder must be considered to be equal to 
an express relinquishment {Chandramani Nyahhmhan v. Sambhu 
Chandra Chakravartti, W. R., Sp. No., 1864, 270). Where a mukarari 
pattah reserved liberty to the tenants to relinquish the whole or any por¬ 
tion of the land demised and entitled them to a proportionate reduction 
of the rent at the specified rate for the extent of land that might be 
found on measurement to have been relinquished, and the lessees profes¬ 
sed to relinquish a certain portion of live land, but were found to have 
retained 35 bighas out of the portion of the land alleged to have been 
surrendered, it was found that the possession by the lessees of a part of 
the land professed to be relinquished made the relinquishment and sur¬ 
render invalid in law (Ram Charan Singh v. Raniganj Coal Association^ 
2 C. W. N., 697 : 26 Calc., 29 ; L. R., 25 I. A., 210). A formal deed 
of re-conveyance of dar-mukarari interest is not necessary—the receipt 
of the money and the relinquishment of possession sufficiently showing 
what has become of the dar-mukarari interest {Imambandi v. Kamles- 
swari, 14 Calc., 109 : L. R., 13 I. A., 160). 

Oa failure of heirs permanent tenures escheat to the 
Crown.—In the case of a grant of an absolute hereditary mukarari 
tenure, o n fail ure of heirs of the lessee, it escheats to, and 

does not revert to the original grantor or his heirs {Sonnit Koer v. 
Himmat, i Calc., 391 : 15 W. R., 549). 
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CHAPTER IV. 

RaIYATS holding at fixed KATES. 

Incidents of ift. A jaivat holding at a rent, or 

holding at fixed « i . 

rates. rate of rent, fixed in perpetuity — 

(a) shall be subject to the same provisions with 

respect to the transfer of, and succession to; 
his holding as the holder of a permanent 
tenure, and 

(b) shall not be ejected by his landlord, except on 

the ground that he has broken a condition 
cohsistent with this Act, and on breach of 
which he is, under the terms of a contract 
between him and his landlord, liable to be 
ejected. 

Baiyats holding at fixed rates.—Section i8 of the Tenancy 
Act doss not make all the incidents of a permanent tenure appli¬ 
cable to a raiyat holding at fixed rates, but makes only the pro¬ 
visions with respect to transfer and succession applicable {Nilmani 
Maitrav. Mathura Nath Joardiir, . N., clix : 5 C. L. J., 413). 

Raiyats holding at fixed rates are also in the same position as tenure- 
holders as regards ejectment, except that, if a ,raiyat holding at a fixed 
rate of rent is liable to ejectment for a breach of a condition 
of his contract, that condition must be consistent with the provisions 
of this Act ; whereas, in the case of a tenure-holder similarly liable 
to ejectment, the condition, the breach of which renders him liable 
to ejectment, need only be consistent with the provisions of this Act, if 
made after its commencement (vide sec. lo). Unless, then, it be other¬ 
wise provided in his contract, a raiyat holding at a fixed rate cannot be 
ejected for arrears of rent (sec. 65), though his crops may be distrained 
(sec. 121). He cannot be ejected except in e.xecution of a decree: secs. 
89 and 178 (i) (c). He has the same relief against forfeiture as 'a 
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tenure-holder (sec. 155), and a suit (or his ejectment must also be brought 
within one year (art I, Sched. III). 

E held 50 bighas of land for more than 12 years under a jangalhuri 
lease, which provided for a progressive rate of rent and did not expressly 
provide that the interest of E was to be heritable or perpetual. It did 
hot expressly exclude enhancement on any ground, but provided for en¬ 
hancement on the ground of increase in the productiveness of the soil 
effected at the expense of the landlord ; held, that E was not a raiyat 
holding at fixed rates (Raj Kumar Sarkar v. Naya Chatu Bibi, 31 Calc., 
960). Thp world kainti does not import fixity of rent (^Fasil v. Keram- 
uddin, 6 C. W. N., 916). 

Onus of proof.— In a suit for enhancement of rent, the onus is on 
the defendant to prove that he is a raiyat at fixed rate [Gudar lewari 
V. Brij Nandan Prasad, 5 C. W. N., 880). 

Produce rents are not fixed rents.— In several rulings it has 
been held that a produce rent, which, though varying yearly with the 
varying amount of the yearly produce, is yet fixed as to the proportion 
it is to bear to such produce, is a fixed rent (see Thaktirani Dasi v. 
Bisheshar Mukhurji, B. L. R., F. B., 326 : 3 W. R., Act X, 29 ; Mitrajit 
Singh V. Tundan Singh, 12 W. R., 14; 3 B. L. R, App., 88 ; Ram Dayal 
Sin^h V. Lachmi Narain, 6 B. L. R., App., 25 : 14 \V. R., 388 ; Jatio 
Moar V. Basmati Koer, 15 W. R., 479 ; and Hanuman Prasad v. 
Kaulesar Pandey, i All., 301). On the other hand, the contrary was 
held in Vakub Hussain v. Wahid Ali (4 W. R., Act X, 23) and Thakur 
Prasad v. Mahomed Bakir (8 W. R., 170'. The framers of this Act 
were of opinion that produce rents were not fixed rents ; for they omitted 
from the Act a sub-section to section 50, which it was at first proposed 
to introduce, providing that, when a raiyat paid a fixed produce rent, 
the rent or rate of rent should not be deemed to have varied merely by 
reason of the amount paid having varied from year to year. Sir Steuart 
Bayley in explaining the omi^ion of the proposed sub-section, said :— 
It seemed clear to us, that where the rent is paid.in kind, although 
the proportion of the gross produce remains the same, yet, by a self¬ 
acting machinery this very fact discounts the rise in prices, and rents 
are thus of necessity enhanced or reduced as prices rise or fall. There 
is here no room, therefore, for the presumption.” (Selection from papers 
relating to the Bengal Tenancy Act, 1885, p. 421). 

Transferee of share of holding at fixed rates entitled to bo 
recognised as a tenant.— A person who has purchased a share in a 
mukarari holding and has given notice of the transfer to the landlord 
and has paid the landlord’s fee is entitled, notwithstanding the provisions 
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of sec. 88 of this Act, which provicfe that the division of a tenure or 
holding shall not be binding on a landlord without his consent in writing, 
to be regarded as one of the persons who own and possess the holding in 
question. Sections 17 and 18 of the Bengal Tenancy Act recognize the 
transfer of a share of a holding and entitle the transferee to claim to be 
regarded as one of the tenants in respect of the holding. In these cir¬ 
cumstances a decree in a rent suit, brought only against the former 
tenant of a mukarari holding after he had transferred a share in the 
holding, cannot be regarded as a valid and binding decree against the 
transferee, and a sale held in execution of such a decree cannot affect 
his rights {Mohesh Chandra Chose v. Sorada Prasad Singh, 21 Calc., 433 )- 
Quzaatha and Gorabandi holdingB.—Cuzasiha holdings are 
referred to in the following rulings -.—Jatto Moar v. Basmati Koer, 15 W. 
R., 479 ; Tetra Koer v. Bhanjan Rai, 21 W. R., 268 ; Lai Sahu v. Deo 
Narain Singh, 3 Calc., 781 ; 2 C. L. R., 294. According to these rul¬ 
ings they may be either occupancy rights or holdings at fixed rates. 
According to the report of the Patna conference, however, gusasthadars 
are raiyats holding at fixed rates (Govt, of Bengal Report, 1884, Vol. II., 
P. 81). Gorabandi holdings are spoken of in the following cases :— 
Lilanand Singh v. Nirpat Mahtan. 17 W. R., 306 ; Buti Singh v. 
Murat Singh, 20 W. R., 478 : 13 B. L. R., 284, note ; and Chattarbhuj 
Bharti V. Janki Prasad Singh, 4 C. L. R., 298. In this last cited case 
it was said that there are no decided cases to show that gorabandi rights 
are more extensive than occupancy rights, or that they are transferable. 
The Bhagalpur conference, however, reported that the term gorabandi is 
now used and understood by the raiyats to mean a raiyati holding at 
fixed rates (Govt, of Bengal Report, 1884, Vol II, P. 113). 

Bengal Tenancy (Validation) Act, 1903 .-The first portion of 
this Act (I, B. C., of 1903) which is closely connected with the preceding 
sections 12, 13, 17 and 18 is printed below. 


BENGAL ACT NO. I OF 1903. 


[Published in the Calcutta Gazette of the 25th 
February, 1903.] 

An Act to validate certain transfers, made under the 

[I of 1883. Tenancy Act, 1885, of permanent te¬ 

nures and holdings at fixed rents or fixed 
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rates and of sfuirea in the ; and to amend section 106 
of that Act. 

Whereas doubts and difficulties have arisen respecting 
the meaning and effect of sections 12,13,17, 

^IXf of l885* 1 •• ri i* % T\ 1 m 

and 18 of the Bengal Tenancy Act, 1885, as 
regards the payment of the prescribed landlord’s fee, and the 
effect of the non-payment of such fee ; 

And whereas it is expedient to declare that registered 
transfers and sales and decrees or orders for foreclosure of 
mortgage, confirmed and made absolute by the Civil Courts, of 
permanent tenures and holdings at fixed rates and fixed rents, 
and of shares in such tenures and holdings, shall not be deemed 
to be invalid merely on the ground that the landlord’s prescribed 
fee has not been paid ; 

And whereas it is also expedient to amend section 106 of 
the said Act in manner hereinafter appearing; 

And whereas the said Act having been passed by the 
53 & 56 Governor General of India in Council, the sanc- 

Vict., c. 14 . Qf Governor General has been obtained 

under section 5 of the Indian Councils Act, 1892, to the pass¬ 
ing of this Act; 


It is hereby enacted as follows :— 

1 . No transfer which has heretofore been made or which 
Validation of hereafter be made under section 12, sec- 

transfers of tion 13, section 17 or section 18 of the 

tenures and 

holdings and Bengal Tenancy Act, 1885, of a permanent 

shares in the . ^ ^ 

same. tenure, ov of a holding at a rent or rate of rent 

VIII of 1885. fixed in perpetuity or of a share in such tenure 

or holding, shall be deemed to be invalid merely on the 

ground that the landlord’s fee prescribed by the said sections 12 

or 13 has not been paid : 

Provided always that, subject to the Explanation follow¬ 
ing, nothing in this section shall be held to affect the decision 
of a Court of competent jurisdiction which has become final 
before the commencement of this Act. 
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Explanation .—A decree in*a suit for rent which has be¬ 
come final disallowing a claim for rent on the ground that the 
relationship of landlord and tenant does not exist between the 
parties to the suit by reason of the non-payment of the land¬ 
lord’s fee, shall not bar a suit for rent which became payable 
subsequently to such claim. 

2 . In any case where the pre.scribed fee has been or may 

Realization of hereafter be left unpaid, the landlord may, 

feo when left within two years of the commencement of this 
unpaul. 

Act, 

or within two years of the date of registration of the docu¬ 
ment effecting the transfer, 

or within two years of the date of confirmation of the sale 
by the Civil Court, 

or within two yeai'S of the date upon which a decree or 
order absolute for the foreclosure of ;i mortgage has been or 
may hereafter be made by the Civil Court, 

apply to the Collector for realization of such fee frpm the 
transferee, or from the auction-purchaser or from the pei'son 
who hiis obtained an order absolute for foreclosure of mo) tgage 
in the Civil Court, and on such application being presented, 
the Collector shall realize such feo, if still unpaid, together 
with costs of realization, from such person as if it were an arrear 
of revenue. 

3 . Nothing in section I shall be deemed to affect the 
Saving of .sec- provisions of section 88 of the said Bengal 

tionSS. Tenancy Act, 1885. 

Object of the Bengal Tenancy (Validation) Act, 1903. 
The objects of the above Act, which received the assent of the Governor 
General of India in Council on the 19th February, 1903, are fully ex¬ 
plained in the Statement of Objects and Reasons, which is as follows 

“The first object of this Bill is to validate transfers of shares in tenures 
and holdings, at fixed rates, made in past years by registered documents and 
by sales in execution of decrees of Courts without the payment in either case 
of the landlord’s fees prescribed by section 12 of the Bengal Tenancy Act VIII 
of 1885 , 
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Section 1*2 of the Bengal Tenancy &ct prohibits Registering Officers from 
registering any instrument purporting or operating to transfer a permanent 
tenure, unless the prescribed landlord’s fee is paid to them for transmission to 
the landlord. Section 17 of the Act declares that the said section 12, among 
other sections, shall apply also to the transfer of a share in a permanent tenure. 
In the year 1888. in consequence of the provisions of section 17 having been 
overlooked. Registering Officers were instructed not to receive the prescribed 
foe in the case of instruments transferring a share in a permanent tenure. 
Those erroneous instructions extended also to the case of instruments transfer¬ 
ring a share in the holding of a raiyat enjoyed at a rent or rate of rent fixed 
in perpetuity. The instructions were n(jt withdrawn till the l9th of 
September, 1809. Meanwhile numerous transfers of shares in such tenures 
and holdings were registered without payment of the proscribed landlord’s 
fee. 

Section 13 of the Act directs the Civil Omirts, before confirming the sale of 
a permanent tenure in execution of a docreo, other than a decree for arrears of 
rent, and before making a decree or order absolute for the foreclosure of a 
mortgage of a permanent tenure, to rociuire tho purohaser or mortgagee to pay 
the prescribed landlord’s fee for tiansmission to the landlord. Tho fact that 
section 17 makes section 13, among other sections, applicable to shares in a 
permanent tenure, has fro(|Ucntly been overlooked, and it is believed that 
numerous sales and foreclosures of shares in permanent tenures and shares in 
Iioldings at fixed rales have been elfbctcd under the Act without paymieut of 
the fee in (luestion. 

To obviate the oversiglits l>oth of the executive authorities and of the 
Civil Courts above explained, it is considered expedient to legislate on tho 
subject, by declaring tliat the transfers, sales ami foreclosures montioneil 
above shall not be doenied to bo invalid merely on the ground that the land¬ 
lord’s foe was not paid at or before tho date of the tran.saotion. 

Section 18 of the Tenancy Act deals with the transfer of and the succes¬ 
sion to raiyats’ holdings liehl at a rent, or rate of rent, lixed in perpetuity. 
There is no proviaii»n in this section, or in succeeding sections, expressly 
placing th(! transfer of, or succession to, a share of such a holding oii the 
same footing as tho transfer of a share in a tenure is placed by section 17.” 
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CHAPTER IVA. 


Provisions as to transfers of Tenures and Holdings 
AND landlord’s FEES. 


This chapter has been introduced 
by s. 8, Act I, B. C., of 1907, 
and applies only to the 
province of Bengal 

18 A. Nothing contai- 
Saving as to Bed in any 

statements in Jviqf-nmpnt nf 
instruments of mStrUmenL 01 

transfer, where 

landlord no cransier W 
party. .^^hich the 

landlord is not a p,a,Tty 
shall be evidence against 
the landlord of the ggifiua- 
n^ijice, amou^pr fixity of 
rent, area, transferability 
or any incident of any te¬ 
nure or holding referred 
to in such instrument. 


18 B. The acceptance 
by a landlord 

Saving as to „ 1 j 

acceptance of 01 any lanu- 

landlord’s fees. 1 r. 

lord s I e e 
payable under Chapter 
III or Chapter IV in 
respect of any tenure or 
holding shall not operate— 
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Sec. 8, Act I, E. B. C., or 1908. 


Saving as to 
statements in 
instruments of 
transfer, where 
landlord no 
party. 


“18A. Notwithstand¬ 
ing anything 
contained in 
section 13 of 
the Indian 
Evidence Act, nothing 
contained in any instru¬ 
ment of transfer to which 
the landlord is not a party 
shall be evidence against 
the landlord of the per¬ 
manence, the amount or 
fixity of rent, the area, 
the transferability or any 
incident of any tenure or 
holding referred to in 
such instrument.” 


The words inserted before “noth¬ 
ing contained” are inserted in the 
new section 18A in order to make 
it more clear that the intention is 
to bar the operation of sec. 13 of 
the Evidence Act in such cases. 
Rep. Sel. Com. 
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(a) as an admission as 

to the perman¬ 
ence, amount or 
fixity of rent, 
area, transferabi¬ 
lity or any inci¬ 
dent of such te¬ 
nure or holding, 
or 

(b) as an express con¬ 

sent under section 
88 to the division 
of such tenure or 
holding, or to the 
distribution of the 
rent payable in 
respect thereof. 

The object of theije new sections 
is thus explained in the Notes on 
Clauses to the Bengal Tenancy 
(Amendment) Bill, 1906. 

“ The working of sections 12 to 17 
of the present Act, relating to the 
transfer of permanent tenures, is not 
satisfactory. They induce tenants to 
register transfers of tenures which are 
not really permanent, in the hope that 
the accoptanee of the fee by the land¬ 
lord will operate as an admission of 
the permanence and transferability of 
the tenure. The landlords, on the 
other hand, are reluctant to accept the 
fees, and the result is that a very large 
amount of unclaimed foes has accumu¬ 
lated in different districts in the pro- 
vince. This state of things is not only 


“18B. The acceptance 
Saving as to }jy ^ landlord 

landlord’s fees, of any land¬ 
lord’s fee payable under 
Chapter III or Chapter 
IV in respect of any te¬ 
nure or holding shall not 
operate— 

(a) as an admission of 
the permanence, 
the amount o r 
fixity of rent, the 
area, the transfer- 
ability or any in¬ 
cident of such 
tenure (»r holding, 
or 

The changes are verbal : “as to” 
changed for “of” : The definite 
article “the” is introduced before 
the words “ amount,” “ area ” and 
“transferability” to make the in¬ 
tention clearer. 

(&) as an express con 
sent under section 
88 to the division 
of such tenure or 
holding, or to the 
distribution of the 
rent payable in 
respect thereof.’’ 
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a source of embarrassmeot to Govern¬ 
ment, but also creates doubts and di- 
ffioulties in regard to the position of 
the transferees of tenures. It is hoped 
that the amendments now proposed 
will overcome the reluctance of land¬ 
lords to accept the fees in tho case of 
tenures which are really permanent, 
and that tenants will be deterred 
thereby from registering transfers of 
tenures which are not of this character. 

The same considerations apply to 
tho transfer of, and succession to, hold¬ 
ings at fixed rents or rates of rent, and 
under section 18 (a) of the Act, these 
are governed by tho same conditions. 
Clauses 5 and 6 have been so framed 
as to make the proposed amendments 
applicable to the case of holdings at 
fixed rents or rates of rent. A clause 
has also been added to sec. 180 , em¬ 
powering the Local (lovorumeiit to 
preaoribe t/iu tmUiority by whom the 
fens deposited under sections 12, Vt, 
15 , 17 and 18 clause (a), may be <Ie- 
elared to l)o forfeited, and (ho mode 
in which such foes when so forfeited 
shall be dealt with.” 


18C. All lantllorcl’s 


Forfeiture of 
unclaimed land¬ 
lord's fees. 


foes paid un¬ 
der Chapter 
III or Chap¬ 


ter IV which are held in 


deposit on or after the 


commencement of the 


Bengal Tenancy (Amend¬ 
ment) Act, 1907, may, un¬ 
less accepted or claimed 
by the landlord within 


18C. All landlord’s fees 


Forfeiture of 
unclaimed land¬ 
lord’s fe\js. 


paid under 
Chapter III 
or Chapter 


IV, which are held in de¬ 


posit on or after the com¬ 


mencement of the Eastern 
Bengal and Assam Tenan¬ 
cy (Amendment) Act, (I 
of 1908), may, unless ac¬ 
cepted or claimed by the 
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three years from such com- ’ landlord within three years 
raencSment or from the from such commencement 
date of the service of the or from the date of the 
notice prescribed in sec- service of the notice pres- 
tion 12, section 13 or sec- cribed in section 12, sec¬ 
tion 15 (as the case may tion 13 or section 15 (as 
be), whichever is later, the case may be), which- 
be forfeited to the Govern- ever is later, be forfeited 
ment. to the Government.” 

There is no provision in the Act 
for the disposal of unclaimed fees. 

As these have accumulated, and in 
order to expedite claims to fees due, 
thus freeing the district establish¬ 
ments from much extra work. 

Government is now given power to 
deal with them in such manner as 
it thinks fit. 
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CHAPTER V. 
Occcpanct-Raiyats. 
General. 


19 , (1) Every raiyat 

who inimedi- 

General, . i y n 

Coniinuanoe of HtGiy DGlOr© 
existing occu- i v 
paiicy-i'ights. thc COIlUllGn* 

cement of 
this Act [or the Bengal 
Tenancy (Amendment) 
Act, 1907,] has, by the 
operation of any enact¬ 
ment, by custom or other¬ 
wise, a right of occupancy 
in any land shall, when 
this Act, [or the Bengal 
Tenancy (Amendment) 
Act, 1907,] comes into 
force, have a right of occu¬ 
pancy in that land. 

[(2) The exclusion from 
the operation of this Act, 
by a notification under 
sub-section (3) of section 1, 
of any area constituted a 
Municipality under the 
provision of the Bengal 
Municipal Act, 1884, or 
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"19. (7) Every raiyat 

who immediately before 
the commencement of this 
Act has, by the operation 
of any enactment, by cus¬ 
tom or otherwise, a right 
of occupancy in any land 
shall, when this Act 
comes into force, have a 
right of occupancy in that 
land. 

(2) The exclusion from 
the operation of this Act 
by a notification under 
subrsection (3) of section 
(1) of any area constituted 
a Municipality under the 
provisions of the Bengal 
Municipal Act, (III of 
1884), or of any part of 
such area, shall not affect 
any right, obligation or 
liability previously acquir- 
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of any part of such area, or 
the inclusion of any area in 
the town of Calcutta by 
notification under section 
637 of the Calcutta Muni¬ 
cipal Act, 1899, shall not 
affect any right, obligation 
or liability previously ac¬ 
quired, incurred or accru¬ 
ed in reference to such 
area.] 
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ed, incurred or accrued in 
referrence to such area.” 

In clause i the words “or the 
Bengal Tenancy (Amendment) Act, 
1907,” and in clause 2 the refer¬ 
ence to the Calcutta Municipal Act, 
1899, as in the Bengal section, have 
been omitted for obvious reasons. 


Extended to Orissa, (Not., Sept., loth, 1891). 

The words in brackets have been inserted and added by Act I, B. C., 
1907. They are intended to preserve existing rights and obligations 
in areas which under the amended provisions of section i may be ex¬ 
cluded from the operation of the Bengal Tenancy Act by the Local 
Government or may be excluded from or included, in the limits of 
the town of Calcutta. 

Acquisition of occupancy-rights under the former rent 
law.—Under sec. 6 of Act X of 1859, and sec. 6 of Act VIII, B. C., 
of 1869, every raiyat who had cultivated or held land for twelve years 
had a right of occupancy in the land so cultivated or held by him, 
whether it was held under a pattah or not, so long as he paid the rent 
payable on account of the same, but this rule did not apply to khamar, 
nij-jote or sir land belonging to the proprietor of the estate or tenure 
and let by him on lease for a term, or year by year, nor, as regards 
the actual cultivator, to land sub-let for a term, or year by year, by a 
raiyat having a right of occupancy. The holding of the father or other 
person from whom a raiyat inherited was to be deemed the holding of 
the raiyat within the meaning of the section. Section 7 of both Acts 
further provided that nothing in section 6 should be held to affect the 
terms of any written contract for the cultivation of land entered into 
between a landholder and a raiyat, when it contained an express 
stipulation contrary thereto. A raiyat could, therefore, under the former 
law contract himself out of his status. Under the former law, it was 
held that a raiyat holding land under a bhagdari or bhaoli tenure if. e., 
upon a rent consisting of a portion of the produce) could acquire a right 
of occupancy {Harihar Mukhurji v. Biressar Banurji, 6 W. R., Act 
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Xi 17 ; JiUto Moar v. Basmati Kocr, 15 VV. R.; 479 )- So also, could a 
raiyat holding a nuksan utbandi jote, (see sec. 180) and who by the 
custom of the locality paid rent when the land could be cultivated, and no 
rent, when he could not cultivate it (Premananda Ghosh v. Buie niNath 
Rat, 20 W. R , 329). A right of occupancy could be acquired by a cul¬ 
tivator in that portion of the land used for his habitation as well as in 
that which was cultivated {Mohes Chandra Gangapadhaya v. Bishonath 
Das, 24 W. R., 402), even if instead of cultivating the land he set up 
shops on it and received profits from the shop-keepers {K/tajurunnisa 

V. Ahmed Reza, 11 W. R., 88), in bastu land, if the tenure of the baslu 

land was raiyatwari {Pogose v. Rajn Dhopi, 22 W. R., 511)1 ^ tank 

appurtenant to land let for cultivation {Nidhi Krishna Basu v. Ram Das 
Sen, 2o*W. R., 341 ; Uma Charan Baruah v. Mani Ram Bartuih 8 C. 

W. N. 192), and in land let for grazing horses {Fitzpatrick v. Wallace, 
2 B. L. R., A. C., 317 : 11 W. R., 231). A firm owning an indigo concern 
and taking a cultivating lease of land could acquire a right of occupancy 
in it, provided the lease was granted to the original members of the firm, 
and by the custom of the locality the rights of occupancy in the lands 
could be tiansmitted to persons subsequently admitted as members of 
the firm {Laidley v. Gaur Gobinda Sarkar, 11 Calc., 501). A raiyat could 
acquire a right of occupancy, even though he let out his land to others to 
cultivate {Brindabon Chandra Chaiidhri v. Issar Chandra Biswas, W. R., 
Sp. No., 1864, Act X, 1 ; Ram Afangal Ghosh v. Lakhi Narain Shaha, i 
VV. R., 71); provided he was a bona fide cultivator in the sense of 
deriving the profits from the produce directly {Kali Charan Singh v. 
Amirudin, 9 W. R., 579). A raiyat who had held or cultivated a piece 

•of land continuously for more than 12 years, but under several written 
leases or pattahs, each for a specific term of years, was entitled to a right 
of occupancy, and neither the mere fact of his taking a lease for a term 
of years, nor the existence of a right of re-entry on the part of the land¬ 
lord amounted to an express stipulation under sec. 7, so as to prevent the 
right of occupancy being acquired under sec,. 6 of Act X of 1859 {Sheo 
Prakask Misra v. Ram Sahai Singh, 17 W. R., 62 : 8 B. L. R., 165 ; 
Mukhtar v. Brajraj Singh, 9 C. L. R., 144; Chandrabati Koer v. 
Harrington, 18 Calc., 349 : L. R., 18 I. A.. 27). Similarly, a raiyat 
allowed to continue in occupation of the land on the expiry of a lease, 
which gave the landlord a right of re-entry at the end of its term, but 
which the landlord did not choose to avail himself of, and whose total 
period of occupation amounted to twenty years, was held to have acquired 
a right of occupancy {Ibatullah v. Mahomed Ali, 25 VV. R., 114). Raiyats 
were entitled to add the time during which their fathers or other persons 
from whom they had inherited had been in possession, to the tim of 
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their own possession in computing tfie period of twelve years required 
for the acquisition of a right of occupancy ( Watson v. Sarat Sundari 
Debi, 7 W. R., 1395 ; Nim Chand Baruah v. Murari. Mandil, 8 W. R., 
127 ; Lai Bahadur Singh v. Solano, 10 Calc., 45 : 12 C. L. R., 559). 
They could count both the time when they had been in sole possession 
of the land and the time they had been in possession of it jointly with 
others (Forbes v. Ram Lnl Biswas, 22 W. R., 51; but see contra, Mahomed 
Chaman v. Ram Prasad Dhakul, 8 B. L. R., 388 ; 22 W. R., 52 note). 
They could acquire rights of occupancy, even although the persons 
under whom they held' the land had no title to it (Amir Hussain v. 
Sheo Sahai, 19 W. R., 338 ; Zulfan v. Radhika Prasonno Chandra, 3 
Calc., 560 : I C. L. R., 388), and the expiration of the lease of an ijaradar 
under whom a raiyat’s possession under ^ jotedan right had commenced, 
could not affect the application of section 6 of Act X (Ghulam Panja v. 
Harish Chandra Ghosh, i 7 W. R., 552). Wrongful eviction is not such 
an interruption of possession .as would prevent a raiyat acquiring a right 
of occupancy (Mahomed Ghazi Chaudhuri v. Nur Mahomed, 24 W. R., 
324 ; Lutifunnissa v. Pitlin Bihari Sen, W. R., Sp. No., F. B., 91 ; 
Radha Govinda Koer v. Rakhaldas Mukhurji, 12 Calc., 82). A right of 
occupancy might be acquired in respect of an undivided share of .an 
estate (Muklakeshi Dasi v. Kailas Chandra Mitra, 7 W. U., 493 ; 
Jar dine Skinner Co., v. Sarat Sundari Debi, 3 C. L. R., 140 : L. R., 

5 I. A., 164 ; Baidya Nath Mandal v. Shudharam Misri, 8 C. W. N., 75 i ; 
Uma Charan Baruah v. Mani Ram Baruah, 8 C. W. N., 192). Rights 
of occupincy could be .acquired in khamar, nij-jote or sir land, 
if let otherwise than for a term, or year by year (Goitr liari Singh v. 
Bihari Rant, 12 W. R., 278 : 3 B. L. R., .App., 138 ; Bhagiuan Bhagat, 
M. Jag Mohan Rai, 20 VI. K., ■, AshraJ v. Ram Kishor Ghosh, 23 

W. R , 288). Compare sec. 116 of this Act. 

Non-acquisition of occupancy-rights under the former 
law.—Rights of occupancy could not be acquired by trespassers (Pir 
Baksh V. Miajan, W. R., Sp. No., F. B., 164 ; Gulam Haidar v. Purno 
Chandra Rai, 3 W. R., Act X, 147 ; Ishan Chandra Ghosh v. Harish 
Chandra Banurji, 18 W. R., 19 ; 10 B. L. R., App., 5). A raiyat who 
secretly possesses himself of land and p.ays no rent for it has no right of 
occupancy in that land (Gharib Mandal v. Bhitban Mohan Sen, 2 W. R., 
Act X, 85). Possession obtained and continued by fraud can give no 
right of occupancy (Bhubanjai Acharji v. Ram Narain Chaudhri, 9 W. 
R., 449). Mere possession of a permissive chjiracter without any right 
cannot confer a right of occupancy (Mohxr Ali Khan v. Ram Rattan 
Sen, 21 W. R., 400 ; Adaito Charan De v. Peter Das, 17 W. R., 383). 
Mere possession as a servant for 12 years does not give rise to right of 
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occupancy (Umamayi Barmanya v*". Boko Behra, i ^ W. R., 333 )‘ A 
person occupying land as an assignee of the zamindar and cultivating 
because of the opportunity thus afforded cannot claim .the benefit of 
sec. 6 of Act X of 1859 [Uma Nath Tewari v. Kundan Teivari, 19 W. 
R., 177). Rights of occupancy could not be acquired by a middleman 
(fiopi Mohan Rai v. Sib Chandra Sen, i W. R., 68) ; or by a tikhadar, 
{Rant Saran Sahu v. Veryag Mahton, 25 W. R., 554) ; or by a tenant 
holding under a zar-i-peshgi constituting a security for money advanced 
{Bengal Indigo Co. v. Raghuhar Das, 24 Calc., 272 ; L. R., 23 1 . A., 158 
I C. W. N., 83). Rights of occupancy could not be .acquired in land oc¬ 
cupied exclusively by buildings {Sarnomayi v. Blumhardl, 9 W. R., 552 ; 
Mohar AH Khan v. Ram Ratan Sen, 21 W. R., 400), or in land the main 
object of the occupation of which was the dwelling-house, and when the 
cultivation of the soil, if any, was entirely subordinate thereto {Kali 
Krishna Biswas v.Janki, 8 W. R., 250 ; Ram Dhan Khan v. Hara Dhan 
Paramanik, 12 W. R., 404 : 9 B. L. R., 107 note). No right of occu¬ 
pancy could be acquired in a tank used only for the preservation and 
rearing pf fish and not forming a part of any grant of land or an appur¬ 
tenance to any land {Shibu Jelya v. Gopal Chandra Chaudhri, 19 W. R., 
200) ; and a grant of a right of fishery in such a tank gives no interest 
\'a.\}m%vkt-%d\\(Mahanand Chakravartti Mangala Kcotani, 31 Calc., 
937 : 8 C. W. N., 804^ ; or in a tank with only so much land as is neces¬ 
sary for its banks {Nidki Krishna Basil v. Ram Das Sen, 20 W. R., 341 ; 
or in a jalkar ( Uma Kanth Sarkar v. Gopal Singh, 2 W. R., Act X, 19 ; 
Sham Narain Chaudhri v. Court of IVards, 23 W. R., 432 ; Jagga- 
bandhu Saha v. Promotho Nath Rai, 4 Calc., 767 ; Bollai Sati v. 
...dytraw W/f, 4 Calc., 961) ; or by an indigo concern or firm, having no 
corporate existence V. A'rtrVrir/r Rai, 25 W. R., 117); 

or by a firm of capitalists {Rai Kamal Dasi v. Laidley, 4 Calc , 957). 
In computing the period of twelve years necessary for the acquisition 
of occupancy rights, raiyats are not entitled to add the period of their 
predecessors’ possession to their own, except when they have inherited 
the lands from their predecessors or the jotes are transferable ( Watson 
s. Sarat Sundari Debi,T 'N. R., 395/ Dinobandhu De v. Ram Dhan 
Rai,()Vl.R.,'i2Z; Durga Sundari w. Brindabun Chandra Sarkar, ii 
W. R., 162 ; Narendra Narain Rai v. Ishan'.Chandra Sen, 22 W. R., 22 : 
13 B. L. R., 274; Khirod Chandra Rai v. Gordon, 23 W. R., 237:' 
Lai Bahadur Singh v. Solano, 10 Calc., 45 : i2 C. L. R. 559); not even 
with the consent of the zamindar (Para Prasad Rai v. Surjo Kanth 
Acharji, 15 W. R., 1527 Haidar Baksh v. Bhubendra Deb Kunwar, 17 
W. R., 179/ but see contra on this point, Haro Chandra Guha v. Dunne, 
5 W. R., Act X, 55). Rights of occupancy could not be acquired in 
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lands sub-let for a term, or year by year by raiyats having occupancy 
{Gilmore v. Sarbessari W. R., Sp. No., 1864, Act X, 72; 

Jamaitunnissd Bibi v. Nur Mahomed, ibid, 77 ; Ketal Gain v. Nadir 
Misiri, 6 \V. R., 168 ; AbJuI Jabar v. Kali Charan Dalta, 7 W. R., 81 ; 
Kali Kishor Chaturji v. Ram Chandra Shah, 9 VV. R., 344 ; Haran 
Chandra Pal v. Mnkta Sundari, 10 W. R., 113 : l B. L. R., A. C., 81 ; 
Ram Dhan Khan v. Haradhan Paramanik, 12 W. R., 404 : 9 B. L. R., 
107 note ; Nil Kamal Sen v. Danesh, 15 W. R., 469 ; Ishan Chandra 
Ghosh V. Harish Chandra Baniirji, 18 W. R., 19 ; Annapurna Dasi v. 
Radha Mohan Patro, 19 W. R., 95). Rights of occupancy could not be 
gained in khamar, nij-jote or sir land, if let on a lease for a term or year 
by year (Gaur Hari Singh v. Bihari Raul, 12 W. R., 278 : 3 B. L. R, 
App., 138 ; Bhagwan Bhagat v. Jogmoluin Rai, 20 W. R., 308 : Ashraf 
V. Ram Kiskor Ghosh, 23 W. R., 288). .See sec. 116. In Haro Govindo 
Raha v. Ram Ratno Dc, (4 Calc., 67), it was doubted whether rights of 
occupancy could accrue in land held under a service tenure, but in Ram 
Kumar Bhurttacharji w. Ram Niwaz Rajguru, (‘i\ 1021), it has 

been decided that such rights can be acquired in chaukidari ckakran 
lands. But not by the under-tenants of such lands {Mritanjai v. Kena- 
lullah, n C. W. N., 46). 

Acquisition of occupancy-rights by custom.—According 
to Peacock, C. J., in Thakurani Dasi v. Bisheshar Mukhurji, (B. L. R., 
F. B., 326: 3 W. R., Act X, 29), Act X “did not take away the right of 
any raiyat, who had a right by grant, contr.act, prescription or other valid 
title to hold at a fixed rate of rent.” In Hills v. IshuHir Ghosh (W. R., 
Sp. No. F. B., 148), it was also said by the same learned Judge that “ if 
there are any ancient or hereditary rights to which a raiyat is entitled, 
he is not precluded by Act X of 1859 from claiming and proving such 
rights in due course of law.” See also Lilammd Singh v. Nirpat Mathun 
(17 W. R., 306.) All customs, usages and customary rights are now 
saved by the provisions of sec. 183, from illustration 2 to which section 
it is evident that there m.ay be a valid custom or usage of the acquisition 
of rights of occupancy by under-r.iiyats. This is further apparent from 
sec. 113, as amended by the Bengal Tenancy (Amendment) Act, III, 
B. C., of 1898, in which reference is made to the holding of an under- 
raiyat having occupancy rights. 

An ocoupancy-right acquired under former law continues 
under present law.—In a case under the present Act, in which cer¬ 
tain land had been used as an orchard, and had been held by he 
plaintiflT for about fifty years, it was<argued that the land, being horticul¬ 
tural land, a right of occupancy could not be acquired in it under the 
present Act. But it was held that a right of occupancy had been 
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acquired in the land under the former law, and that, whether or not the 
present Act applies to horticultural land, when a right of occupancy had 
been acquired under the old law, it was not forfeited by the repeal of that 
Act, there being nothing in the new enactment to deprive any person of a 
statutory right which had been acquired {/fart Rum v. Narsinfift ImI, 
21 Calc., 129). See also Hassan AH v. Govind Lai Rasak, (9 C. VV. N., 
141). There is nothing in the Bengal Tenancy Act to take away a right 
of occupancy acquired under leases granted at a time when Act VIII, 
B. C., of 1869 was in force, {Baidya Nath Mattdol v. Sadhuram Misri, 

8C. W. N., 751.) 

. Under sec. 178 (i) fb) nothing in any contract between a landlord 
^nd a tenant made before or after the passing of this Act shall take away 
an occupancy right in existence at the date of the contract. 

20 . (1) Every person who, for a period of twelve 

, „ .. , . , veal's, whether wholly or partly 

raiyat.” before or after the commencement 

of this Act, has continuously held as a raiyat land 
situate in any village, whether under a lease or other¬ 
wise, shall be deemed to have become, on the expira¬ 
tion of that period, a settled raiyat of that village. 

(2) A person shall be deemed, for the purpose.s of 
this section, to have continuously held land in a 
village notwithstanding that the particular land held 
by him has been different at different times. 

(3) A person shall be deemed, for the purposes 
of this section, to have held as a raiyat any land held 
as a raiyat by a person whose heir he is. 

(4) Land held by two or more co-sharers as a 
raiyati holding shall be deemed, for the purposes of 
this section, to have been held as a raiyat by e§ch 
such co-sharer. 

(5) A person shall continue to be a settled raiyat 
of a village as long as he holds any land as a raiyat 
in that village and for one year thereafter. 
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(6) If a raiyat recovers possession of land under 
section 87, he shall be deemed to have continued to 
be a settled raiyat notwithstanding his having been 
out of possession more than a year. 

(7) If, in any proceeding under this Act, it is 
proved or admitted that a person holds any land as a 

‘raiyat, it shall, as between him and the landlord under 
whom he holds the land, be presumed, for the purposes 
of this section,*until the contrary is proved or admit¬ 
ted, that he has for twelve years, continuously held 
that land or some part it as a raiyat. 

Extended to Orissa (Not., September loth, 1891). 

Sub-eections ( 1 ) and ( 2 ). Settled raiyata—These sub-sections, 
which are the result of an attempt to rehabilitate the “khudkaskl' or 
‘resident raiyat” of the old regulations, made a great change in the rent 
law. Under Act X of 1859 and Act VIII, B. C., of 1869, it was neces¬ 
sary for the acquisition of a right of occupancy in land that a raiyat 
should have held the same land for twelve years, and if he took up fresh 
land in the village, he had no right of occupancy in it until the lapse of 
a period of twelve years (A war Ckanti iMhitia v. Bakski Paikar, 22 W. 
K., 328). Now, a raiyat is a settled raiyat of the village and has (sec. 21) 
an occupancy-right in all land in the village in which he, or the person 
whose heir he is, has held any land for twelve years. When the hold¬ 
ings of the defendants consisted of land held by them partly for more 
than twelve years, and partly for less than twelve years, and the two 
classes of land were undistinguishable ; keid, that the defendants iVere 
settled raiyats, and had under s. 21 occupancy rights in all the lands 
held by them (Sara/ Chandra Hat v. Asiwan, 31 Calc., 725 : 8 C. W. N., 
601). But this rule does not a'^ply to ckur or dtarak land or to land held 
under the custom of utbandi, which must still beheld for twelve years 
before a right of occupancy accrues (sec. 180.) 

The provisions of sub-section (i) were introduced to prevent land¬ 
lords barring the acquisition by their raiyats of rights of occupancy by 
shiftidg them, or changing the lands of their holdings before the expiry 
of twelve years. It was at one time proposed to insert the word “estate” 
in this section in place of the word “village” ; but it was ultimately de¬ 
termined not to do do so. Landlords can, therefore, still prevent their 
raiyats acquiring occupancy rights by shifting them from one village to 
another within their estates before the completion of the statutory period. 

7 
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There is one point which the provisions of sub-section (2) leave some¬ 
what uncertain, w>., whether a raiyat can become a “settled raiyat” by 
holding during twelve years different plots of land in the same village 
under 'different landlords, or whether he must hold his land under one 
and the same landlord. See Kuldip Singh v. Chaitir Singh Rui, (3 C- L. 
J., 285 : 2 C. W. N., cccii). 

Distinction between occupancy raiyats and settled 
raiyats. - The term “occupancy-raiyats” used in the Act does not cover, 
“settled raiyats.” “An occupancy right may be acquired by a new-comer 
by purchase," (*. e., provided it be transferable by custom), “while the 
status of settled raiyat, is acquired by cultivating any, land in the village 
as a raiyat for twelve years, or by inheritance from a raiyat who has 
done so.” (Statement of Objects and Reasons of Bill, No. Ill of 1897, 
to amend the Bengal Tenancy Act, para 24 and Kuldip Singh v. 
Chaiur Singh Rai, 2 C. W. N., cccii : 3 C L. J., 285). The status of a 
settled raiyat as defined in sec. 20 cannot be transferred and consequent¬ 
ly though every settled raiyat has a right of occupancy, every occupancy- 
raiyat is not necessarily a settled raiyat (Kuldip Singh v. Chatur Singh 
Rai, 2 C. W. N., cccii : 3 C. L. J. 285). 

The Board of Revenue have issued the following instructions to 
settlement officers on this point. 

“A raiyat who has held any laud in a village for 12 years hy himself or 
partly through the person from whom he has inherited, is a settled raiyat 
of that village. He has the occupaney-right not only in that land but also 
in all other land in that village forming part of his holding or which 
he may at any time add to his holding. His status as a settled-raiyat 
passes to his heir, but. it cannot be sold. Thus, all ixicupancy-raiyals 
who have acquired the occupancy-right through the occupation of land for 12 
years, or by inheritance from one who held for that periotl, should be y;- 
cordod as settled raiyats. The only remaining class of occupancy-raiyats arc 
those who have purchased the occupancy-right, but have not held the land 
to which it is attached for 12 years, or who have inherited from such purobiks- 
ers, the term of 12 years from the purchase "being still unexpired. Tbeso 
alone should be recorded as occupancy-raiyats” (Board’s bettlemenl 
Manual Part II, Chap. Ill, p. 346 p. 98). 

Sub-section ( 3 ).—The provisions of this sub-section are similar to 
those of sec. 6 of Act X of 1859 and of Act Vlll, B. C., of 1869, accord¬ 
ing to which “the holding of the father or other person from whom a 
raiyat ioherits shall be deemed to be the holding of the raiyat within 
the meaning of this section.” Under the former law, a raiyat was alwavs 
entitled to add the occupation of his father or other person from whom 
be had inherited his land to bis own in computing the period necessary 
for his acquisition of an occupancy-right, but not that of a person 
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from whom he might have purchased the land, unless the holding was 
of a transferable nature. See notes to sec. 19 ante, pp. 92-94. Occupancy- 
rights are now expressly made heritable by sec. 26. As to the liability 
of occupancy raiyats for rent which accrued in the lifetime of their pre¬ 
decessors, see the notes to that sec; ion. An heir of an occupancy raiyat 
can claim recognition by the landlord on the death of his ancestor who 
was the recorded tenant {Ananda Kumar Naskar v. liari Dus Haidar, 
27 Calc., 545 ; 4 C. W. N., 608'. 

Sub-section ( 4 ).—The sub-section follows the rule laid down by 
the High Court in/'br-to V. Ham I.ul Diswas (22 VV. R., 51), setting 
aside Mahomed Chnman v. Ham Prasad Rhagat (8 U. L. R., 338 ; 22 W. 
R., 52 note). 

When some lands were held by several occupancy raiyats jointly and 
some of them relinquished in favour of the landlord ; held, that the 
relinquiihinent did not operate by way of enlarging the rights of the 
raiyats who remained on the land by giving them an interest over the 
whole holding {Piari Mohan Mandal v. Kadhika Mohan Hazra, 5 C. L. 
J., 9 ) 

Sub-section ( 5 ).—Under this sub-section a raiyat may apparently 
abandon his holding and leave the village and may still retain his rights 
as a settled raiyat, provided he returns within one year’s time and takes 
another holding in the same village, it may be under a different landlord. 

Sub-section ( 0 ).—The sub-section follows the rule laid down by 
the High Court in Mahomed Ghazi Chaudhri v. Nur Mahomed {24 W. 
R-t 324), in which a zamindar sued a raiyat for ejectment and the raiyat 
pleaded continuous occupancy for twelve years, and it was found he had 
been ejected during that period, but had got b.ack into possession. It 
was held that if the eviction were wrongful, it would not be such an 
interruption as would prevent the raiyat from acquiring a right of occu¬ 
pancy, but it was for the r.xiy.at to show that the eviction was wrongful. 
See also Lutifunnissa v. Putin Rihari Sen, (W. R., Sp. No., F. H. 91) 
and Radha Govind Koer v. Rakhal Das .}fukhurji, (12 Calc., 82). 

Sub-section (7). Onus of proof. —This sub-section made a gre.it 
change as to the onus of proof in rent cases. It was introduced in the 
interests of the raiyats, who h.id always experienced difficulty in producing 
legal proof of their acquisition of occupancy rights. Now, the onus is on 
the landlord to disprove the assertion on the part of their raiyats of their 
having held land continuously for twelve years. This presumption can 
only arise in the case of a raiyat who h.i$ other occupancy holdings in the 
same village when those other occupancy holdings are held under the 
same landlord (Kuldip Singh v. Chalur Singh Rat, 3 C. L. J., 285 : 
2 C. W. N., cccii). And this presumption does not apply to the occupants 
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of churox dearah land, who, if they allege that they have been for twelve 
continuous years in possession, raust prove that allegation {Beni Prasad 
Koeri v. Ckaturi Tewan\ 33 Calc., 444 ; 4 C. L. J., 63). 

In a suit brought by a purchaser of an estate at a sale for arrears of 
Government revenue, it is for the defendant who claims to be a raiyat 
with a right of occupancy to start a prima facie case by showing that he 
held the lands as a raiyat within the meaning of the proviso to sec. 37, 
Act XI of 1859 {Antbica Charan Chakravartii v. Daya Gazi, 3 C. L. J., 
Sin ; 10 C. W. N., 497). 

21 . (1) Every person who is a settled raiyat of a 

village within the meaning of the last 

Settledraiyata „ ^ . . , n 1 • 1,4 c 

to have oocu- loregoing Section shall have a rignt or 

panoy rights. occupancy in all land tor the time being 
held by him as a raiyat in that village. 

(2) Every person who, being a settled raiyat of a 
village within the meaning of the last foregoing sec¬ 
tion, held land as a raiyat in that village at any time 
between the second day of March, 1883, and the com¬ 
mencement of this Act, shall be deemed to have ac¬ 
quired a right of occupancy in that land under the law 
then in force ; but nothing in this sub-section shall 
afiect any decree or ord^r passed by a Court before 
the commencement of this Act. 

Extended to Orissa (Not., Sept. loth, 1891'. 

Restrictions on the acquisition of occupancy-rights.— 
Notwithstanding the provisions of this section, occupancy-rights cannot 
be acquired in proprietors’ private lands, knbwn in Bengal as kharnar, 
mj or nij-Jote and in Behar as zirat, sir or kamat, if let under a lease 
for a term of years or under a lease from year to year (sec. 116). As 
already pointed out settled raiyats do not acquire occupancy-rights in 
chur, dearah or utbandi lands, until they have held the same land for 
twelve continuous years (sec. 180). Occupancy-rights cannot be acquired 
m ghatwali \a.nds {Upendra Nath Hazra v. Ram Nath Chaudhri, 33 
Calc, 630 : Mohesh Manjhi v. Pran Krishna Mandol, 1 C. L. J , 138). 

When a lessee of lands in the occupation of raiyats who had jotc 
rights obtained khas possession with the consent of the raiyats for the 
purpose of indigo cultivation j heUl^ that the lessee being merely a land- 
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lord in occupation did not acquire occupancy-rights in the land, and the 
lessor became entitled to khas possession on the expiry of the lease 
(^Ram Lochan Koeri v. CollingridRe, ii C. W. N., 397). 

If a tenant is an occupancy or settled raiyat of some lands in a village 
he is entitled to right of occupancy in respect of other lands held by him 
in the same village if he holds them as a raiyat and not in any other 
capacity. {Bujrangi Raut v. M. H. Mackensie^ 7 C. L. J., 475). 

Accreted lands.— A raiyat who has a right of occupancy has the 
same right in land accreted to his joie as he has in his jote {Gaur Hari 
Kaibartto v. Rhola Kaibartto, 21 Calc., 333) ; but not if he is a yearly 
raiyat of chur or dearah land {Beni Prasad Koeri v. Chaturi Tewari, 
33 Calc., 444). 

Urban and suburban lands.— The use of the word “village” in 
this section shows that no right of occupancy can be acquired under the 
Act in towns and suburban lands, and it has been held that “ there is no 
authority for the proposition that there may be rights of occupancy in 
suburban lands let for purposes of building, though these rights may not 
be cognizable under a law intended only for agricultural landlords and 
tenants” {Rakhaldas Addi v. Dinomayi Debi, 16 Calc., 652.) The 
original Act did not expressly exclude from its operation urban areas except 
the town of Calcutta (Hassan AH v. Govinda Ijxl Basok, 9 C. W. N., 
141.) But see the addition to s. i (3), made by s. 3, .'Vet 1 , B. C., of 1907, 
p. 2. and .\ct 1 , E. B. C., of 1908. 

Sub-ssetion ( 2 ).—The 2nd March, 1883, is the date on which leave 
was obtained to introduce into the Council the Bill to amend the Tenancy 
Act. Tl e object of this sub-section was to prevent raiyats being induced 
to contract themselves out of their rights during the passing of the Bill 
through the Council. This object is given further edect to in sec. 178. 
The provisions of sub-section (2) of section 21 are expressly retrospective 
and apply to suits pending at the commencement of the Act {Jogeshar 
Das V. Aisani Koibartto, 14 Calc., S53 ; Tapsi Singh v. Ram Saran Koeri 
IS Calc., 376). 

Veto on contracts barring acquisition of oocupanoy-rights. 
—Under sec. 178 (i) (a) nothing in any contract between a landlord and 
tenant made before or after the passing of this Act shall bar in perpetuity 
the acquisition of an occupancy-right in land. Under sub-sec. (2) no¬ 
thing in any contract made between a landlord and a tenant since the 15th 
July, 1880, (the date of the publication of the Kent Commission’s Report) 
and before the passing of this Act shall prevent a raiyat from acquiring 
in accordance with this Act, an occupancy-right in land ; and under sub¬ 
sec. («) nothing in any contract between a landlord and a tenant after 
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the passing of this Act shall prevent a raiyat from acquiring in accord¬ 
ance with this Act an occupancy right in land. 

22 . (1) When the im- EASTERN BENGAL & ASSAM. 

Effect of acqui- mediate land- “ 22 . ( 1 ) When the im- 

sition of ^cu- Qf QQ. mediate landlord of an oe- 

pancy-nght by 

landlord. cupancy-hol- cupancy-holding is a pro- 

ding is a proprietor or per- prietor or permanent te- 
inanent tenure-holder, and nure-holder, and the en- 
the entire interests of the tire interests of the land- 


landlord and the raiyat in 
the holding become united 
in the same person by 
transfer, succession or 
otherwise, such person 
shall have no right to hold 
the land as a tenant, but 
shall hold it as a proprie¬ 
tor or permanent tenure- 
holder (as the case may 
be ;) but nothing in this 
sub-section .shall prejudi¬ 
cially affect the rights of 
any third person. 

(2) If the occupancy- 
risfht in land is transferred 
to a person jointly interes¬ 
ted in the land as proprie¬ 
tor or permanent tenure- 
holder, he shall be entitled 
to hold the land subject to 
the payment to his co-pro¬ 
prietors or joint pebma- 
nent tenure-holders of the 


lord and the raiyat in the 
holding become united in 
the same person, such per¬ 
son shall have no right to 
hold the land as a raiyat, 
but shall hold it as a pro¬ 
prietor or permanent te¬ 
nure-holder (as the case 
may be ;) but nothing in 
this sub-section shall pre¬ 
judicially affect the rights 
of any third person.” 

“(2) If the occupancy- 
right in land is transferred 
to a person jointly inter¬ 
ested in the land as pro¬ 
prietor or permanent te¬ 
nure-holder such person 
shall have no right to hold 
the land as a raiyat, but 
shall hold it as a proprie¬ 
tor or permanent tenure- 
holder as the case may be, 
and shall pay to his co- 
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shares of the rent which 
may be from time to time 
payable to tWem ; and if 
such transferee sub-lets 
the land to a third person, 
such third person shall be 
jdeemed to be a tenure- 
jholder or a raiyat, as the 
case may be, in respect of 
the land. 

Illmlralion. — A , a oo-sharer land¬ 
lord, purchases the cKjcupanoy holdinj; 
of a raiyat A'. A is entitle<l himself 
to hold the land on payment to his co¬ 
sharers of the shares of the rent pay¬ 
able to them in respect of the holding. 
A suit-lets tlie land to Y. who takes it 
for the purpose of establishing tenants 
on it ; y Itecomes a tenure-holder in 
respect of the laiul. Or A sub-lets it 
to Z, who takes it for the purpose of 
cultivating it himself ; Z Itccomos a 
raiyat in respect of the land. 

(3) A person holding 
land as an ijaradar or far¬ 
mer of rents shall not, 
while so holding, acquire 
(by purchase, or other¬ 
wise,] a right of occupancy 
in any land comprised in 
his ijara or farm. 

Explanation. —A per¬ 
son having a right of occu¬ 
pancy in land does not 
lose it by subsequently 
becoming jointly interest- 


sharers a fair and equit¬ 
able sum for the use and 
occupation of the same.” 

“(3) In determining 
from time to time what is 
a fair and equitable sum 
under sub-section (2) re¬ 
gard shall be had to the 
rent payable by the occu¬ 
pancy raiyat at the time 
of the transfer and to the 
principles of this Act re¬ 
gulating the enhancement 
or reduction of the rents 
of occupancy raiyats.” 

“(4) A person holding 
land as an ijardar or far¬ 
mer of rents shall not, 
while so holding, acquire 
by purchase or otherwise, 
a right of occupancy in 
any land comprised in his 
ijara or farm.” 

The intention of this section is 
to c.in-y out the policy of the framers 
of Act Vm of 1885 and to prevent 
or discour.age the acquisition of 
occupancy rights by landlords. 

.Sub-section 2) in the Bengal Act 
does not clearly extinguish the 
tenancy or holding and leaves the 
status and position of the purchasing 
co-sharer landlord uncertain. The 
amendment while providing that in 
respect of his exclusive possession. 
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ed in the land as proprie¬ 
tor or permanent tenure- 
holder, or by subsequently 
holding the land in ijara 
or farm. 


the purchasing landlord shall pay to 
his co-sharers, the sum which would 
have been payable from time to 
time by the occupancy raiyat, is in¬ 
tended to make it clear, that his 
possession shall be the exclusive 
possession of a co-sharer proprietor 
or tenure-holder as the case may be. 

As a tenure-holder is a tenant 
the word raiyat has been substituted 
for the word tenant in both the sub¬ 
sections (i) and (2). 

In the Bengal Act the v/ord rent 
is used for the sum payable by the 
purchasing co-sharer to the other 
co-sharers and might lead to an 
ambiguity as to the status of the 
former: the present section is so 
framed as to obviate that difficulty. 


Extended to Orissa, (Not, Sep. loth, i8gi]. 

The words in heavy brackets in this section were added by s. 10, Act 
I, B. C., 1907. The section as altered for Eastern Bengal will be found 
in the opposite column. 

Sub-section ( 1 ).—The rule laid down in this section is analogous 
to the provisions of section III, cl. (d), of Act IV of 1882, under which a 
lease of immoveable property determines in case the interests of the 
lessee and the lessor in the whole of the property become vested at the 
same time in one person in the same right. It is in accordance with the 
rulings of the High Court in the cases of Mitmjit Sin^h v. Fitzpatrick, 
II W. R., 206 ; Reed v. Srikrishna Sin^k, 15 W. R., 430 ; Rul Chand 
Jha V. Lathu Mudi, 23 W. R., 387 ; Lai Bahadur Singh v. Solano, 
10 Calc., 45: 12 C. L. R., S 59 ; icaA Rcdiha Govind Koerv. Rakhal 
Das Mukhurji, 12 Calc., 82. But see contra, Umesh Chandra v. Raj 
Narain, 10 W. R., 15 ; Rushton v. Atkinson, r i W. R., 485 and Savi v. 
Panchanan, 25 W. R., 503. In Lai Bahadur Singh v. Solano, it was 
said that a right of occupancy must be acquired against somebody, 
and if a raiyat is in possession of the land in a double capacity, both as a 
raiyat and as a malik, it is almost impossible to conceive how he<can 
under these circumstances acquire a right of occupancy against himself. 
In Radha Govind Koer v. Rakhal Das Mukhurji, (12 Calc., 82), it was 
decided that even if the proprietor purchased an occupancy raiyat’s land 
benami in the name of a third person, the right was gone ; and in Piari 
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Mohan Mukhurji v. Badal Chandra Bagdi, (28 Calc., 205 :5 c. W. N., 
310), it was held that an under-raiyat’s lease which was without the land¬ 
lord’s consent and unregistered was invalid, and a landlord purchasing 
the holding of the raiyat in execution of a decree for arrears of rent was 
entitled to eject the under-raiyat, who was not protected by this clause. 
But the contrary was laid down in Amirulla v. Nazir Mahomed, (31 
Calc., 932). This judgment was subsequently withdrawn, as it was 
discovered that no notice had been served on the heirs of the deceased 
respondent. But the principles of the judgment were affirmed in 
Amirulla V. Nazir Mahomed, (3C. L. J., 155: 34 Calc., 104). It was, 
however, distinguished from in Badan Chandra Das v. Rajeswari Debya, 
(2 C. L. J., 570); in which case the plaintiff, a jotedar under Government, 
let out a portion of his jote to a raiyat as chukanidar, who again sublet 
a portion of his holding to the defendant, without the consent of the 
plaintiff, and otherwise than by a registered instrument. Subsequently, 
the raiyat having surrendered a portion of his holding, which, he had 
sublet to the defendant, plaintiff brought this suit for recovery of posses¬ 
sion ; held, sec., 22 did not apply, and the landlord was entitled to khas 
possession and no notice to quit was necessary. 

There is _nq merger in the c ise of Apatni interest coming into the 
same hands as the ioterest (Jibanti Nath Khan v. (jokul 

ChanSra Chaudhuri, 760’. The contrary was held in the case 

of ainterest created after the passing of the Transfer of Property 
Act {Promotho Nath Mitt/a v. Kali Chaudhuri, 28 Calc., 744 ; sec, too, 
Prasanna Nath Rai v.Jagat Chandra, 3 C. L. R., 159). When 
and interests become vested at one time in the same persons, 

then, whether the mukarari lease was a lease for agricultural purposes 
or not, the mukarari interest merges in the superior tenure {Surja 
Narain Mandal v. Nanda Lai Sinha, 33 Calc., 1212). 

The rights of third persons referred to in this sub-section and in sub¬ 
section {2) must be valid rights (Piari mohan Mukhurji v. Badal 
Chandra Bagdi, 28 Calc., 295 : 5 C. W. N., 3t2), and cannot therefore , 
save the rights of % mortgagee from the raiyat who has died without 
heirs; “otherwise” means, in a similar viAy {Mukfa Keshi Dasi v. 
Eulin Behari Singh 13 C. W. N., 12). 

Sub-seotion ( 2 ).—-In Gur Baksh Rai v. Jeolal Rai, (16 Calc., 127), 
in which a tenant had commenced to occupy his holding in 1871 and had 
purchased a fractional share of the proprietary interest in 1878, it was 
held on his suing for possession after being dispossessed in May, 1886, 
that there was nothing in Act VIII, B. C., of 1869 to prevent his acquir¬ 
ing such right, if after his purchase he continued to hold the land as a 
raiyat, and the relation of landlord and tenant existed between himself and 
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his co-sharer proprietor, and if the period for which he so held extended 
for twelve years from the commencement of his holdinff. In SilanatA 
Panda v. Palaram Tripali, (21 Calc, 869), the plaintiff sued fora share 
of the rent of a jote, alleging that it had been purchased by the defend¬ 
ants, who were his co-sharers in the landlord’s interest. It was held that 
the plaintiff was entitled to a decree and it was said that, though the 
section provides that on the transfer of an o'cupancy right in land to a 
person jointly interested in the land as proprietor or permanent tenure- 
holder, the occupancy right shall cease to exist, “ it does not follow that 
the tenancy will be al together extinguished. The third person mention¬ 
ed in the clause must be held to include every person interested 
other than the transferor and transferee. So that the acquisition of an 
occupancy right by a proprietor would not affect the right of a co-sharer 
landlord to receive his share of the rent of the tenancy.” In another 
CASC, Jawadul Hak v. Pam Das Saha, (24 Calc., 143 : i C. W. N., 166), 
the plaintiff, who was a co-sharer in a taluk, sued for khas possession to 
the extent of his share in a jote, in which the defendant had put up to 
sale and purchased the occupancy right of a tenant, the defendant being 
the plaintiff’s co-sharer in the taluk in which the /o/<? was situated. The 
Munshiff before whom the suit first came dismissed the suit, holding that 
the defendant who had purchased the jote, was entitled to hold it as a 
tenant, and that the plaintiff was accordingly not entitled to khas posses¬ 
sion of bis share. His decision was reverse 1 by the Subordinate Judge, 
who held that the principal defendant had purchased nothing, the effect 
of his purcfiase being to extinguish the entire tenancy. On appeal to the 
High Court the Subirdinate Judge’s decision was reversed by Beverly, 
J., and on appeal under the Letters Patent to a Bench of five Judges the 
decision of Beverley J., was affirmed. In thejudgment of the Bench it was 
said:—“Sub-section (2) of section 22 of the Tenancy Act provides that 
if an occupancy-right is transferred to a person jointly interested in 
the land as a proprietor, the occupancy-right shall cease to exist. It is 
not said, and the sub-section cannot be understood to mean, that the 
holding shall cease to exist, but that the occupancy-right which is an 
incident to the holding shall cease to exist, iind there is nothing in the 
sub-section inconsistent with the continu.ance of the holding, divested of 
this right of occupancy which attached to it. The saving clause in the 
sub-section ‘ that nothing in it shall prejudicially affect the rights of any 
third person,’ indicates also that the holding would for some purposes at 
all events, continue to exist.” 

The ruling in the case of Jawadul Hak v. Ram das Saha, (24 Calc., 
143 J was followed in Af/a/rtn v. Minnat Alt, (24 Calc., 521 J. But in 
Ram Saran Poddar v. Mahomed iMtif ("3 C. W. N., 62 ) it was held that. 
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when a landlord had brought an occupancy holding to sale, had pur¬ 
chased it himself, and settled it with a new raiyat, he could ndt sell the 
same occupancy holding again in execution of a decree for arrears of 
rent of past years. It was said that there was no subsisting right in the 
old raiyat, which could be sold, and the plaintiff, who purchased at the 
second sale, had acquired nothing. 

In Girt's/i Chandra Ckaudhri v. Keilar Chandra Rai, (zy Calc., 
473 ; 4 C. VV. N., 569^, the case of Jawadul Hak v. Ram Das Saha was 
again distinguished from. In this case the plaintiffs and the defendants 
were the joint owners of a taluk, appertaining to which there was a non- 
transferable occupancy holding. The defendants brought to sale and 
purchased that holding in execution of a money decree and took posses¬ 
sion of the Land. The plaintiffs sued to obtain joint possession with the 
defendants of the land. They were successful in the lower Courts. In 
second appeal it was argued on the authority Jawadul Hak v. Ram 
Das Saha that the occupancy-right was severable from the tenancy 
right, and that although the occupancy-right could not be sold, the sale 
and purchase of the tenancy right were good, and that the plaintiff had 
consequently no right to interfere with the possession of the purchasing 
defendants. But the appeal was disallowed. “ .Section 27,” it was said, 
“ does not make a non-transfer.able occupancy holding transferable, when 
the purchaser happens to be one of the proprietors. Th.at section, re.ad 
in connection with the other sections of the Act, must be taken to refer 
to occupancy holdings which .arc of a transferable character, and the 
section enacts that when such a holding is transferred to one of the 
co-proprietors the occupancy-right in the land so transferred shall cease 
to exist. The decision to which we have been referred merely held that 
although by the operation of that section the occupancy-right ceased 
to exist, there might be a good transfer of the holding. Although under 
the provisions of sec. 22, an occupancy-right m.ay be severable, it is 
only severable in c.ases to which that section applies, and cannot be m.ade 
severable in all cases. Apart from any speei.al provision of law such as is 
contained in section 22, .and is applicable only to the cases referred to in 
that section, it does not seem possible on any principle to hold that in the 
case of a non-transferable occupancy holding, the holding can be sold 
without the right of occupancy, so as to give the transferee a right to re¬ 
tain possession of it.” Sec also Dilbar Sardar v. Husain AH, (26 Calc., 
553), and Ramrup Makto v. Manners, (4 C. L. J., 209). The correctness 
of the decision in Jawadul HaHs case was subsequently affirmed by a 

Full Bench in Ram Mohan Pal v. Kachu, (32 Calc., 386 ; i C. L. I., i ; 9 
C. W. N., 249). 

Sab-section ( 3 ).—Sub-section (3) and the explanation to the sec¬ 
tion follow the rulings of the High Court in the following cases : {Gilmore 
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V. Sriu^ Bhumik, W. R., Sp. No., 1864, Act X, 77 ; fVatson Co. v. 
Jogetid^ Narain Rai.^ i \V. R., 76 ; Moluttdo Lul Dhobi v. Crowdy, 1 7 

W. R., 274 ; 8 B. L. R., App., 95 ; Umanath Tewari v. Kundan Tewari, 
19 W. R., 177 ; Savi v. Panchanan Rat, 25 W. R., 503 ; Saratt Suhu 
V. Veryag Mahton, 25 W, R., 554; Jardine Skinner &• Co. v. i'am/ 
Sundari Debi, 3 C. L. R., 140 ; L. R., 5 I. A., 164 : Rai Kamal Dad v. 
LaidUy, 4 Calc., 957). 


In a case decided under the Tenancy Act, [Maseyk v. Hhagabatt Bur. 
mania, 18 Calc., 121), the question was whether certain persons who 
had occupied land as raiyats were debarred from acquiring occupancy- 
rights in it owing to their being jointly interested in the land as ijaradars 
or farmers. It was held that they were not. 


Alterations made in this section by Act I, B. 0., of 1907.— 
In the Notes on Clauses of the Bengal Tenancy (Amendment) Bill 1906, 
it was e.vplained that the object of the amendment of section 22 was to 
counteract the ruling of the High Court in fawadul HaPs case and the 
Full Bench ruling in Ram Mohan Pal v. Kachu. “ These decisions " it 
was said, ‘‘ lay down a rule opposed to the policy of the authors of Act 
VIII of 1885, which was to discourage the acquisition of occupancy hold¬ 
ings by landlords.” 

The provisions of sub-section (2) were greatly modified by the Select 
Committee on the Bill who in their report observe that “the amendments 
made by them in the section will give effect to the intention of the framers 
of the Act, by providing that, where a sole landlord acquires an occu¬ 
pancy bolding of bis raiyat, the interests of such landlord and tenant 
•merge into a landlord’s interest ; and that where one of several co-sharer 
landlords or joint tenure-holders acquires an occupancy-right of a tenant 
of all the co-sharers or joint-tenure holders, such landlord cannot thereby 
acquire an occupancy-right, or by sub-letting, bar the acquisition of 
raiyati rights by the sub-lessees. At the same time, under the section 
as modified by us, the landlord will not be prevented from cultivating 
the land himself, though the holding will not become proprietor’s private 
land. We have inserted an illustration to make the meaning of the 
section quite clear. Our attention has been called to a ruling of the High 
Court {Ramrup Mahto v. Manners, 4 C. L. J., 209) to the effect that the 
word ‘acquire,’ in sub-section (3) of section 22, does not include ‘pur¬ 
chase.’ In order to prevent the acquisition of a right of occupancy by an 
ijaradar during the period of his lease through a purchase behind the 
back of the landlord, we have inserted the words ‘ by purchase or other¬ 
wise’ after the word ‘ acquire.’” 
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Incidents of occupancy-right. 

23 . When a raiyat has a right of' occupancy in 
respect of any land, he may use the land 

IncidenU of . , • , i ... 

occupancy-right.^ in any manner which d oes nob rnatei^^al ly 
ritiyat ui respect i mpair the va lj|fi..ojt.tbe. land or ren der it 
of use of land. purposes of th e te nancy : 

but shall not be entitled to cut down trees in contra¬ 
vention of any local custom. 

Extended to Odssa, (Not., Sept, loth, 1891). 

Nothing in a contract made after the passing of this Act shall take 
aviray or limit the right of an occupancy raiyat to use land as provided by 
this section [sec. 178 (3) (b)]. 

Use of land by occupancy raiyats.-In an early case under 
Act X of 1859 it was said that a raiyat with a right of occupancy might 
erect a pukka house on his land and do what he liked with it so long as 
he did not injure it to the zamindar^s detriment (iVvamalullak v. (ioviuil 
/ 7 «//rt, 6 \V. R., Act X, 40). In later cases, however, it was 
held that a zamindtr might object to the erection of brick bouses on land 
let for purposes of cultivation, and might by injunction restrain his 
raiyat from doing anything which would substantially alter the character 
of the tenure {Skih />as lianiiopadhaya v. /iaiiian Has Mukliopaiihaya, 8 
H. L. R., 242; 15 W. K., y(iO \ Jayat C/tandra Km w hhan Chandra 
lianu'ji, 24 W. R., 220 ; I.al Sa/tu v. />co jVarayan Sinyh, 3 Calc., 781 ; 
2 C, L. R., 294). An occupancy raiyat had also no riijht to excavate a 
tank on his land (Tarim Charan liasu v. Deh iVarain, 8 li~T,. R.. App, 
69)ritrcontravcntion of the terms of his lease {Manindra Chandra Sanar 
V. Manirudin Biswas, 11 1 $. I- R., App., 40 ; 20 \V. R., 230), or to^ig 
earth for the put pose of making bricks (Kadvnbini Debt v. tXabin 
Chandra Adukh, 2 \\’. \< y \i7 \ Aiiiind Kumar Hfukhurji v. Bissonath 
Banurji, 17 \V. R., 416). Ifheh.ada mukarari interest in the land, 
he might build a well or do anything else which did not entirely destroy 
the land so as to endanger the zamindads ground rent (Dhipat Sinyh 
V. Halalkhuri Chaudri, VV. R., Sp. No., 1864, 279'. It cannot be laid 
down as a broad proposition of law that the building of an indigo factory 
on land let out for agricultural purpose must generally render it unfit 
for the purpose of the tenancy. It is a question of fact and must depend 
upon the circumstances of each case. Uari Mohan Misscr v. 
Surendra Narain Sinya, 34 1 . .X., 133 : 34 Calc., 718 : it C. \V. N., 794 : 
6 C. L. J., 19. 
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Gut if a landlord stood by and‘allowed his tenant to erect pukka 
^buildings on the liytd, he could not turn him out of possession (Kent 
Mudkab Banurji Jai Krishna Mukhurji, 12 W. R., 495 : 7 E. L. R., 
152 ; Sib Das Bandopadhaya v. Baman Das Mukhopadhaya, 8 B. L. R, 
242 : 15 W. R., 360). Similarly, if he allowed him to excavate a tank 
: without making any attempt to restrain him {Kedar Nath Nat; v. Khcttro 
Pal Sriiiratna, 6 Calc., 34 ; 6 C. L. R , 569), or to build a homestead or 
use part of the land for tanks or gardens (Prasanna Kumar Chatuni v. 
Jagan Nath Basak, to C. L. R., 25), or to excavate earth for brick-mak¬ 
ing {Nickoll V. Tarini Charan Basu, 23 W. R., 298', or to convert his 
l^d into a mango grove (Naina Misra v. Rupikun, 9 Calc., 609 : 12 C. 
L. R., 300), he would not be allowed to eject or interfere with him. 

Now, an occupancy raiyat’s rights in this respect are regulated by 
secs. 76 and 77 of this Act. Under sec. 77 (i; a raiyat at fixed rates 
and an occupancy raiyat have a right to make “ improvements ” in their 
land, and “improvement” is defined in section 76 (1) to mean any vvork 
■ which adds to the value of the holding, which is suitable to the holding 
and which is consistent with the purpose for which it was let, such as 
e.g.f wells, tanks, water-channels [76(2)(a)J, and suitable dwelling-houses, 
for the raiyat and his family with all necessary out-offices, [76 (2) (f)]. 
Under sec. ic8, cl. (p) of the Transfer of Property .Xct, which section 
however has not yet been extended to agricultural leases (s. 117), a lessee 
must not, without the lessor’s consent, erect on the property any perma¬ 
nent structure, except for agricultural purposes. 

Trees. —Under the former law it was decided th.-it, though .1 tenant 
had a right to enjoy all the benefits of the growing timber during his 
occupation, he had no right to cut down the trees and convert the timber 
to his own use {Abdul Rahman v. Dataram Kashi, W. R., Sp. No, 
1864, 367); but he had a right to the possesdon of trees on his land 
{Mahomed Ali v. Bolaki Bhagat, 24 W. R., 330). Now, under the terms 
of this section a raiyat with a right of occupancy may cut down trees 
on this land without his landlord’s consent, unless there be a custom to 
the contrary, of which it is for the landlord to give evidence {Nafar 
Chandra Pal Chaudhri v. Ram Ijil Pal, 22 Calc., 742). As to the 
ownership of the trees themselves, if the tenant has a perpetual lease 
at a fixed rent and the lessor has reserved no reversionary interest 
in the land or the trees growing on it, the lessees are entitled to the 
ownership of the trees {Saroda Sundari Debia v. Gomi, 10 W. R., 419 ; 
Golak RaH’i v. Nabo Sundari Dasi, 21 W. R., 344b See also Harbans 
Lai y. Maharaja of Benares, {21 M\., izb). liut in the case of raiyats 
4wlth only rights of occupancy, according to the decision in Nafar Chan¬ 
dra Pal Chaudhri v. Ram Lai Pal, and the long scries of decisions cited 
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in that case, the trees are the propcrt/ of the proprietor of the land on 
which they grow, though the tenant has a right to enjoy all the benefit 
that the growing timbers may afford him during his occupancy, and 
to cut them down subject to a custom to the contrary. But the proprie¬ 
tor’s rights are subject to modification or complete extinction by contract 
and custom. The case of Nafur Chandra Ghosh v. Nand ImI Gosami, 
(23 Calc., 751, note) affords an example of the modification of his rights 
in this respect by custom ; for, in this case, it was found that by the 
custom of the samindari, the zamindar was entitled to recover only one- 
fourth share of the value of the trees cut down by the raiyats, when the 
raiyats h.'id them cut down without his consent or permission. A differ¬ 
ent rule has, however, been laid down in the North-West Provinces with 
regard to the fallen wood of self-sown trees. It has there been held that 
u zamindar claiming a right to the fallen wood of self-sown trees growing 
on an occupancy holding must prove some custom or contract, by which 
he is entitled to such wood, there being no general rule in India to the 
effect that there is a right in the landlord or a right in the tenant by 
general custom to the fallen wood of self-s )wn trees {Nathan v. Kamala 
Nuar, All, $71). When there was a custom in a village that the 
raiyats could, when they required fire-wood for the purposes of cremation 
and on occasion of village feasts, appropriate a^s'achha or valueless trees, 
grown on the land of the raiyats after they had been inducted into 
possession, with the permission of the barua or village headman, and on 
such permission being asked nothing had to be paid by the raiyats, it 
was held in a case in which certain ai<ach'ta trees had been cut down 
without such permission being asked for, that the landlord could have 
sustained no d.im.age by reason of the acts of the raiyats in cutting and 
misappropriating the trees (Samsar Khan v. Lochin Das, 33 Calc., 854.) 
A tamtirind tree is not an a^achha or shrub {Nihnani Afaitra v. Mathura 
NathJoardar, 4 C. W. .N., clix : 5 C. L. J., 4t3). The case of Man 
Mohini Gupta v. Raghu Nath Misra, (23 Calc., 209) affords an illustra¬ 
tion of a landlord’s right in tress being extinguished by contract. In 
this case, a le.tse of <a mam:.ih *w.ts granted for the express purpose of 
clearing jungle land and bringing it under cultivation, and it was held 
that, as there was no reservation in the lease of the right in the trees, 
the lessee had the right to appropriate them, when cut. A perpetual 
injunction restraining the defendant from planting trees the roots of 
which are likely to penetrate the foundation of pUintifTs building and 
wall, is unworkable {Lakshmi Narain Itanurji v. Tara Prasanna 
Ranurji, 31 Calc, 944). 

Obligation of 24 . An occupancy-raiyat shall ptiy rent 
rent for his holding at fair and equitable rates. 
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Extended to Orissa, (Not, Sept ^oth, 1891). 

The expression “fair and equitable rates” is apparently taken from 
sec. s of Act X of 1859 and of Act Vlil, B. C., of 1869, which laid down, 
as is done in sec. 27 of this Act, that the rate previously paid by the 
raiyat shall be deemed fair and equitable until the contrary is proved. 

Protection 26 . An occupancy-raiyat shall not 

e™?pt on's^d* ejected by his landlord from his hold- 

fied grounds. ing, except in oxecution of a decree for 
ejectment passed on the ground— 

{a) that he has used the land comprised in his 
holding in a manner which renders it unfit 
for the purposes of the tenancy, or 
(6) that he has broken a condition consistent 
with the provisions of this Act, and on 
breach of which he is, under the terms of. 
a contract between himself and his land¬ 
lord, liable to be ejected. 

Extended to Orissa, (Not., Sept. io,th, 1891). 

Protection from eviction.---Before a tenant can be ejected on 
the grounds mentioned in clauses (a) and (/') of this section, the landlord 
must serve a notice on the tenant specifying the misuse or breach com¬ 
plained of, and where the misuse or breach is capable of remedy, 
requiring the tenant to remedy the same, and, in any case to pay 
reasonable compensation ; and no suit for ejectment can be brought 
unless the tenant has failed to comply within a reasonable time with the 
notice (sec. 155). Under sec. 178, sub-section (1), clause (f), nothing in 
a contract made before or after the passing of the Act shall entitle a land¬ 
lord to eject a tenant otherwise than in accordance with the provisions of 
this Act. Under the former rent law, it was ruled that, though in strict 
law a farmer forfeits liis lease by the withdrawal of the security given by 
him at the time of taking the farm, yet cases of forfeiture are not favour¬ 
ed, when no injury has resulted, or where a money compensation is a 
sufficient remedy {Alam Chandra Saha v. Moran Sr‘c Co., \V. R,, .Sp. 
No., 1864, Act X, 31). But in another case it was said that parties must 
be bound by the terms which they have deliberately agreed upon between 
themselves (^Ram Kumar Bhattacharji v. Ram Kumar Sen, 7 W. R, 
132). As to breach of conditions of leases it was decided that in the ab¬ 
sence of a provision for the caucelment of a lease, or that the landlord 



Seo. 26.1 INCIDERTS OP OCCUPANCY-RUmTS. 


113 


shall have a right of re-entry on breach of any of its stipulations, a 
breach does not cancel a lease or give a right to eject (Autrar Singh v. 
Mohini Dntla Singh. 2 W. R., Act X, loi). Dut when forfeiture is pro¬ 
vided as the penalty for the breach of any particular clause, it may be 
enforced (^Mahomed Faiz Chaudhri v. Shib Dulari Tewari, 16 W. R., 
103 ; Bir Chandra Manik v. Hussain, 17 W. R., 29) ; and there is no¬ 
thing incompatible in the two remedies of damages and forfeiture for 
breach of the conditions of a lease {Chandra Nath Misra v. Sardar 
Khan, 18 W. R., 218). On the expiry of the term of a lease, by which h 
ghat together with certain jote lands were let out at a certain annual jama 
for both the jote lands and the gtuit, the defendants held over for many 
years on the same terms. The plaintiff gave the defendants notice to 
quit and sued forpossession of the ghat-. ArW, that the plaintiffs 
were entitled to khas possession of the shat though the defendants were 
occupancy raiyats as regards the yu/e lands {I/ayes-v. China Barki, 
Calc., 459). A suit for ejectment of a tenant c.annot be maintained, unless 
the tenancy has been determined, i. e, unless there has been a previous 
notice to quit ora rlemand for possession [Deo Nan dan Prosod v. Meghit 
Mahton, li C. W. N., 225). See note ''■Determination of relation of 
landlord and tenant," at the commencement of Chap. Vlll. 

Uso of land in a manner unfitting it for purposes of ten¬ 
ancy.—In a suit under this Act a tenant was sued for converting 
land admittedly let for agricultural purposes into an orchard, and he was 
held to have used it in a manner unfitting it for the purposes of the ten¬ 
ancy and to be liable to ejectment (Saman Cope v. Raghubar Ojha, 24 
Calc., 160 : I C. W. N., 223). Whether the building of .an indigo fac¬ 
tory on a portion of land let out for agricultural purposes, renders the 
l-and unfit for the purposes of the tenancy depends upon the circumstanc¬ 
es of the individual case and is a question of fact {Hati Mohan Misser 
V. Surendra Narain Sing, 6 C. 1 -. J., 19 : 11 C. W. N., 794 : 34 Cal., 

718 P. C.) 

Deuial by tenant of ht^ landlord’s title no ground of for¬ 
feiture or ejectment.—The denial by a tenant of his landlord’s title 
is no ground of forfeiture of his tenancy under the Tenancy Act, as under 
the former law, and he cannot now be ejected for this reason (Debiruddin 
V. Abdur Rahim, 17 Calc., 196; Dhora Kairi y. Ram Jeu’an Kh<uri 
Mahatan, 20 CaXc., \oi). This is still the law in districts in which Act 
VIII, B. C., of 1869 prevails, but.a denial in thi written statement wauld 
not operate as a forfeiture (Nijamudin v. Mamtajudin, 28 Calc., 135 : 5 
C. W. N., 263). But the rule that the denial of the relation of landlord 
and tenant does not operate as a forfeiture, does not apply when the de¬ 
fendants have denie d in a previous suit that they were the plaintiffs ten- 
8 
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ants, and when that denial has been given effect to by a decree of Court. 
When it has been found that the land belongs to the plaintiffs, and in 
the previous suit it was found that the defendants were not the plain¬ 
tiffs’ tenants, the defendants have no right to remain on the land, and 
the plaintiffs are entitled to khas possession {Nil Madhub Bustt v. Anant 
Ram 2 C. W. N., 755 ; Fais Dhali v. ■iflabuddin, 6 C. W. N., 575 ; 

Haranath Chakravarti v. Kamim Kumar Chakravartti, 3 C. L. J., 25« ; 
Ram^ati v. Pran Hart Seal. 3 C. L. J., 201). But the correctness of these 
^cisions was doubted in Mallikadari v. Makham Lai Ckaud/iurt, 
2 C. L. J., 389 : 9 C, W. N., 928,) in which it was laid down that the 
doctrine of forfeiture by disclaimer of landlord’s title does not apply to 
raiyati tenancies governed by the Bengal Tenancy Act and the prin¬ 
cipal of estoppel cannot be applied to make the doctrine of forfeiture 
indirectly applicable to such tenancies. A tenant defendant, who sets 
up an adverse title in himself, may be estopped from setting up 
an occupancy right in appeal {Sa/ya Bhama Dan v. Krishna Chandra 
Chatlurji, 6 Calc., 55). See also Sujjad Ahmad Chaudhuri v. Ganga 
Charan Ghosh, (i C. L. J., 116: 9 C. W. N., 460.) A lessee of a service 
tenure incurs a forfeiture of his tenancy by denial of his landlord’s title 
and the landlord would be entitled to eject him, if he declared by some 
act or other, antecedent to the institution of the suit, his intention to de¬ 
termine the tenancy. Notice to quit in such a case is not necessary. 
Such a case falls within the Transfer of Property Act {Anandamoyi v. 
Lakhi Chandra Mitra, 33 Calc., 339). Nor is a notice to quit necessary 
for the ejectment of a tenant whose denial of the relation of landlord and 
tenant, succeeded in defeating a previous suit by the landlord {Khater 
Mistris. Sadruddi, 34 Calc., 932). As to what would constitute a suffi¬ 
cient denial, see Mathewson v. Jadu Mahto (12 C. W. N., 525) where the 
denial of plaintiff’s title as landlord, while admitting that the defendant 
was a tenant of the land, was not considered a sufficient discLaimer. 

Now, a tenant who renounces his character as a tenant of the land¬ 
lord by setting up, without reasonable or probable cause, title in a third 
person or himself, is liable to have a decfree for damages passed against 
him. .See the new section 186 A, added by s. 57, Act I, 15 . C., 1907 and 
Act I, E. B. C., 1908. 

NOD-payment of rent.— An occupancy raiyat cannot be ejected 
for arrears of rent ; but his holding can be sold in execution of a decree 
for the rent thereof (sec. 65). Section 6 of Act X of 1859 and Act VIII, 
B. C., of 1869 provided that a raiyat had an occupancy right in land “so 
long as he paid the rent payable on account of the same.” It was, 
accordingly held that, though non-payment of rent did not bar the 
acquisition of an occupancy right, payment of, rent was necessary to 
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maintain it, and non-payment rendered a raiyat liable to be evicted 
{JVarain Rat v. 0 />nit Misra 9 Cal., 304 ; ii C. L. 417). So, where 
a raiyat had been dispossessed and had failed to pay rent for Rve or six 
years, it was held in a suit by him for possession that he had no subsist¬ 
ing right of occupancy Chandra Chaudhuri v. Chand Ahund, 12 

Calc., 115). In another case, however, it was said that mere non payment 
of rent did not necessarily amount to a forfeiture of the right of occu¬ 
pancy {Afasyatulla v. Nursahan, 9 Calc., 808 : 12 C. L. R., 389), and in 
a case in which the decision in Idem Chandra Chaudhuri v. Chand Akund 
was specially considered, it was said that, though non-cultivation of the 
land, coupled with non-payment of the rent, might be sufficient to justify 
the conclusion that the tenant had relinquished the land, mere non-pay¬ 
ment of rent was not in itself sufficient to show that there was no subsist¬ 
ing right of occupancy (Nihnoni Dasi v. Sonatan Doskayi, 15 Calc., 17). 
When the relation of landlord and tenant has once been proved to exist, 
mere non-payment, though for many years, is not sufficient to show that 
it has ceased. A tenant who alleges this must prove it, particularly if he 
is in possession of the'land {Rani’o Lai Mandal v. Abdul Ghafur, 4 Calc., 
314 : 3 C. L. R., 119). See note, p. 26. Non-payment of rent will not relieve 
an occupancy raiy.at of his status of tenant so as to give him a title to the 
land {Poresh Narain Rat v. Kashi Chandra Talukdar, 4 Calc., 66 C. Nor 
does it do so, even when coupled with the fact that the landlords never 
recognised him as a tenant (Anibiha Sundari Guha v. Ditto Nalh Sen, 
9 C. W. N., ccxxxix). 

Transfer not void. —The transfer of .an occup.ancy holding which is 
not transferable by local custom or usage is not a void transaction. It 
is voidable by the landlord but binding between the parties and their 
privies {f/aridas Banerjec v. Udoy Chandra, 12 C. W. N., toS6). 

Invalid transfer of a whole or part of holding.— The sale 
or p,arting with the whole or part of a holding is not a ground of for¬ 
feiture according to the Tenancy .Act, and so where a r.aiyat had sold half 
of his holding but remained in possession of the other half, and when the 
rent of the whole of the holding had been deposited in the Collectorate to 
the credit of the landlord, it was held that he was not liable to be ejected 
{Kabil Sardat v. Chandra Nath Chaudhri, 20 Calc., 590). See also 
Bansi Das v. Jagdip Narain Chaudhri, 24 Calc., 152 ; Durga Prasad Sen v. 
Daula Ghasi, l C. W. N., 160 ; GosaJTar Nussaiit v. Dalj^/eish, i C.W.N., 
162 ; Kissen Pertab Sahi v. Tripe, 2 C. W. N., cliv ; and Kama- 
leshwari Prasad Singh v. Ifaraballabh Narain Singh, 2 C. L. J., 369. 
Where there are several ten.ants of a holding .and each of them holds a 
separate portion, each such portion should not be treated as a separate 
holding and a transfer of one of such portions will not operate as an 
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abandonment which will entitle the landlord to re-enter that portion 
( 5 <«/w Chandra v. Bejoy Kum ir, 13 C. W. N., cxxl. But if a tenant trans¬ 
fers his holding, ceases to pay rent for it and accepts a new tenancy from 
the transferee, the landlord is entitled to eject the transferee as a 
trespasser {Kali Nath Chakravarti v. Upendra Chandra Chaudkri, 24 
Calc., 212: I C. W. N., 163 ; Samujan Rat v. Mahatan, 4 C, W. N., 
493). See also Dwarka Nath Misra v. Harish Chandra, (4 Calc., 925); 
Sristidhar Biswas v. Madan Sardar, (9 Calc., 648) ; Pratap Chandra 
Das V. Kamala Kanta Saha, (4 C. L. J., 13 n) ; and Harihar Mukhurji 
V. Jadu Nath Ghosh, (7 W. R., 114), in which last mentioned case it was 
said that a tenant having a right of occupancy cannot create a tenure 
intermediate between himself and the zamindar. But if the tenant after 
selling his non-transferable holding, resides on the property and cultivates 
it for sometime and then goes to reside elsewhere, the rent being paid in 
his name, there is no abandonment and the landlord can not re-enter 
{Mathura Mandal v. Ganj^a Charan Cope, 33 Calc., 1219, Rampini J. dis¬ 
senting). So, under the old law a mere invalid transfer of a non-transfer¬ 
able holding did not give a zamindar a right to take actual possession, 
so long as the rent was paid by the recorded tenant or his heirs and not 
by a stranger ( Jai Krishna Mukhurji v. Raj Krishna Mukhurji, 5 W. R., 
147). Nor did it work a forfeiture of the tenancy {Gora Chand Mostafi 

V. Baroda Prasad Mostaji, ii W. R., 94 : 13 B. L. R., 279 note ; Saddai 
Parira v. Baistab Parira, 15 W. R., 261 : t2 B. L. R., 84 note ; Dwarka 
Nath Misra v. Kanai Sirdar, 16 VV. R., 111). But when an occupancy 
raiyat sold his holding, gave up possession and disclaimed all interest in 
it, his right of occupancy ceased and the landlord could eject the pur¬ 
chaser {Hara Mohan Mukhurji v. Chintamani Rai, 2 W. R., Act X, 19 ; 
Harihar Mukhurji v.Ja iu Nath Ghosh, 7 W. R., 114 ; Durga Sundari 
v. Brindaban Chandra Sarkar, it W. R., 162 ; Suhodra v. Smith, 20 

W. R., 139 ; 12 B. L. R., 82 ; Narendra Narain Rai v. Ishan Chandra 
Sen, 32 W. R., 22 ; 13 B, L. R., 274 ; Ram Chandra Rai v. Bhola Nath 
Lashkar, 22 W. R., 200). So, also, if an occcupancy raiyat not autho¬ 
rised to transfer his holding creates a usufructuary mortgage of it, the 
landlord is entitled to eject him '.Krishna Chandra Datta v. Kishori, to 
C. W. N., 499 ; 3 C. L. J., 222 ; Rasik Lai Datta v. Bidhu Mukhi Dasi, 
33 Calc.', 1094 : 4 C. L. J., 406 : 10 C. W. N., 719 ; Rajendra Kishore v. 
Chandra Nath, 12 C. W. N., 878). The mortgagee of a portion of a non- 
transferable occupancy holding can maintain a suit ai^ainst the landlord 
and his mortgagor for a declaration that a decree for rent obtained by the 
former against the latter was fraudulent and collusive {Brahamdeo Narain 
Singh V, Ramdawn Singh, 12 C. W. N., clxxvi). But if the land¬ 
lord purchases such a holding in execution of a money decree he will not 
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be estopped from opposing the suit of a mortgagee from the raiyat {Asma- 
tunnissa Khatoon v. Hurendra Lai lUsuas, 35 Calc., 904 ; 12 C. W. N.^ 
721 : 8 C. L. J., 29). Out where defendants 2 and 3, who had a non-trans- 
ferable occupancy holding sold it to defendant No. i, and took an under¬ 
lease from the latter, it was held that the landlord was entitled to get a 
decree for possession against defendant No. i, and was not entitled to get 
khas possession against defendants 2 and 3, but only to receive rent from 
them {Dina Nath Kai v. Krishna Bijai Saha, 9 C. W. N., 379). This 
was followed in Machir Mandul v. Mahima Chandra Masunuiar, (33 Calc., 
531 : 3 C. L. J., 343), in which it was ruled that the mere sale of a right of 
occupancy to a third person, notwithstanding that the vendors remain 
in occupation under a sub-lease from the purchaser, does not amount to 
abandonment or entitle the landlord to eject the origin.al tenants. See 
also Nadhu Mandal v. Kartik Mandat, (9 C. VV. N., 56). But when a 
raiyat transferred a non-transferable holding to a third person, took a 
sub-lease from his transferee and refused to pay rent to his landlord, 
as before, and when dispossessed sought to recover possession not 
under his former right as raiyat, but as under-raiyat of his transferee, 
and persisted in refusing to pay rent to his landlord, it was held that 
he was not entitled to recover possession {Rajani Kant Biswas v. 
Ekkari Das, 7 C. L. J., 78 : 34 Calc. 689). 

A landlord cannot sue his tenants for the rent of a holding and at the 
same time sue a zar-peshs^idar for the same on the ground that the zar- 
pcshgidar is in possession of a portion of the same {Ramadis v. 
Thakurdas, I C. L. J., 136.) 

Rapresentative. —It has been held, however, that a purchaser of a 
non-transferable occupancy holding is a representative of the raiyat .and 
can, as such, maintain an application for setting aside a sale for arrears of 
rent at the instance of the landlord {Haradhan Rakhit v. Girish Chandra 
Mukerjee, 13 C. W. N., 98 : 8 C. L. j., 327). But see Prasanna Kumar 
Middar v. Bama Charan 9 C. L. J., 08 //. See also " Repre¬ 

sentative” pp. 123 and 124. 

Onus of proof.—When the plaintiff sued for ejectment .and it w.as 
disputed whether the land was agricultural, it was held that the onus lay 
on the defendant, (1) because the lands were situate within a .Municip.ality, 
and, (2) because he was a tenant and sought e.xemption from eject¬ 
ment {Sashi Bhusan Mukhurjce v. Sriram Saminta, 10 C. W. N., 
cclxx.\viii). 

Annual*tenancy. Notice to quit.— To determine an annual 
tenancy the notice should require the tenant to quit at the end of the 
year of the tenancy {Ucmam^ini Chaudhurani v. Srifrobind Chaudhury, 

6 C. W. N,, 69 ; 39 Calc., 203'. 
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Co*8harer landlords. —A co-sharer landlord cannot eject a 

tenant even in respect of his own share, or in case of a service holding, 
maintain a suit for the khas possession of his own share {Ghulam 
Mohiuddin v. Khairan, 8 C. W. N , 325). 

Limitation. —The period of limitation for ejectment under clause 
( a) of this section is two years under art. 32, Sch. I of the Limitation 
Act {^Soman Gopey. Raghubar Ojha, 24 Calc., 160: i C. VV. N.. 223 ; 
Sarup Das v. Jageswar Rai, 26 Calc., 564 : 3 C. W. N., 464). The period 
of limitation for a suit for ejectment under clause (b) of this section is one 
year under art. i, Sch. Ill, appended to this Act. 

26. If a raiyat dies intestate in respect of a right 
of occupancy, it shall, subject to any 

Devolution of 1 • 

occupancy-right custoiu to the Contrary, descend in the 
on death. ,, • 11 

same manner as other immoveable pro¬ 
perty ; provided that in any case in which under the 
law of inheritance to which the raiyat is subject 
his other property goes to the Crown, his right of 
occupancy shall be extinguished. 

Extended to Orissa (Not. Sept. loth, 1891). 

Heritability of occupancy-rights.—There can be no question 
now as the heritability of occupancy rights. See note to sec. 20, sub-sec¬ 
tion (3) and Ananda Kumar Naskar v. llari Das Haidar, (27 Calc., 545: 
4 C. W. N., 608). Formerly, notwithstanding the provisions of sec. 6 of 
Act X of 1859 and Act VIII, B C., of 1869, doubts were expressed by Pea¬ 
cock, C. J., as to their heritability {Ajudka Prasad v. Imambandi Begam, 
7 W. R., 528^, and in one case it was decided that on the death of an occu¬ 
pant raiyat the zamindar could let the land to whom he plea.sed and that a 
distant relation of the deceased raiyat was not entitled to succeed by in¬ 
heritance ijati Ram Sarmah v. Munglu ^urvtah, 8 \V. R., 60). There can 
not be a partial acceptance or renunciation of an inheritance, nor can one 
of several heirs accept a part only of an inheritance to the prejudice of 
the other heirs and of the creditors of the deceased. An acceptance in 
part has the effect of an acceptance of the whole, and carries with it the 
same liability (Moazam Hassain v. Dhauddin, 5 C. W. N., r89). 

Liability of heirs of occupancy raiyats.— Under the present 
Act, it has been held that “inasmuch as heirs of a raiyat who may have died 
intestate having rights of occupancy, succeed to his holding, and inas¬ 
much as a r.aiyat is bound to pay rent unless he surrenders in the manner 
prescribed by section 86, the heirs areliable to pay rent whether they hold 
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the lands or not. The samindar would not be at liberty to occupy the 
lands of such a tenant, unless he has obtained from the heirs something 
amounting to an actu.al surrender, and unless he has himself proceeded in 
the manner prescribed by section 87. Therefore, heirs of a deceased 
dying intestate, having rights of occupancy, are entitled to hold until they 
have, expressly, or in a manner from which a surrender may be presumed, 
as is stated in sec. 86, relieved themselves from such liability, and unless 
they have surrendered or done something from which a surrender in the 
terms of section 86 can be presumed, they are liable for the rent. Non- 
cultivation of the land does not necessarily amount to a surrender” (Peart 
Mohan Mukherji v. Kitmaris Chandra Sarear, 19 Calc., 790). Ilut the 
Allahabad High Court in I.ekhraj Sini^v. Pat Sin/^h, (14 All., 381) has 
decided that it is only an occupancy raiyat in possession loko has accepted 
the occupancy holdint; that is liable to be sued for arrears of rent which 
accrued during the lifetime of the person from whom the right of occu¬ 
pancy h.is devolved upon him. In his judgment in this case. Edge, C. J., 
observed “The person on whom the right of occupancy devolves is not 
bound to accept the tenancy, but if he does accept u, he, in my opinion, 
must .accept it subject to its burdens, and one of these burdens is the 
legal liability to pay the rent which is in arrear.” Knox, J., also pointed 
out that the person who had succeeded to the position of tenant might 
plead as answer to a suit for arrears that he was not the tenant of the 
plaintiff and had never attorned to him. 

Decrees for arrears of rent obtained ag.iinst a Hindu widow are per¬ 
sonal debts, payment of which can be enforced only against the property 
left by her, and not against her husband's estate which has passed to the 
next heirs (Krishto Gobind ^tozHlnda>■ v. JJen: Chandra Chaudri, 16 Calc., 
511). lUil they are a first charge on the tenure or holding on which they 
have accrued and may be executed against it (sec. 65). 

Whether occupancy rights can be bequeathed. Neither 
in this section nor in any other section of the Act is there any provision, 
analogous to that in section 11 in regard to permanent tenures, authoriz¬ 
ing the testamentary bciiuest of occupancy holdings. From clause (d) 
sub-section {3) of section 17S, which provides that nothing in any contract 
made between a landlord and tenant after the p.assing of this Act shall 
take away the right of a raiyat to beque.ath his holding in accordance 
w.th local usage, it would seem that the framers of the Act intended the 
matter to be regulated by the provisions of section 183. If a will is made 
the heirs of the raiyat will be hound by the same (t/aridas liairaf'i v. 
Udoy Chandra Das 12 C. W. N , to86 : 8 C. L‘J., i6i). 

Failure of heirs —On a f.iilure ot heirs occup.mcy rights under 
this section .arc extinguished, in which respect they differ from tenures 
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which in similar circumstances escheat to the Crown. See note to 
section 17, p. 79. 

Eaoumbrances— created by the raiyat become extinct upon his 
death without heirs {Muktakeshi Dctsi v. Pulin Behari Sin^h 13 
C. W. N. 12 ). 

Occupancy rights transferable by custom.—This chapter 
contains no provision as to the transferability or non-transferability of 
occupancy rights. The question has been left to be decided by custom. 
Sir Steuart Bayley, when moving that the report of the Select Committee 
on the Bengal Tenancy Bill should be taken in consideration, oh this 
point observed :—“Turning now to the incidents attached to the right of 
occupancy it will be seen that we have made a most important change 
in regard to one of these incidents—transferability. Instead of legalis¬ 
ing it and regulating it by law, we have left it everywhere to custom.” 
This has been effected by the provisions of section 183, which make the 
whole Act subject to “custom, usage and customary right,” except so far 
as inconsistent with, or expressly or by necessary implication abolished 
by its provisions. The application of “usage” to the transferability of 
occupancy rights is emphasized by illustration i to section 183, which is 
to the effect that “a usage, under which a raiyat is entitled to sell his 
holding without the consent of his landlord, is not inconsistent with, and 
is not expressly or by necessary implication modified or abolished by 
the provisions of this Act. That usage, accordingly, wherever it may 
exist, will not be affected by this Act.’’ 

Moreover, by clause (rf,) sub-section (3', section 178 of this Act, it is 
provided that nothing contained in any contract made between a landlord 
and a tenant after the passing of this Act shall take away the right of a 
raiyat to transfer his holding in accordance with local usage. According¬ 
ly, in Palakdhari Raiv. Manners, (23 Calc., 179), decided under the 
Tenancy Act, and in which the defendants to whom certain occu¬ 
pancy holdings had been tranferred pleaded that they were transferable 
by custom or usage, it was held with reference to this illustration that a 
transfer in accordance with usage was valid, even without the consent of 
the landlord. In this case, the observation of their lordships of the 
Privy Council in Jagqaniohan Ghosh v. Manik Chand (7 Mco. I. A., 
263) on the subject of “mercantile usage” to the effect that “mercantile 
usage needs not the antiquity, the uniformity or the notoriety of custom,” 
and that “it is enough if it appears to be sc well-known and acquiesced 
in that it may reasonably be presumed to have been an ingredient tacitly 
imported by the parlies* into their contract” were referred to and it was 
said that “in applying this case, it must be borne in mind that it relates 
to a usage in dealing in a particular class of iiiercar.lile transactions and 
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contracts made in the course of such business. Consequently, in intro¬ 
ducing these principles in the present case, which does not relate to con¬ 
tracts entered into between parties to the litigation, but affects a third 
party, the landlord, it would be necessary to prove the existence of the 
usage on his estate, or that it was so prevalent in the neighbourhood 
that it can be reasonably presumed to exist on that estate.” In this 
case it was further pointed out that under both Act X of 1859 and Act 
VIll, B. C., of 1869, “occupancy rights were not transferable against the 
will of the landlord save by custom, not mere usage.” “The Courts held” 
it was said, “that the custom of the country or the locality alone con¬ 
ferred the right of transfer of such holdings without the consent of the 
landlord. Sales of such holdings in execution of decree against such 
tenants used occasionally to be held. When they were held at the in¬ 
stance of the landlord as decree-holder, the transfer so affected would 
be with his consent, but when the sales were in execution of decrees by 
third parties, the right of transfer without such consent was generally 
disputed.” Rulings under the law in which it has been admitted or held 
that occupancy rights are transferable by custom will be found in Haro 
Mohan Mukhurji v. L.ilan Mani Dasi^ 1 W. R., 5 ; Ja^at Cluuuha Kai 
V. Kam Narain Hhattacharji, 1 W. R., 126 ; Jai Krishna Mukherji v. 
Raj Krishna Mukhurji, 1 W. R., 153; xuA Sriram Rasu \. Bissonath 
Ghosh, 3 W. R , Aft X, 3. Rulings to the effect that occupancy rights are 
not transferable save by custom are to be found in Sriram Basu v. Bisso- 
Hath Ghosh, 3 W. R., Act X, 3 ; Ajudbya Prosad v. hnambandi Bej;am, 
7 W. R., 528, (a Full Bench decision, overruling that in Tata Mani Dasi v. 
Biressar Masumdar, i W. R., 86); Dur^a Bundiri v. Brindaban Chandra 
Sircar, 11 W. R., 162 : 2 B. I.. R., .App., 37 ; A’anku Kay v. Mahabir 
Prosad, II W. R., 405 : 3 B. L. R., App., 35 ; Annapurna Dasi v. Uma 
Charan Das, 18 W. R., 55 ; Snankarpai/i Thakurani v. Saij'ullah Khan, 
18 W. R., 507 ; Buti Sinah v. Murat Sinyh, 20 W. R,, 478 : 13 B. L. R., 
284 note ; Narendro Narain Kai v. fshan Chandra Sen, 22 W. R., 22 : 13 
B. L. R., 274. Their lordships oT the I’rivy Council have also recently held 
that under the old rent law a right of occupancy cannot be transferred 
(Chandrabati Koer v. Harrinyton, 18 Calc, 349 : L. R., 18 1 . A., 27). 

Transfer pieoetneal - But the existence of a custom in a particular 
district by which rights of occupancy in such district are transferable will 
not justify the holder of such a right of occupancy in sub-dividing his tenure 
and transferring different parts of it to different persons ; and in case of 
such transfer the samindar 'xi entitled to treat the transferees as trespassers 
and eject them ( Tirthanand Thakur v. Mali Lai Misra, 3 Calc., 774). 
See note pp. 115, 116, 117 and notes to sec. lii " ProoJ 0/ custom” 
and "usaye.” 
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Oocupanoy rights, not transferable by custom, do not 
pass at execution sales.— It is sometimes contended that, though 
there may be no custom or usage under which occupancy rights are 
transferable, they may yet pass at execution sales, and that such trans¬ 
fers, though not valid against the landlord, will yet be valid as against 
the former tenant. This, however, does not appear to be the law. Thus, 
in Kripa Nath Chaki v. Dyal Chand Pal (22 VV. R, 169', it was ruled 
that the sale of a jote in execution of a decree against a jotedar does 
not prove it to be transferable, nor does the purchaser acquire a right 
of occupancy by his purchase where the right is not dependent on 
custom, but is a mere creation of the rent law. Then, in Dtuarka Nath 
Misra v. Haris Chandra (4 Calc., 925), it was held that tlie right of 
occupancy acquired by a cultivating raiyat under sec. 6 of Bengal Act 
VIII of 1869, cannot be transferred either by a voluntary sale or gift 
or in execution of a decree, and that “ there is no ground for 
distinguishing a voluntary sale from a sale in execution ; for, if a sale 
by private contract would validly pass it, then a sale in execution would 
equally pass it, and vice versa". The same was held in Rhiram Ali v. 
Gopi Nath Saha (24 Calc., 355 : i C. W. N., 396), in which it was ruled 
that “ in the absence of custom or local usage to the contrary, a 
raiyati holding, in which the raiyat has only a right of occupancy, is 
not saleable at the instance of the occupancy raiyat or any creditor of 
his other than his landlord seeking to obtain satisfaction of his decree 
for arrears of rent.” See also Piari Mohan Mitkhurji v. Jati Kumar 
(it C. W. N., 83), In a subsequent case, Rasarat Mandal 
V. Sabulla Mandal (2 C. VV. N., cclxxix) in which Rhiram AH v. Gopi 
Nath Saha, was cited, it was held that the question of transferability w'as 
one which might be raised by the landlord, but could not be legitimately 
raised by a trespasser, and it was said that the plaintiff in this case 
having purchased the tenant right, whatever its precise nature, it had 
a market value and was capable of being recognized by the landlord. 
The plaintiff had therefore a right to be protected in the enjoyment 
of his purchase against all the world, except possibly his landlord. 
See also Ambika Nath Acharji v. Adilya Nath Mailra (6 C. W. N., 
624) and Narain v. Dinabandhu 9 C. L. J., 82«). But in Durga 
Charan Mandal v. Kali Prosana Sircar (26 Cal., 727 : 3 C. W. N., 
586), Rhiram Ali v. Gopi Nath Saha, was followed and it was 
held (t) that an occupancy holding not transferable by custom, as 
also the interest of the judgment-debtor in such holding, are not 
saleable in execution of a decree for rent obtained by certain co-sharer 
landlords ; (2) that a judgment-debtor may raise such an objection, and 
(3) that the confirmation of the sale was no bar to the raising of such 
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an objection. See also Sitanath Chaturji v. Atmaram Kar (4 C. W. N., 
571). But in another case, the defendant had owned a non-transferable 
holding, which was sold in execution of a decree against him, and one 
K was the purchaser ; K transferred his interest and the transferee sued 
for possession : held that the defend.-int having had full knowledge of 
the execution proceedings and not having objected to the sale, was not 
competent to resist the purchaser after confirmation of sale UMurulla v. 
Burullah, 9 C. \V. N., 972). In Majid Hossein v. Ra^hubar Chaudkri, 
(37 Calc., 187), it has been decided that, when an application is made to 
execute a decree for money by the attachment and sale of an occupancy 
holding, the judgment-debtor is entitled under s. 244, C. I*. C., to raise 
the question as to whether the holding is saleable by custom or usage, 
and to have that question determined by the Court executing the decree. 
In a suit for recovery of khas possession by the pl.aintiff who had pur¬ 
chased an occupancy holding in execution of a mortgage decree, the 
defendant claimed under a lease from a co-sharer landlord who .also had 
purchased the holding in execution of a decree for his share of the rent : 
Held, that the question of the transferability of the holding did not arise 
(Ayenuddin Nasya v. Srish Chandra llanurji, 11 C. W. N., 76). 
When plaintiff had purchased a holding with the consent of the land¬ 
lord, the question whether the holding was transferable by custom or 
usage without the consent of the Landlord did not properly arise 
{Bibijan Kishori Mohan Randopadhya, it C. W. N., clix). See also 
Oauhar Khalifa v. Kasimudin 4 C. W. N., 557) and Dur^a Charan 
Agradani v. Knramat Khan, (7 C. W. N., 607). A sale in execution of 
a money decree of an occupancy holding not transfer.ible by custom is 
valid and effectual, if the sale is held with the consent of the landlord 
(Ananda Das v. Rainakar Panda, 7 C. W. N., 572), or if a settlement is 
made by the landlord with the purchaser as soon as can be reasonably 
expected after the sale (Dwarka Nath Pal v. Tarini Sankar Rai, 5 C. 
L. }., 289 ; 34 Calc., 199 : ii C. W. N., 513). But when a non-transfer¬ 
able holding is sold by a tenaht by a kabal.t, he is estopped from setting 
up the invalidity of the sale by him {Bhay^iraih Changa v. Hafiaudin, 4 
C. W. N., 679). .So also in the case of a mortgagor {Krishna Lai Saha 
V. Bhairab Chandra, 2 C. L. }., 19/;). A non-tr.ansferable occupancy 
holding cannot be sold in execution of a decree obtained by an ijaradar 
of a fractional sharer for the share of the rent separately payable to him 
so as to pass the holding {Sadayar Sarkar v. Krishna Chandra Nath, 
3 C. W. N., 742 ; Jarip v. Ram Kumar De, 3 C. W. N., 747). 

Bepresentative. —The question whether a purchaser of a part 
or the whole of a non-transfer.able occupancy holding is a representative 
of the judgment-debtor within the meaning of sec. 244 of the C ode of 
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Civil Procedure, or a person whose immoveable property has been sold 
within the meaning ol secs. 310A. and 311 of the Code of Civil Procedure, 
has given rise to some conflict of opinion and the matter is now under 
consideration by a Full Bench. See Appeal From Order No. 455 of 
1907, referred to the Full Bench on the 14th July 1909. (Compare-- 
Srimati Nt'ssa Bibi v. Radha Kisore .Ifamiya, 11 C. W. N., 312 ; 
Bhinim Alt' Shekh Sikdai v. Gopikant Shalui, 34 Calc., 355 ; Kuhiip 
Sinj'h V. Gillanders, 26 Calc., 615 and Sadagar Sarkar v, Krisna 
Chandra Nath, 26 Calc., 937, on the one hand and in support of the 
negative, and on the other hand in support of the affirmative see 
Bhagirath Changa v. Sheikh Hafisutidin, 4 C. W. N., 679 ; Ambika 
Nath Acharya v. Aditya Nath Mailra 6 C. W. N., 624 ; Ayenuddin 
Nasya v. Grish Chandra Banerjtc 11 C. VV. N., 76; Kabil Sardar 
V. Chandra Nath Nag Choudhuri, 20 Calc., 590 ; Durga Prosad Sen 
V. Doula Gazee, l C. W. N., 160 ; Sheikh Gosajffer Hossain, v. E. Dal- 
gleish, I C. W. N., 162 ; Untar Ali Majhi v. Mttnshi Basirnddin 
Ahmed, 7 C. L. J., 282 ; Kunja Bchari Mandal v. Sambhu Charan 
Roy,% C. \V. N., 232 ; Bansidhar v. A'edar Nath, 1 C. VV. N., 114; 
Asgar Ali Khan v. Asabuddin Kazi, 9 C. W. N., 134 ; Haradhan Rakhit 

V. Grish Chundcr Mukerjee, 13 C. W. N., 98.) 

Onus and proof of transferability. The onus of proof of the 
transferability of an occupancy right is upon the person who alleges 
it to be transferable (Shankarpatti ThakuraniSaifullah Khan, 

W. R., 507 ; Kirpamayi Debi v. Durga Govind Sarkar, 1 5 Calc., 89 ; 
Madhu Sudan Sen V. Kavtini Kanta Sen, 9 C. W. N., 895: 32 Calc., 
1023). If the usage of transferability is set up, it is necessary to prove 
its existence on the estate of the landlord or that it is so prevalent in 
the neighbourhood that it can be reasonably presumed to exist on that 
t,s,\Mt(,Palakdhati Rai Manners, 179). To prove a custom 
or usage of transferability, it is not sufficient to show that such holdings 
are sold in the village or neighbouring villiiges. The essence of such 
a usage is that transfers made to the knowledge of, but without the 
consent of, the landlord, are valid and must be recognised by him 
(JPiari Mohan Mukharji v. Jati Kumar Mukharji, 11 C. W. N., 83). 
A transfer of an occupancy holding cannot be justified by local usage, 
which is still growing up. The usage should have ripened into maturity 
(Ramhari Singh v. Jabbar Ali, 6 C. VV. N., 861). The recognition 
by the landlord of a raiyat as a tenant of a portion of a holding is not' 
sufficient to prove the custom of transferability (Ganesh Das v. Ram 
Praiab Singh, 5 C. W. N., clxxv). Where the lower appellate Court 
said : “ There is abundant evidence on the record to show that such 
lands are actually sold in the neighbourhood, and the kabalas filed in this 
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case support this fact” ; held, that this did not amount to a finding of a 
local usage (Dinonath Ghosh v. Nobin Chandra Ghosh, 6 C. W. N., iSii. 

Transfers of occupancy rights when transferable by 
custom how to be effected. —As already pointed out in the note 
to sec. 3, sub-sec. (i8), pp. 42, 43, the sale or transfer of tangible immove¬ 
able property can, under sec 54 of the Transfer of Property Act, be effect¬ 
ed, if the property is worth Rs. too, and upwards, by a registered deed of 
sale, or if worth less than Rs. too, by a registered deed of sale or by 
delivery of the property. This will apply to the sale of occupancy hold¬ 
ings. No registration of the transfer in the landlord’s serishta is re¬ 
quired to be made and no suit to obtain such registration in notv main¬ 
tainable {Ambika Prastid Chaudhri v. Keshri Sahai, 24 Calc., 642). 
The provisions of secs. 12 to 16 of the Act apply only to permanent 
tenure-holders and raiyats holding .at fixed rates, but under sec. 73 of 
this Act, when an occupancy raiyat transfers his holding without the 
consent of his landlord, the transferor and tr.ansferee are jointly and 
severally liable to the landlord for arrears of rent accruing after the 
transfer until notice of the transfer is given to the landlord. Under the 
old law, transfers of ordinary raiyati holdings did not require to be regis¬ 
tered in the landlord’s serishta ( Tara Mani Dasi v. Bireshsar Mazumdar, 

I VV. R., 86 ; Haro Mohan Mukhurji v. Chinlamoni Kai, 2 \V. R., 
Act X, 19 ; Karu Lai Thakur v. Lachmipat Dugar, 7 W. R., 15; Uma 
Charan Sett v. Hari Prasad Misra, 10 W. R., lot ; Jai Krishna 
Mukhurji v. Dur^'a Narain Nag, \ i W. R., 348), and in the case of a 
holding transferable by custom, the receipt of rent from the transferee by 
the landlord with knowledge of the transfer puts an end to the connec¬ 
tion of the transferor with the holding (Abdul Aziz Khan v. Ahmed AH, 
14 Calc., 795 )- 

Receipt of rent from transferee of non-transferable hold¬ 
ing validates transfer.—It is clear that the receipt of rent by a 
landlord from the tr.ansferee of a holding not transferable by custom 
will validate the transfer (Nobo Kumar Ghosh v. Krishna Chandra 
Banurji, W. R., Sp. No., 1864, Act X, 112 ; Mritanjai Sirkar'e. GopaP 
Chandra Sarkar, 10 W. R., 466 ; Bharat Rai v. Ganga Narain Maha-\ 
/a/ra, 14 W, R., 211 ; A Render v. Dwarkanath Rai, 15 \V. R., 320; 
Amin Baksh v. Bhairo Mandal, 22 W, R., 493 ; Hamid Ali Chaudhuri. 
v. Asmat Ali, ii C, W. N., clxviii). The same effect will result from the 
landlord having allowed sums paid in to the Collectorate as rent by the 
transferee to be carried to his credit (Ram Gobind Rai v. Dashubhuja 
Debt, 18 W. R., 195) ; and from his havingtnacie the transferee a party 
to a suit for rent and from his accepting a decree against him jointly 
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with others {Ram Kishor Ackarji '/..Krishna Mani Debt. 23 W. R., 106 ; 
Mahomed Azmal v. Chandi La! Pandey, 7 W. R., 250). But in Gaur 
Lai Sarkar v. Rameshar Bhumik, (6 B. L. R., App., 92), it was said that 
the mere receipt of rent on the part of the zamindar from a purchaser 
from a tenant having a right of occupancy will not sanction the sale to 
the purchaser so as to give him a right of occupancy, as the zamindar 
might not have been fully aware of the transfer ; and the payment of 
rent marfativary confers no raiyati title on the marfatwar {Khudiram 
Chatur/i v. Rukhini Boishtobi, i; W. R., \<yj •, Kurani Dasi v. Sajani 
Kant Sing, 12 C. W. N., 539); and when rent is taken from a purchaser 
as sarbarahkar, the purchaser is not recognised by the landlord as his 
temnt. {Rasomai Purkhaii V. Srinath Maira, 7 C. W. N., 132; Deb 
Narain Duit v. Baidya Nath Napit, 13 C. W. N., cciii). Finally, 
in Bhajokati Banik v. Aka Ghulam Ali (16 W. R., 97) it was pointed 
out that the purchaser of a raiyati tenure is bound to communicate with 
the zamindar and obtain his consent to the transfer of the tenure, and 
that, without this being done, a gumashta's receipts of rent are not bind¬ 
ing on the zamindar. Where the landlord received rent from the usufruc¬ 
tuary mortgagee in possession and gave him receipts wherein'the payment 
of rent was expressed to be “ through ” him as “ the mortgagee,” it has 
been held that the landlord recognised the transfer and was not entitled 
to recover kkas possession (Baroda" Churn Duit v. Hemlata Dasi, 13 
C. W. N., 833). The question whether a transferee was accepted as 
a tenant is a question of law {Deb Narain Dutt v. Baidya Nath Napit, 
13 C. W. N., cciii). In Sheo Ckaran Lai v. Prabhu Dayal, (i C. W. 
N., 142), it was ruled that having regard to the provisions of section 107 
of the Transfer of Property Act, which lay down that a lease from year to 
year or for a term of more than one year can be made only by a registered 
instrument, the mere acceptance of rent by the real owner under a lease 
granted by a trespasser cannot bind the real owner. It does not, 
however, appear that the lease in this case was one granted for agricul¬ 
tural purposes (see sec. 117 of the Transfer of Property Act). A landlord 
purchasing a non-transferable occupancjj holding, in execution of a 
money-decree, after the holding had been mortgaged to a third party, 
can resist the claim of the mortgagee on the ground that the holding is 
not transferable {Asmatunnissa Khatun v. Harendralal Biswas, 35 
Calc., 904 : 12 C. W. N., 721 : .8 C. L. J., 29). 

Sub-letting—The provisions as to sub-letting will be found in sec. 
85. Under the section, any raiyat may sub-let his holding subject to 
certain restrictions, and under clause (e), sub-section (3), section 178 of this 
Act nothing contained in any contract made between a landlord and a 
tenant after the passing of this Act shall take away the right of an occu- 
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pancy raiyat to sub-let bis land subject to, and in accordance with, the 
provisions of this Act. 


Enhancement of rent. 


Enhancement of rent. 
Presumption ii» to 
fair and e(|uital>lo 
rent. 


27. The rent for the time being 
payable by an occupancy-raiyat 
shall be presumed to be fair and 


equitable until the contrary is proved. 


Extended to Orissa, (Not., June 27th, 1S92). 

The provisions to this section are supplementary to those of sec. 24, 
which prescribe that an occupancy raiyat shall pay rent for his holding 
at fair and equitable rates. The two sections are founded on the pro¬ 
visions of section 5 of Act X of 1859 and of Act VIII, B. C., of 1869, 
.according to which the rate previously paid by a raiyat was to be pre¬ 
sumed fair and equitable until the contrary was shown in a suit by either 
p.arty. (Sec Ishar Ghosh v. I fills, W. R., Sp. No., F. B., 148 ; Hills v. 
Jendar Mandal 1 \V. R., 3 ; Thakurani Dttsi v. Eisheshar Mukhurji, 
3 W. R., Act X, 29 : B. L. R., F. B., 202). 


Rostriction on cii- 2$. Where an occupancy-raiyat 

liancoment of monoy- r j ^ 

p^ys his rent in money, his rent 
shall not be enhanced except as provided by this Act. 

F 2 xtended to Oriss.a, (Not., June, 27th, 1892). 

Enhancement.—Enhancement of rent must mean an enhancement 
of the same kind of rent. .A conversion of nakdi into bhaoli, cannot be 
regarded as an enhancement {Hassan Kuli Khan v. Nakchhedi Nonia, 
33 Calc., 200 ; Ganri Satan Mahto v. Mahamed Latif Hussain, 4 C. L. 
J., 82 n). 

Produce rente. -Produce rents .apparently cannot be enhanced 
under the provisions of this sub-chapter. The only settion of this sub¬ 
chapter that applies to rents pay.ible in kind would seem to be section 27. 
A landlord can, however, always apply under sec. 40 to commute a rent 
payable in kind into a money rent, and then the provisions of this sub¬ 
chapter will be applicable. Under the old law, this could also be done, 
and in a case brought for this purpose it was held that the fact of the 
raiyat having paid in kind for a number of years was no bar to enhance¬ 
ment (T'Ad/twr /VuMrf V. Mahomed Bakir, 8 \V. R., 170; Mahomed 
Yakub Hossein v. Wahid Ali, 4 VV. R., Act X, 23). 
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29. The money-rent of an occupancy-raiyat may 
Enhancement of rent be enhanced by contract, subject to 
)y contract. following conditions :— 

(ee) the contract must be in writing and regis¬ 
tered ; 

. (6) the rent must not be enhanced so as to 

exceed by more than two annas in the 
rupee the rent previously payable by the 
raiyat; 

(c) the rent fixed' by the contract shall not be 
liable to enhancement during a term of 
fifteen years from the date of the con¬ 
tract"’ ; 

Provided as follows— 

(i) Nothing in clause (a) shall prevent a land¬ 

lord from recovering rent at the rate at 
which it ha.s been actually paid for a con¬ 
tinuous period of not less than three years 
immediately preceding the period for which 
the rent is claimed. 

(ii) Nothing in clause (b) shall apply to a con¬ 
tract by which a raiyat binds himself to 
pay an enhanced rent in con.sideration of an 
improvement which^ has been or is to be 
effected in respect of the holding by, or at 
the expense of, his landlord, and to the 
benefit of which the raiyat is not otherwise 
entitled; but an enhanced rent fixed by 
such a contract shall be payable only when 
the improvement has been effected, and, 

(1) Compare a. 9 . No each restriction is placed on the enhanncinenC of 
•-^re-holuer’s rente by contract. 
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except when the raiyat is chargeable with 
default in respect of the improvement, only 
" so long as the improvement exists and 

substantially produces its estimated effect 
in respect of the holding. 

(iii) When a raiyat has held his land at a specially 
low rate of rent in consideration of cultivat¬ 
ing a particular crop for the convenience of 
the landlord, nothing in clause (5) .shall pre¬ 
vent the raiyat from agreeing, in con.sidera- 
tion of his being released from the obliga¬ 
tion of cultivating that crop, to pay such 
rent as he may deem fair and equitable. 

Extended to Orissa, (Not., .Tune 27th, 1892.) 

This section applies only to an increase in the r.ate of tent, and not to 
an increase in the amount of rent by reason of an increase of the area 
{Satish Chandrn Giri v. KaMrudditi MalliK\ 26 Calc. 233 ; Nihnndhah 
Saha V. Kadam Afanda/, 3 C. L. J., 74 «). On the expiry of the term of 
a prior settlement the plaintiff took a fresh settlement from the Govern¬ 
ment of certain lands and contracted with the Government that he would 
not collect higher rents than were recorded in the settlement papers :— 
held, that that contract would not prevent him from recovering from the 
defendants higher rents by enforcing a contract which the latter had 
entered into with him. Section 9 of Reg. VII of 1822 did not render 
such an agreement rllegal (Gaur Chandra Saha v. Mani Mohan Sen, 
32 Calc., 463). When additional rent is claimed on the ground that the 
defendant has converted arabl»land into pasture land, and that both by 
contract and custom arable land is liable to pay more rent than pasture 
land, the suit is not one for enhanced rent under sec. 29 {Rames 7 unr 
Singh V. Kanchan Sahu, i C. L. J., 78 n). 

Clause (a).— A widow may sign a hahulyat on behalf of her minor 
son agreeing to pay enhanced rent, and the son on attaining full age 
and entering on possession of the tenancy is bound by the kabulyat 
(IVatson Co. V. Sham /.all Mitra,\i Calc., 8). The words “ both 
parties to give effect to the terms of the solehnamah” do not amount to 
incorporating the solehnamah in the decree and, therefore, the decree 
does not make any matter mentioned in the solehnamah res judicata or 

9 
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judicial evidence, when it has not been registered (Atilrnm Saha v. 
Nidan Mandal, lo C. W. N., liv). 

Clause (b).—A contract which contravenes the provisions of this 
clause is wholly void. It is not divisible, so that a decree for enhanced 
rent up to the extent allowed by law cannot be given {ICrishna Dhan 
Ghosh V. flrojo Gohinda Rai, 24 Calc., 895 ; i C. W. N., 442 ; 
Probat Chandra Gangopadhya v. /f/f, 33 Calc., 607; Manin^ra 

Chandra Nandy v. Upmdra Chandra Hazra, 9 C. L. J., 343I. But an 
agreement embodied in a kabulyat, to pay a certain amount of rent 
and which had been entered into by the raiyat not as an agreement 
for the enhancement of rent, but as a settlement of a dispute .as to the 
nature and character of the existing rent so as to avoid further litigation, 
is not an agreement to enhance within the meaning of this clause {Sheo 
Sahat Pandey v. Ram Rafhia Rai, 18 Calc. 333 ; Nath Singh v. Daniri 
Singh, 28 Calc. 90. .See also Madhit Manjhi v. Nil Mimi Sinyh, 18 \V. 
R., 533). But under s. 109 15 (2) and s. 147 A (3), added to the Art 
by .Art I, B. C., of 1907, where any .agreement or rompromise made for 
the purpose of settling a dispute as to the rent pay.able is tiled before a 
Revenue officer or in Court, the Revenue officer or the Court is rerpiired, 
in order to ascertain whether the effect of such .agreement or compro¬ 
mise is to enhance the rent in a manner, or to an extent, not allowed 
by s. 29 in the case of a contract, to record evidence as to the rent which 
w.as legally payable immediately before the period in respect of which 
the dispute arose. And under s. 109 B (i) .and s. 147 A (2) the 
Revenue officer or Court is not allowed to give effect to any agreement 
or compromise, the terms of which, if they were embodied in a contract, 
could not be enforced under this Act. Apparently, therefore, the rulings 
as to the effect of agreements entered into with the object of settling 

disputes as to the rent payable have been set. aside where Act I, B. C. 
of 1907 is in force. The provisions of clause (/;) are not retrospective 
and do not apply to a kabulyat executed before the passing of this Art 
(Tejendra Narain Sinyh v. Rakai Singh* Calc., 65S). It was further 
held in the last cited case by Prinsep .and Ghosh, J.J, (R.ampini, J., 
dissenting), that a stipulation in a kabulyat e.xecutcd in 1881 that on 
the expiry of seven years a fresh lease would be executed, and that if 
the raiyat cultivated the lands without executing a fresh lease, he would 
pay rent at the rate of Rs. 4 per bigha (a rate much higher’ than that 
fixed for the term of seven years) was in the nature of a penalty and 
could not be enforced. By an oral agreement in the year 1885, a tenant 
agreed to pay an enhancement of rent, and he paid rent ,at that rate 
until subsequently in the year 1893 he executed a registered Kabulyat hy 
which he agreed to pay a further enh.ancement of rent, which was more 
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than two annas in the rupee. The landlord then sued on the kabulyat 
for the rent agreed to therein, and it was held (t) that, inasmuch as the 
enhancement of rent referred to in s. 29 of the Bengal Tenancy Act refers 
to enhancement after the promulgation of the Act, if in this case the 
enhancement which was made in the year 1885 was before the Act came 
into force, it would not bar an enhancement during the>tpriod of fifteen 
ye.ars from the date thereof, as contemplated by cl. (3' of s. 29. But if 
the said enhancement was made after the Act came into force, it would 
also not bar a subsequent enhancement within fifteen years from the 
d.ate thereof, as the previous contract was only an oral one, and was not 
effectual and binding upon the defendant : (2) that having regard to cl 
(b) of s. 29, as the enhancement was more than two annas in the rupee, 
the registered kabulyat was bad in law, if the rent then agreed to be 
paid was .an enhanced rent. The kabulyat was also bad in law, if the 
rent .agreed to be paid was partly enhanced and partly increased rent 
(Mathura Mohun I.ahiri v. Mati Sarkar, 25 Calc., 781). So .also, a Kabu- 
ly.at consolidating three several jii'iitis found on measurement to 
contain more lands than what was mentioned in the original kabulyat 
(Ajuh iiinessa /libi v. Hakim Hisn’as, 13 C. W’ cciii). When a lease 
is in the nature of a usufructuary mortg.age, no right of occupancy can 
accrue by holding under such a lease. Hence, cl. (b) of sec. 29 does 
not bar a claim to increased rent ( Voha/i f.al Dobey v. Radhey Kotr, 

7 C. W. N., ccxv). 

A X’a/W/rt/executed by an occupancy raiyat at an enhanced rate of 
more than two annas in the rupee, although executed in consideration 
of the avoidance of stringent conditions in a previous lease, is void«* 
(Probat Chandra C,an^apailhya v. Chiran; Alt, 33 Calc., 607 : 11 C. W.N'., 
62 : 4 C. L J., 320). 

Onus. -The onus of proving that a kabulyat contravenes the pro¬ 
visions of sec. 29 (b) is upon the tenant (l.uchmi Ptrshad v. F.kdesioar 
Sin^h, 13 C. W. N., t8i). But when it is shown what the tenant 
defendant’s previous rent wa;?, the onus lies upon the plaintitT kind-lord 
to justify enhancement claimed in contravention of the provisions of 
clause (b) of this section {Miinindra Chandra Handy v. I 'ftendra Chanara 
Harsa, 9 C. L. J., 343). 

Proviso (1). Bflfect of payment of rent for three years.— 
InihtctMtoi Mathura Mohun l.ahiri Mati Sarkar (2 j Calc., 781^, 
cited above, it w.is further held that having regard to the proviso (1) of 
s. 29 and the provisions of s. 27, the pkiintiflf would at any rate, (/. t. 
failing the kabulyat) be entitled to recover rent at the rate paid by the 
defendant for more than three years. When a r.iiyat agreed on behalf 
of himself and his co-sharers to pay erihanced rent, and the enhance<l 
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rent was paid for four years, it was held that it might be assumed that the 
co-sharers acquiesced in the arrangement, and the holding would be liable 
for the rent, and the co-shares would be answerable to the raiyat who had 
made the arrangement to pay the enhanced rent for any payment made 
under it {Barhanudin Howladar v. Mohun Chandra Guha, 8 C. L. R, 
511). But it was subsequently decided by a Full Bench in Beptn 
Behary v. Kristodhone, (g C. W. N., 265 : i C. L. J., 10 : 32 Calc., 395) 
that proviso (i) to s. 29 does not control clause (b; of that section. 
The landlord of an occupancy raiyat cannot therefore recover rent 
at the rate at which it has been paid for a continuous period of 
not less than three years immediately preceding the period 
for which the rent is claimed, if such rate exceeds by more than 
two annas in the rupee the- rent previously paid by the raiyat. 
The case of Mathura Mohun Lahiti v. Mati Si’tkar, so far .as it 
decided to the contrary was wrongly decided. The rate con¬ 
templated by proviso (1) is not the average rate Behan' Mandal 

V. Krishna Ghosh, 32 Calc., 395 : 9 C. W. N., 29s ; i C. L. J., 10 ; 
Asraf Paramanik v. Sarada Prasad Rai, to C. \V. N., civ). The rule 
would appear to be that save on the ground of a landlord’s improve¬ 
ment or release from the obligation to grow a special crop, the money 
rent of an occupancy raiyat cannot be enhanced by contract between 
the raiyat and his landlord by more than two annas in the rupee, or 
oftener than once in fifteen years. Higher or more frequent enhance¬ 
ment can only be obtained by suit. .See also Ram Tarun Chatturji v. 
Asmaiullah, (5 C. W. N., ccxxiv). Where tenants .after mortgaging 
their land agree to pay, and for two or three years pay, an increased 
rent to their landlord who is ignorant of the mortgage, and the property 
is afterwards sold in execution of the mortgage debt, the zamindar is 
entitled to recover the increased rent from the tenants or from the parly 
who has succeeded to their rights and interests {Mitrajil Sinf;h v. Raj 
Chandra Rai, 15 W. R., 448). 

Proviso (ii). To justify enhancement in contravention of cl. (b) 
of sec. 29, evidence as regards the improvement effected by the landlord 
and of the fact that enhancement was agreed to be paid in consideration 
of such improvement is admissible KProbat Chandra Gangapadhya v. 
Chirag Ali, 33 Calc., 607 : 9 C. W. N., 62 : 4 C. L. J., 320.) 

Proviso (iii). An agreement to pay an enhanced rent in case the 
tenant raises a particular crop is not protected by proviso (iii) to sec. 29 
(Probat Chandra Gangapadhya v. Chirag Ali, 33 Calc , 607 : 9 C. W. N., 
62 : 4 C L. J., 320.) When kabulyats executed for increased rents 
on account of increase in the areas of the holdings, but not for enhanced 
rates, sec. 29 has no application (Mil Madhub Saha v. Kadam Mandal, 

■3 C L. J., 74 «.) 
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30. The landlord of a holding held at a money- 

Enhuuocmont rent by an oecupancy-raiyat may, subject 
of lent by suit. to the provisions of this Act, institute 

a suit to enhance the rent on one or more of the 
following grounds, (namely) :— 

(a) that the rate of rent paid by the raiyat is 
below the prevailing rate paid by occupancy- 
raiyats for land of a similar descriptioji and 
with .similar advantages in the same village 
[or in neighbouring villages,] and that 
there is no .sufficient reason for his holding 
at so low a rate ; 

(0) that there has been a rise in the average 
local prices of sta[)le food-crops during the 
currency of the present rent; 

(c) that the productive powers of the land held 

by the raiyat have been increased by an 
improvement effected by, or at the e.xpense 
of, the landlord during the currency of the 
present rent; 

(d) that the productive powers of the land held 
by the raiyat have beei» increased by fluvial 
action. 

Explanation. —“ Flu.vial action’" includes a change 
in the course of a river rendering irrigation from the 
river practicable when it was not previously prac¬ 
ticable. 

Extended to Orissa, (Not., June 37th, 1893), 

The words in brackets in clause (a) were inserted by the Uengal 
Tenancy (Amendment) Act, III, 15 . C., of 1898 which was extended to 
Orissa by Not., Nov. 5, 1898. A suit for enhancement of rent under this 
section' may be referred to arbitration {iranj>it Ckantn Roi v. StuH 
6 C. W. N., 614) : and a claim/or increase of rent under sec. 
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$2 may be properly joined in the same suit (Santda Charan Chatterjce 
V. Iswat Samli, u C. W. N., 1154 ). 

Clause (a). Prevailingr rate.—A definition of the expression 
“ prevaling rate ” is now to be found in section 31 A, sub-section (i), 
introduced into the Tenancy Act by the amending Act of 1898, where 
it is provided that “ in any district or part of a district to which this sub¬ 
section is extended by the Local (Government by notification in the 
Calcutta Gasette, whenever the prevailing rate for any class of land is 
to be ascertained under section 30, clause (a) by an examination of the 
rates at which lands of a similar description and with similar advantages 
are held within any village or villages, the highest of such rates at which 
and at rates higher than which the larger portion of those lands is held 
may be taken to be the prevailing rate.” On the subject of the amend¬ 
ments made in this section and in sec. 31 of this Act by the amending 
Act of 1898, it was said in the Statement of Objects and Reasons of 
the Bill to amend the Act;— 


“The third object of this Bill i.s to amend the tubstiiiitive poivi-inii-i ul 
the law relating to the eiihaneenient of rent, so as to make lln-in woikaMe. 
on certain points on which they arc now practically inoperativi'. In snils 
and procce<lings for enhancement of rent on tln^ ground of prevailing r.il'-, 
the Civil Courts and Kevenue Olticcrs are hounil to coniine their cn.iuii ics 
and cora)>arisons of rates to the same village, and the definition of «h it i' 
a prevailing rate is so v.aguely wordeil that in pracliec it is found aliuo t 
impossible to enhance rents on this ground. A revenue >urvey vill.ige in 
Bengal may contain BiHI acres, or .several thou.sand aere.s, or may cou-i'i of 
scattered blocks. It does not nece.ssarily furnish a proper 't.ind.iid of 
eonip.arison. As regards the me;ining of the term •‘prevailing rate,' [lo-ic 
is only one decision of the High Court hearing on the .<uhjeet, and that 
declares that a prevailing rate is wo/an average rale, but does not evplain 
what it is. The view taken by the .Sjjccial .Judges generally has been ih.il a 
prevailing rate is a uniform rate |)aid by a majority of the laiyats lor land' 
of the same class in the village. This w^s the inlerpretation generally pul 
on the term “ pervading rate ’ under .Act X of I.S.'i!). ’I'he elleel of the 
wording of section of the Act, as it stamls, is to give a ground of enhanee- 
ment which cannot be worked. It is projiosed to somewhat enl.iige the area 
for comparison, while an allenipt is made to define what is meant bv “ pri' 
vailing rate.” Whatever objections there may be to this grouiul of enhanee 
iiienl generally, it is universally admitted that when bind is held at a 
{lepper-eorn rent by reason of fraud or eollusion between the proprietor's 
antla and the raiyats, there is no other ground on which the :.amtuihir can 
obt.ain an enhaiieenieiit up to a reasonable rale except that of the “prevail¬ 
ing rate,” .and in such ease it is just that this ground of enhaneomeiit should 
Itemadea workable one. The intention of the amendments proposed in 
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sections .‘Xl and 31 of tl)o Act, and of the new sections 31 A and 31 B is to 
effect this object, without at the same time endangering the interests of the 
tenants by making an average rate a prevailing rate, thus rendering it 
possible to level all the lower rates up to such average rate, while main¬ 
taining all the higher rates, however much in excess they may be of the 
average rate. As, under the definition now proposed, a prevailing rate will 
always be found whore rates exist at all, and the eflect of the new defini¬ 
tion will be to greatly facilitate the enhancement of rents, and as rents 
are known to be already too high in certain districts, jjower is taken by 
Government to withhold the operation of the new detinition from any district 
or part of a district. In oixler to guani against all the rates being levelled u]> 
to the maximum rate, by manipulation of new prevailing rates from time to 
time, it is provided in section .‘<1 B that a previling rate once dcterniined 
shall not be liable to enhancement except on the grouml of rise in prices.’’ 

The case referred to in the above extract is apparently the case of 
Shital ,\fand(il v. Prasnnna Mnyi Debi, (2i Calc., 986), in which it is 
said th.at the words “ prevailing rate ” in clause (.a), section 30, appear to 
be used in the sense in which they are used in the earlier cases under 
Act .\' of 1859, and mean “the rate actually paid and current in the vil¬ 
lage, and not the average r.ite.’’ 

As the definition of “ prevailing rate ’ given in section 31 A (1) will 
only apply in those districts to which the local ('.overninent may extend 
the provisions of that sub-section, the lulings in Mandal v. 

rnuannu Mavi Debt and other cases on this subject will be of importance 
in suits arising in districts to which they may not have been extended. 
In another case under clause (a', section 30, where it was found that 
there was no one prevailing rate, and that the laiyats holding lands in 
the village of similar description and with similar advantages paid ren 
at varying rates, it was heUl that the lowest rate might be taken and the 
rent of the defendants might be enhanced up to that rate ( Alif Khun v. 
Kiiyhiiiiiilh Tetaati, 1 C. W. 310V When there were different kinds 
of land, and the majority of tenants holding lands similar to those of 
the defendant paid a higher, r.rte, this higher rate was held to be the 
prevailing rate {Afu/iyni Kui v. Seo Charun Munder, l C. W. N., 
clxxix). In one case, decided under the former law, Dinu Ohazi v. 
Mohini Afohun Dus. {z\ W, K., I57\ it was held that, if a generally 
prevailing rate cannot be fouml, the currency of the diflcrent rates being 
so nearly equal as to make it impossible to say which is the prevailing 
rate, the average of the different rates current in the village may be 
t.'iken and tre.atcd .as the prevailing rate. But this < ase stands by itself. 
In Sumiru Khu/un v. iio/>ul J.u/ V'uyur, (l W. R., 5 ^'i Ki'Aiun lubi v. 
Chumitu Afudhub Kut, (if. W. R., 1771 :tnd Andh BihuH .s’/z/g// v. Dost 
.Muhomed, (22 W. R., 185), it w.as expressly said th.it the .adoption of an 
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average rate f^om different rates waS not the correct mode of fixing the 
proper rate, and in Sadhu Singh v. Rdmanugraha Lai, (9 W. R., 83), 
the words “ prevailing rate ” were held to mean the rate generally 
prevalent, or the rate paid by the majority of the raiyats in the village. 
In Dkunraj Kunwar v. Uggar Narain A^««z£/af, (15 W. R., 2), they 
were said to mean the rate paid by so large a majority of the same class 
of tenants for similar lands as would justify one to hold the rate 
to be the prevailing rate. Then, it was observed that a decision 
must be arrived at as to what is the prevailing rate, and a decree 
should not be given tor “ a fair rate ” (Pelaram Kotal v. Nund Kumar 
Chatioram, 6 W. R., Act X, 45). That rate need not be the prevailing rate; 
it may be a lower rate {Akul Chasi v. Amimiddin, 5 C. L. R., 41). Pat- 
warian and atnvabs must not be taken into consideration in finding 
what is the prevailing rate (Barmak C/taudhri v, Srinattd Singh, \2 
W. R., 29/ The fact of a particular rate of rent having been decreed 
against two raiyats not having rights of occupancy is not enough 
to show that the rate so decreed is the rate prevailing in the neighbour¬ 
hood v. Gyani Baktaur, i\ W. R., 142). Npr can the 

rate claimed be held to be established as the prevailing rate on 
the probability, or even the certainty, that if the rents of the neighbour¬ 
ing occuptnts were re-adjusted, they would come up to the rate claimed 
{Brindaban De v. Bisona Bidi, 13 W. R., 107). But the evidence of 
three pat-waris who put in their jamabandis, showing the rates paid 
by almost all the raiyats, i. e., the majority, was held sufficiently to 
prove the prevailing rate (Bring Lai v. Brockman, 13 W. R., 346). 

Clause (a). Lands of a similar description.—In one case, 
Tikatam Singh v. Sandes, (22 VV. R., 335), in which, although the plaint¬ 
iff had not given evidence as to the rate of rent payable by tenants of 
the same class holding lands of precisely sirhilar quality and adjacent 
to those occupied by the defendant, yet he had given evidence as to such 
lands so occupied of a somewhat better quality than those occupied by 
the defendant, and the rate of rent allowed was such as, regard being 
had to the slight difference in the quality of the lands, was proper to 
award in conformity with the spirit of the rent law, it was held that this 
decision was reasonable and was accordingly affirmed. The principles 
enunciated in this case, however, hardly seem to be good law. 

Clause (a>. Sufficient reason for holding at low rate.—.Suffi¬ 
cient reasons for raiyats holding at exceptionally low rates would seem 
to be that they hold the land on reclaiming or jangalburi leases, or have 
reclaimed the land (see Nur Mahomed v Hari Prasanno Rai, W. R., 
Sp. No., 1864, Act X, 75 ; Chaudhri Khan v. Gaur Jana, 2 W. R., Act X, 
40 ; Parmanand Sen v. Paddamani Dasiya, 9 W. R., 349 ; Surasundari 
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Debt V. Gulam Alt, 19 W. R., 141*; Haro Prasad Rai v. Janmajai 
Baira^, 9 Calc., 505 : 12 C. L. R., 251), or that they belong to classes 
of raiyats holding land at favourable rates of rent in accordance with 
local custom [see sec. 31, clause (c) ]. 

Clause (b). Rise in prices.— Under the old law, (sec. 17, clause 
(2), of Act X of 1859 and sec. 18, para. (3), of Act VIII. B. C., of 1869) a 
raiyat’s rent could be enhanced on the ground of a rise in “ the value of 
produce.” This was difficult to prove : see Haro Prasad Rat v. Umatara 
Debi, (7 Calc., 263). It will in future be easy, in consequence of the 
provisions of sec. 39, which prescribe the preparation of lists of the 
market prices of staple food-crops, to establish a right to enhancement 
on the ground of a lise in prices, which must be a rise in the prices of 
food-crops, and will not depend on the value of the particular crop 
grown by the raiyat, which, if for export, may fluctuate with the fluctua¬ 
tions of foreign markets. 

Clauses (c) and (d). Increase in productive powers of 
land.— The old law allowed of an enhancetnent of rent on the ground 
of an increase in “ the productive powers of land, otherwise than by the 
agency and expense of the raiyat.” This ground of enhancement has 
now been subdivided into two, vis., landlords improvements and fluvial 
action, which alone, in the opinion of the framers of the Act, “can bring 
about an increase in the productive powers of the land so as to justify 
iin enhancement of rent." “.All other cases,” it was said by Sir Steuart 

liayley, “seem to resolve themselves into cases, such as railways or 

canals, in which the landlord will get his enhancement by impiovement of 
prices, or else Into improvements eftected by Uovernment or by the 
raiyat” (Selections from papers relating to the Bengal Tenancy Act, 
1886, p. 415). 

Increase of area. Under the old law the raiyat’s rent could also 
be enhanced on the ground of an increase in area of the land held by 
him. This is, properly speaking, not a ground of enhancement, and is 
therefore dealt with separately in section 52. 

No notices of enhancement required. As already pointed 

out in the note to s. 6, p. $8, notices of enhancement are wholly un¬ 

necessary. 

By whom suit for enhancement may be brought.— Having 
regard to the provisions of sec. 188 of this .Act, a suit for enhancement 
of rent on the grounds specified in this section must be brought by all 
the landlords, and cttnnot proceed at the instance of some only of the 
fractional co-sharers {Gopal Chandra Das v. Umesh Narain Chaudhri, 
17 Calc., 695 ; Haidya Nath De Sarkar v. Him, 2 C. W. N. 44 ; 
25 Calc., 917). See note to sec. 188. Sec. 30 of the Act does not 



138 


liKx\(iAL TENANCY ACT. 


fChap. 


apply to the enhancement of tile rent of an undivided share of a 
holding {Honbol Brahma v. Tasimudin Mandal, 2 C. W. N, 680). A 
suit for enhancement may be brought by a farmer (/}urt'a Charan 
Ckaturji v Golak Chandra Bisvas, 23 W. R., 228) ; by an ijaradar when 
there is no stipulation in his lease precluding him from so doing {Buri^a 
Prasad Mahanti v. Jainarain I/asrah, 2 Calc., 474) ; and by a 
Hindu widow, whether suing as widow of her deceased husband or as 
guardian of her minor son (Surja Kanth Acharji v. Ifcmanta Kumari, 
20 Calc., 498 : L. R., 25 I. A., 25). 


Time from which enhancement takes effect. —Under the 
provisions of sec. 154, a decree for enhancement, if passed in a suit insti¬ 
tuted in the first eight months of the .agricultural year, ordinarily takes 
effect from the commencement of the next .agricultural year ; if passed 
in a suit instituted in the last four months of the agricultural ye;ir, it 
ordinarily takes effect on the commencement of the next year but one 
following : but a later date may for special reasons be fixed by the 
Court. 

Arbitration. —In a suit for enhancement of rent under sec. 30 the case 
was referred to arbitration, //e/d, that the arbitrator had jurisdiction to 
settle a fair and equitable rent as the parties declared that they would 
be bound by what the arbitrator would decide (o'ani^a Charan //ai v. 
Sasti Mandal, 6 C. W. X., 614). 

Court-fees. —Under sec. 6 , sub-sec. 11 of Act VII of 1870, in a suit 
to enhance the rent of a raiyat having a right of occupancy, the amount 
of the fee payable shall be computed .according to the amount of the rent 
of the land to which the suit refers, payable for the year next before the 
date of presenting the plaint. 


Kulos as to 
oiihaDCeinriit on 
ground of pre¬ 
vailing rate. 


31. Where an eiihaiiceiiieiit i.s elaiinetl 
on the ground that tlie rate of rent 
paid is below the prevailing nite-^ 


(a) in determining what fs the prevailing nite 
the Court shall have regard to the rates 
generally paid during the period of not les.s 
than three years before the institution of 
the .suit, and shall not decree an enhance¬ 
ment unle.ss there is a subshintial difference 
between the rate paid by the raiyat ami 
the prevailing rate found l>y the Court; 
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(/i) if in the opinion oT the Court the prevailing 
rate of rent cannot be satisfactorily 
ascertained without a local inquiry, the 
Court may direct that a local iiiquiry be 
held under Chapter XXV (O.XXVI Act 
V of 1908) of the Code of Civil Procedure 
, , bv such Revenue officer as the Local 

XIV of IHS>, 

Government may authorise iji that behalf 
by rules made under section 392 (G.XXVI 
r. 9. Act V of 1908) of the said code ; 

{<■) in determining under this section the rate of 
rent pa\oible l)y a raiyat his caste shall not 
be taken into consideration, unless it is 
proved that l)y local custom caste is taken 
int<» account in determining the rate ; and, 
whenever it is found that by local custom 
any descri[)tion of raiyats hold land at 
favourable rates of rent, the rate shall be 
determined in accordance with that custom ; 

{(1) in ascertaining the prevailing rate of rent the 
aiiKmnt of any eidiancement authorised on 
account of a landlord’s iinpi'ovement shall 
not be taken into consideration ; 

f (e) if a favourable rate has been determined under 
(rlause (c) Tor .any description of raiyats, 
sm-h rate may, if the Court thinks fit, be 
left out of eonsiileration in ascertaining the 
[U’cvailing rate ; 

(/’) if the holding is at a lump rental, the deter¬ 
mination of the rent to b(^ paid may be 
made by a.scertaining the different classes 
of land comprised within the holding, and 
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applying to the'area of each class the pre¬ 
vailing rate paid on that class within the 
village or neighbouring villages."] 

Extended to Orissa, (Not., Jan. 27th, 1892). 

Clauses (f) and (/) of this section have been added by the amending 
Act III, B. C.. of 1898, which has been extended to Orissa, (Not., Nov. 

5 th, 1898). 

Clause (b). Government Notification regarding rank of 
Commissioner.— In the Calcuthi Gazette of 22nd July, 1890 , I’art I, p. 
756, is published the following notification, with reference to the provi¬ 
sions of cl. ( 3 ) of this section :— 

“ In modiiicatiuii of the Government iiotitieation, dated 4tli Nov., 1S85. 
the Lieutenant-Governor has l)oen pleased to maku, under sue. StTi of Act XIV' 
of 1882, the following revised rules as to the persons to whom commis¬ 
sions shall Iw issued under the Bengal Tenancy Act. 

“ Whenever, under secs. .31 (6) and 1.5S (2) of the Bengal Tenancy Act, a 
Court directs that a local inijuiry be held under Chap. XXV (O.X.XV^I .Vet V 
of 1908) of the Code of Civil Procedure, the commission sliall hi; issnetl to 
such person, not being below the rank of a Sub-Uepnty Collector, as the 
Collector of the district may, from time to time, select for the purpose." 

“ The Court shall issue a precept to the Collector risjuiring him forth-« ith 
to nominate a Bt person as alwve to conduct the in(|uiry, and the comini.ssion 
shall be issued to the person nominated." 

Clause (b). Board of Revenue’s instructions regarding 
local inquires.— The Board of Kevenue in its circular No. 4 for 
August 1894, points out that the person to whom the commission is issued 

“ is Ijouml, under the Civil Procedure Cofle, to mak<.' the local iiiijuit ics him¬ 
self. He may entertain a reasonable staff of chainmi n and amiiis to enalde 
him to perform the work properly. 

“ No cost should be incurred to meet the charges of the local inquiry beyond 
that actually allowed by the Court issuing the commission, under rule (b) 
at page 41 of the High Court’s General Rules and Circular Orders, an revised * 
in 1891. If the probable costs were calculated with regard to the time likely 
to be ocenpied in the execution of the commission, and the commissioner finds 
that the time fixed is insufficient, ho sliould give timely notice to the party 
at whose instance the commission was issued and report the fact U> the Giiirt. 
Then, unless the sum necessary to cover the cxt«nises for such further |»eriod 
as may lie required to complete the execution of the eoinniis.Mion is. dc)Nisi(eil 
in Court by the party and the coinmissioner certified of such deposit, be 
should sospend the investigation at the close of the period originally fixed, 
pending the further instructions of the Court. 
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The expenses of the commission will generally fall under the following 
heads ; 

( 1 ) Rromunoration of the commissioner. 

( 2 ) His travelling and halting allowances. 

(. 1 ) Charges for the timiporary subordinate establishment that may l)e 
employed. ■ 

( 4 ) Inoidcntiil charges that may be unavoi<lable. 

The first will be oalcnlated on the basis of the actual pay which the person 
to whom the commission is issued has been receiving. The second will be 
regulated by the scab' prescribed for officers of tjovernment of the class to 
whiehthe commissioner belongs, unless the Court should, for exceptional 
reasons, order an allowance in excess of the above. The third and the fourth 
will be passed on the authority of the Revenue officers concerned, but must on 
no account assume proportions so as to exceed, in conjunction with the charges 
under heads (1) and ( 2 ), the sum actually allowed by the Court." 

The Board of Revenue in its circuhir No. 7 of April, 1899, says :— 

“ The words ‘ from time to time’, in the notitic.ition, above quoted" (1. r., 
the Government notification) “give tlm Collector the option of changing his 
nomination, if in case of sickness, transfer, urgent press of work, or other 
valhl reason, his original nominee eamiot make the en(|uiry." 

Clause (o).—The provisions of this cl.iitse are founded on, .and are 
.almost identical with, those of section 30 of the North-Western Pro¬ 
vinces Rent Act I'XII of 1.S81). The custom in question must be a loc.al. 
and not a family custom. (Reynolds's N. W. Provinces Rent Act, 
P- 34 '- 

[31 A. (I) In any district or part of a district to 

which this sub-section is extended by 
the Local Government by notification in 
the Calcujtta Gazette, whenever the pre¬ 
vailing rate for any class of land is to be 
ascertained under .section 30, clause (a), by an examin¬ 
ation of the rates at which luftids of a similar descrip¬ 
tion and with similar advantages are held within 
any village or villages, the highest of such rates at 
which and at rates higher than which the larger 
portion of those lands is held may be taken to be the 
prevailing rate. 


What may tw 
taken in certain 
diatricta to be 
the “prevailing 
rate.” 
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Illustraiiom. 

(a) The rates at which land of a similar description and with 
similar advantages is held in a village are as follow :— 

Bighas. Rs. a. I'. 

loo .at I o o 

200 .„ I So 

*50 .. I '2 o 

lOO . .. 2 O O 

150 . ,,240 

Total...700 

Then, Rs. 2-4 is not the prevailing rate, because only 150 bighas, or 
less than half, are held at that rate. Rs. 2 is not the prevailing rate, 
because 250 bighas, or less than half, are held at that or a higher rate. 
Re. I-12 is the prevailing rate, because 400 bighas, or more than half, 
are held either at this or a higher rate, and this is the highest rate at 
which, and at rates higher than which, more than half the land is held. 

(/^) The rates at which land of a similar description and with 
similar adv.antages is held in a village are as follow :— 

Bighas. Rs. a. p. 

too ... ... ... ... ... .at I 00 

250 . ,,140 

150 .. I 8 o 

■ 150 .. t 12 o 

50 .,,200 

Total ... 700 

Then, for the reasons given in illustration ((«), neither Rs. 2 nor Re. 
1-12 is the prevailing rate, nor is Re. i-S the prevailing rate, because 
only 350 bighas (exactly halQ are held at Re. 1-8 or at rates higher than 
Re. 1-8. In this case Re. 1-4 is the prevailing rate, because more than 
half the lands are held at Re. 1-4 or higher rates, and this is the highest 
rate at which, or at rates higher than which, more than half the land is 
held. 

(2) The Local Government may, by a like noti¬ 
fication, withdraw sub-section (1) from any di.strict or 
part of a district to which it ba.s been extended as 
aforesaid.] 
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Extended to Orissa (Not, Nov. 5th, 1898) and to the district of 
Tipperah (Not., No. 1470, T. R., dated .September ist, 1900) 

Section 31 A.—This is a new section introduced into the Act by 
the amending Act III, IJ. C., of 1898. In it the Legislature for the first 
time abandons the principle laid down in the rulings of the High Court 
(see note, pp. 134, 135) to the effect that the prevailing rate is that paid by 
the majority of raiyats in the village and. prescribes that the highest of 
the rates at which and at rates higher than which the major portion of 
the lands of any area is held may be taken to be the prevailing rate. This 
is a new departure in two respects, via., {\) that the prevailing rate is 
now defined not with reference to the number of raiyats paying rent, but 
with reference to the quantity of land for which rent is payable ; and 
(2) that it enables the highest of rates in the ascending scale of rates, at 
which and at rates higher than which the major portion of land of a 
.'.imilar description and with similar advantages in the same village or in 
neighbouring villages is held, to be taken as the prevailing rate ; so that 
in time all lesser rates m.iy be raised to this rate. The provisions of 
sub-section (t) will, however, only be applicable in those districts to 
which the Local Ciinernmenl may see fit to extend them. See note, 
PP- '33, '34- 


[31B. When the jirevailing rate has once been 
tleterniined by a Revenue Officer under 

Limit to i-n- ' ^ 

hiui.emeni of Oluiptei’ A or by a Olvil Oourt in any 
picvaihiig r.iti. undoi’ tliis Act, it .shall not be liable 

to enhancement stive on the ground and to the extent 
specified in section 30, cltiu.se {h), tind .section 32.] 


Extended to Orissa (Not., Nov. 5th, 1898). 

Section 31 B. -This section was also introduced into the .Act by 
the amending .Act of 1898. • 


In the statement of Objects and Reasons it was st.ited : “ In order 
to guard against all the r.ues being levelled up to the maximum rate by 
manipulation of new prevailing rates from time to time, it is provided in 
section 31B that a prevailing rate once determined sh.all not be liable 
to enhancement except on the ground of rise in prices.” The section 
applies only to the enhancement of a prevailing ritle, when such a r.ate 
has once been determined. It would not apparently prevent the rent 
of a particular holding being enhanced on any of the other grounds 
specified in section .30 of the Act, i.e. “landlord’s improvements" or 
"fluvial action.” Where sm h grounds arc applicable to a particular 
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holding, its rent can apparently be enhanced, even though the rent had 
been fixed with reference to a prevailing rate. 


Rules as to 
enhancement on 
ground of rise 
in prices. 


32. Where an enhancement is claimed 
on the ground of a rise in prices— 


(a) the Court shall compare the average prices 
during the decennial period imjnediately 
preceding the institution of the suit with 
the average prices during such other 
decennial period as it may appear equitable 
and practicable to take for comparison ; 

(b) the enhanced rent shall bear to the previous 

rent the same proportion as the average 
prices during the last decennial period bear 
to the average prices during the previous 
decennial period taken for purposes of 
comparison ; provided that, in calculating 
this proportion, the average prices during 
the later period shall be reduced by one- 
third of their excess over the average 
prices during the earlier period ; 

(c) if in the opinion of the Court it is not practic¬ 

able to take the decennial periods prescribed 
in clause (a), the Court may, in its discre¬ 
tion, .substitute any Shorter periods therefor. 


Extended to Oris.sa (Not., June 27th, 1892). 


Clause (a). —.Section 39 provides for the preparation of price-lists so 
as to enable the provisions of this clause to be given effect to. 

Clause (b). —The rule of proportion embodied in this clause is that 
laid down by the Judges in the case of Thakurnm Dost v. Hisheshar 
Mukhurji (fe. L. R., F. B., 202 : 3 W. R., Act X, 29). The deduction 
prescribed in the proviso is to allow for the increased cost of production. 
The Select Committee on the Bill on this point said :—“We recognised 
the difficulty of making the Courts ascertain the actual cost of procfuc- 



liec. 33.] 


IiANDI,ORl)’.S IMPROVRMKNTS. 


145 


tion, and, as it was necessary to fix an arbitrary limit, wefcave fixed the 
deduction at one-third as a general rule ” (Selections from papers re¬ 
lating to the Bengal Tenancy Act, 1885, p. 384). 


RuIuh as tocn- 
hanooment on 
ground of land¬ 
lord’s iniprovo- 
niimt. 


33. (1) Where an enhancement is 
claimed on the ground of a landlord’s 
improvement- - 


(а) the Court shall not grant an enhancement 

unless the improvement has been register¬ 
ed in accordance with this Act ; 

(б) in determining the amount of enhancement 

tbe Court .shall have regard to— 


(i) the increase in the productive powers of 
land caused or likely to be caused by the 
improvement, 

(ii) the cost of the improvement, 

(iii) the cost of the cultivation required for 

utilizing the improvement, and ' 

(iv) the existing rent and the ability of the 

land to bear a higher rent. 


(2) A decree under this section shall, on the 
application of the tenant or his succes.sor in interest, 
be subject to re-consideration in the event of the 
improvement not producing or ceasing to produce the 
estimated effect. 


Extended to Orissa (Not., June 27th., 1892). 

The subject of “improvements” is de.aU with in sections 76 to 83. 
The rent of an occupancy raiyat may, also under section 29, be enhanced 
by private contract made between the landlord and the raiyat on account 
of an improvement made by the landlord ; hut the enhanced rent fixed 
by such contract is only pay.able subject to the restrictions laid down in 
proviso (ii) to section 29. 

10 
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Rules as to en¬ 
hancement on 
ground of in¬ 
crease ill pro¬ 
ductive powers 
due to fluvial 
action. 


34- Where an enhancement is 
claimed on the ground of an increase 
in productive powers due to fluvial 
action— 


{a) the Court shall not take into account any 
increase which is merely temporary or 
casual ; 

(6) the Court may enhance the rent to such an 
amount as it majr deem fair and equitable, 
but not so as to give the landlord more 
than one-half of the value of the net in¬ 
crease in the produce of the land. 

Extended to Orissa (Not., June 27th, 1892). 

The rule laid down in clause (a) follows the High Court rulings under 
the old law in Krishna Mohan Pairo v. Hari Sankar Mukhurji, (7 W. 
R., 235) and Abdul Ghani v. Bhattu, (22 W. R., 350J. 

36- Notwithstanding anything in the foregoing 
' sections, the Court shall not in any case 

by^*^"°to*be decree any enhancement which is under 
fair and equit- circumstances of the case unfair or 

able. 

inequitable. 

Extended to Orissa (Not., June 27th, 1892). 


Power to order 
progresiaive en¬ 
hancement. 


36. If the Court passing a decree for enhance¬ 
ment considers that the immediate en- 
forcement of the decree in its full extent 
will be attended with hardship to the 
raiyat, it may direct that the enhancement shall be 
gradual; that it is to say, that the rent shall increase 
yearly by degrees for any number of years not exceed¬ 
ing five until the limit of the enhancement decreed 
has been reached. 

Extended to Orissa (Not. June 27th, 1892). 
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37 . (1) A suit instituted for the enhancement of 

Limitation of ground that 

right to bring the rate of rent paid is below the prevail- 

auooessivo en* , ^ 

hanoement ing rate, or On the ground of a rise in 
prices, shall not be entertained if within 
the fifteen years next preceding its in.stitution the 
rent of the holding has been enhanced by a contract 
made after the second day of March, 1883, or if 
within the said period of fifteen years the rent has 
been commuted under section 40, or a decree has been 
passed under this Act or any enactment repealed by 
this Act enhancing the rent on either of the grounds 
aforesaid or on any ground corresponding thereto or 
dismissing the suit on the merits. 

Failure in a previous suit (or .additional rent (or additional lands, does 
not bar a similar suit within fifteen years, Moharja Radhakisote Mani- 
kya V. Umedali, (12 C. W. N., 904). 

(2) Nothing in this .section shall affect the provi¬ 
sions of section 373 of the Code of Civil 
XIV of 18S2. (o.XXIII. r. 1, of Act V 

of 1908). 

Extended to Orissa (Not, June 27th, 1892). 

Sub-section ( 1 ).—The 2nd March, 1883, is the date on which 
leave to introduce the Bill to amend the rent law was obtained. 

A decree obtained in a suit instituted to enforce a contract made 
before the 2nd M.irch, 1883, ui which the defendant agreed to pay a 
higher rent was held to be no bar under the provisions of this section 
to a suit for enchancement of rent under the provisions of the Ten.ancy 
Act (A’. Miner v. Dxvarka Nath ChukruTarf/y, decided by Prinsep and 
i^anerjee, J.J., May 28th, i89t). 

A suit for both enhancement and arrears at an enhanced rate is main¬ 
tainable. The causes of .action, though separate, may be combined 
under sec. 45. C. P. C., (Gudar Tttuari v. Brij Nandan Prasad, 5 C. W. 
N., 880). 

Waiver of enhanced rent decreed.—In 1267 the Plaintiff ob¬ 
tained a decree in a suit to enchance the defendant’s rent. It was held 
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that the acceptance by the plaintiff of'the old rent from 1268 to 1271 
was no waiver of his claim to the higher rent decreed to him (^Lauder v. 
Binod Lai Ghosh, 6 \V. R., Act 37). 

Reduction of rent. 

38. (1) An occupancy-raiyat holding at a nioney- 
Reriuotion .if institute a suit for the reduc- 

tion t)f his rent on the following ofrounds, 
and, except as herein.after provided in the case of a 
diminution of the area of the holding, not otherwise, 
(namely) : — 

(n) on the ground that the soil of the holding 
has without the fault of the raiyat become 
permanently deteriorated by a deposit of 
sand or other specific cause, sudden or 
gradual, (n* 

(/v) on the ground that there has been a fall, not 
due to a temporary cause, in the average 
local prices of staple food-crops during the 
currency of the present rent. 

(2) In any suit instituted under this section, the 
Court may direct such reduction of the rent as it 
thinks fiiir and equitable. 

Extended to Orissa (Not., June 27th, 1892). 

A raiyat cannot by any contract made after the passing of this Act 
contract himself out of the provisions of this section [(^ec. 178, sub-sec. 
( 3 ).cL (/)]■ 

Redaction of rent.— -An occupancy raiyat cannot sue for a reduce- 
tion of rent except on one of the grounds specified in this section. He, 
therefore, cannot sue to have his rent abated on the ground that it is 
higher than the prevailing rate. But neither could he do so under the 
old law (Bnhan Mandal v. Shib Kumari Barmani, 21 W. R., 404). Nor 
could he have applied for abatement of rent on the ground of fraud, his 
remedy being to apply to have the contract set aside (Suhur Alt v. Amin 
Ahalya, 8 W. R., 504 ; Darimha Debya v. Nilnumi Sinj^h Deo. 5 C. L. R., 
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465) ; and a landlord receiving,remission from Government on account of 
damaffe done to his estate by a cyclone was not on that account bound to 
allow a remission to his under-tenants, unless he had received the former 
on the understanding or agreement that he would allow it in turn { Golak 
Chandra hfahanti v. Parbati Charan Das, 15 W. R., 167). 

How reduction of rent can be claimed. -Under the old law 
a raiyat entitled to a reduction of rent had three courses open to him. 
He could either sue for abatement of rent or wait till sued by his land¬ 
lord and then set up a claim to a set-off, or he might complain of an 
excessive demand of rent and sue for a refund (see Dell’s Law of Landlord 
and Tenant, 2nd. edit., p. 57 ; and Harry v. Abdul All, VV. R., .Sp. No., 
1864, .Act X, 64 ; li iikantho Paraki v. Sutendro Math A'ai, 1 W. R., 84 ; 
Suvi V. Ab/ial Nath Pasti, 2 W. R., Act X, 28 ; Dindyal Lai v. Thakni 
Kunwar, ,6 VV'. R., Act X, 24 ; Nil Mani Sinyfh Deo v. Atincda Prasad 
Mukhurji, to VV. R., K. B., 41 : 1 B. L. R., I'. B., 97 ; Mahtab Chand v. 
Chitro Kmnari Debt, 16 VV. R., 201 ; Gaur Kishor Chandra v. lionomali 
Chaudhuri, 22 VV'. R., 117]. The present section only provides for a re¬ 
duction of rent being obtained on the grountis specified in it in a suit 
instituted for the purpose. A tenant may als:) obtain a reduction of rent 
under section 52 (1) (b) on the ground of a deficiency proved to exist in 
the area of his tenure ,or holding, but xvliether this reduction must be 
sued for. or whether the deficiency of area may be pleaded by way of 
set-off, is not .ipp.uent. .V raiyat fron; whom any sum has been ex.icted 
as rent may •.dso sue under sec. 75 for a refund .md for an additional 
sum as a penalty. 

Permanent deterioration of soil of bolding—In Gauri 
Patrj, V. Rcily, (20 C.ilc , 579', it was said that the Judge of the Court 
below w.as wrong in his interpretation of the xxoid “permanent'’in this 
section. He seemed to think that a deterioration ought not to be held 
to be permanent, if by application cf c.ipital and skill the cause of the 
deterioration might be removed. But .i more libera! interpretation must 
be put upon the word, and it must be construed with reference to 
existing conditions. Umler the old law it was held that the grounds 
on which a raiyat could claim an abatement must have resulted from 
causes beyond his control {Mansur Alls', l/arvey, 11 VV. R. 2yi), such 
as a deposit of sand on part of his l.md ilnayatultah v. Haiti Raksh, 
W. R., Sp., 1864, Act .\., 42) 

Produce-rente. —The provisions of sec. 38 apply only to rents 
payable in money. There is no provision ol this Act under which 
raiyats paying rent in kind can claim or sue for a lexluction of vent. 
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Price-lists, 

39- (l) The Collector of every district shall 

Pricelists of monthly, or at shorter inter- 

Btepie food- vals, periodical lists of the market-prices 
of staple food-crops grown in such local 
areas as the Local Government may from time to 
time direct, and shall submit them, to the Board of 
Revenue for approval or revision. 

(2) The Collector may, if so directed by the 
Local Government, prepare for any local area like 
price-lists relating to such past times as the Local 
Government thinks fit, and shall submit the lists so 
prepared to the Board of Revenue for approval or 
revision. 

(3) The Collector shall, one month before sub¬ 
mitting a price-list to the Board of Revenue under 
this section, publish it in the prescribed manner 
within the local area to which it relates, and if any 
landlord or tenant of land within the local area, 
within the said period of one month, presents to him 
in writing any objection to the list, he shall submit 
the same to the Board of Revenue with the list. 

(4) The price-lists shall, when approved or 
revised by the Board of Revenue, be publi.shed in 
the official Gazette ; and any manifest error in any 
such list discovered after its publication may be 
corrected by the Collector with the sanction of the 
Board of Revenue. 

(5) The Local Government shall cause to be 
compiled from the periodical lists prepared under this 
section lists of the average prices prevailing through- 
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out each year, and shall cause them to be published 
annually in the official Gazette. 

(6) In any proceedings under this Chapter for 
an enhancement or reduction of rent on the ground 
of a rise or fall in prices, the Court shall refer to the 
lists published under this section, and shall presume 
that the prices shown in the lists prepared for any 
year subsequent to the passing of this Act are correct, 
[and may presume that the prices shown in the lists 
prepared for any year prior to the passing of this Act 
are correct], unless and until it is proved that they 
are incorrect. 

(7) The Local Government, subject to the 
control of the Governor-General in Council, .shall 
make rules for determining what are to be deemed 
staple food-crops in any local area and for the 
guidance of officers prc{)aring price-lists under this 
section. 

The words in br.ickets were inserted in this section by the amending 
Act of iSyS, which has been extended to Orissa tN’ot., Nov. 5th, 1898). 

Price-lists.—Price-lists relating to current times have been pre¬ 
pared ever since the passing of the Tenancy Act under rules to be found 
in Chap. II of the (iovt. rules under the Tenancy Act (see 
Appendix I). By tlovt. notification No. 4307 L. R., dated Nov. 7th, 
i8y6, published in the CtUuttii OasetU of Nov. 11, 1896, Part I, p. 1150, 
price lists for periods anteriftr to the passing of the Tenancy Act in 
certain specified marts in the Orissa division h.ave been ordered to be 
prepared (see Schedule 11 appended to the Govt, rules, Appendix I). 

Sub-seotioa (0).— This sub-section, as originally p,assed, provided 
that only price-lists “prepared for any year subsequent to the passing of 
the Act” should be presumed to be correct. The Bill to amend the Act, 
which afterwards became the Bengal Tenancy (Amendment) Act, 1898, 
proposed to omit these words. 

On the motion of the Hon’ble Babu Surendro Nath Banerjee in 
Council, the words now inserted in the section were added to it, and the 
words it was proposed to omit were allowed to remain. Fhc effect of 
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this amendment is that price-lists for periods subsequent to the passing 
of the Act shall, and those for periods prior to the passing of the Act 
may, be presumed to be correct, until it is proved that they are 
incorrect. 

Boles regarding the preparation of price-lists.—For these 
rules, see Chap. II, of the Government Rules under the Act, Appendix I. 

Commutation. 

40. (1) Where an occupancy-raiyat pays for a 

Commutation, holding rent in kind, or on the estimated 
Commutation value of a portion of the crop, or at rates 

of rent psyanle / ^ , 

in kind. Varying with the crop, or partly in one 

of those ways and partly in another, [or partly in any 
of those ways and partly in cash,] either the raiyat or 
his landlord may apply to have the rent commuted to 
a money-rent. 

(2) The application may be made to the Collector 
or Sub-divisional Officer, or to [a Revenue-officer ap¬ 
pointed by the Local Government under the de.signa- 
tion of Settlement Officer or Assistant Settlement 
Officer for the purpose ot making a survey and 
record-of-rights] under Chapter X, 'or to any other 
officer specially authorized in this behalf by the Local 
Government. 

(3) On the receipt of the application the officer 
may determine the sum to be paid as a money rent, 
and may order that the raiyat shall, in lieu of paying 
his rent in kind, or otherwise as afore-said, pay the 
sum so determined. 

(4) In making the determination the officer shall 
have regard to— 

(a) the average money-rent payable by occupancy- 
raiyats for land of a similar description and 
with similar advantages in the vicinity ; 
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(b) the average value of the rent actually received 

by the landlord during the preceding ten 
years or during any .shorter period for 
which evidence may be available ; 

(c) the charge.s incurred by the landlord in res¬ 

pect of irrigation under the .system of 
lent in kind, and the arrangements made 
on commutation for continuing those 
charge.s ; and 

W<t) improvements effected by the landlord or by 
the occu[)ancy-raiyat in respect of the 
raiyat’s holding, and to the rules laid down 
in section 3.3 regarding, enhancement of 
rent on the ground of a landlord's 
improvement.] 

(5) The order shall be in writing, shall state the 
grounds on which it is made, and the time from 
which it is to take (.•fleet, and shall be subject to 
appeal in lik(j manner as if it were an order made in 
an ordinary revenue pi’oceeding. 

(6) If the a[)plication is opposed, the officer .shall 
consider whether under all the circumstances of the 
case it is reasonable to grant it, and shall grant or 
refuse it accordingly. ^ If he refuses it, he shall 
record in writing the reasons for the refusal. 

Under sec. 178, sub-section (3^, cl. nothing in any contract made 
after the pasbing of the Act can take away the right of either landlord 
or tenant to apply for .a coitiimitation of rent under this section. But it 
has been ruled that a landlord may demand payment of rent in kind in 
accordance with the original contnict, although the tenant has paid rent 
in money for some years (So/mM Alt v. Abdul A/i, 3 t:. W. N., 151.) 

Rents payable in kind.— ■■ The eyHlem of rent payment in kind 
pruvirile extensively only in tin; dirttricls of (tayo, Slmlial>ud and Patna, 
wheru the eliarueter of the'miiilry tender . iic'eo«.'iiry the in.iinti ii.mee of an 
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elaborate village system of irrigation ; but in most, if not all, other districts 
of the province lands are also found, tho produce of which is divided between 
the cultivator and the landlord, and tho marked absence of applications for 
commutation would seem to indicate that this section of the law is little 
. known. It may, however, be also largely due to local custom recognizing in 
such cases no right to the land in the cultivator, but merely to a .share of tho 
produce raiseil by him. In Bihar the holding of land on a protluco rent, 
known as the hhaoli (*) system is a regular form of tenancy, very common 

in the three districts named above lying south of the Ganges.The practical 

difficulties in the way of maintenance of the system of irrigation by the raiyats 
themselves, which would necessitate combination among tho residents of each 
village or of several villages, where a water channel serves more than one 
village, have undoubtedly established among the tenants a preference for the 
bhaoii system. Under it the rental varies with the outturn of the crops, and 
the tenants are, at least, secured half their produce ; while the landlord on 
whom the duty of maintaining the irrigation work devolves, is under a strong 
inducement in his own interests to keep them in fair order.” (Secy, to the 
Board of Revenue's report on the working of the Tenancy Act, No. 419 A, 
dated 30 th April, 1892 , para. 21 ). 

Board of Revenue’s instructions under this section.— 
The Board of Revenue in their circular No. 5, dated June, 1892, have 
issued the following instructions for the guidance of officers to whom 
applications for commutation are made. ' 

“The Board have reason to l)elievo that miseonception c.vists among some 
officers as to the re<juircments of the law under section 4 ‘.i of the Bengal 
Tenancy Act, and that this has led to the rejection of applieatibns for 
commutation of rents payable in kind on insufficieut grounds, and the 
c-onsequent discouragement of such applications. They desire, therefore to 
point out that, subject to the grounds c»f his decision being recorded and to 
an appeal, the oGBcer dealing with an application under the section has full 
discretion to seek for such evidence, and make such injuiry, as he may deem 
necessary in order to determine the money-rent to be fixed. If the tenants 
are unable to produce receipts showing yie quantity of prrsluce previously 
received by the landlord or its cash-equivalent—and they will seldom possess 
such receipts—or the landlords file papers purporting to give previous out¬ 
turns and divisions of the crops which tho tenants repudiate, or which arc 
apparently false, the applications should not necessarily be rejected, but the 
officer should endeavour to arrive at a fair estimate of the money-rent by re¬ 
cording and duly considering such oral testimony as may lie produced by tho 
parties, by reference to other sources of information, such as the cess papers 
of the estate, and, if necessary, by local injuiry eonilucted in person or 
through some other coroimtent officer. See Board’s Settlement Manual of 
1908 Part II, Chap, XI, r. 526 p. 137 . 

(i; Frobably a cuntractiuu of ihao, rate aud mUi, rclslins to. 
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Sub-seotion (6). —The provisions of this sub-section are imperative. 
The object of requiring the time from which the order is to take effect 
to be stated is to enable the parties to know from what date the new 
arrangement is to come into operation. It ought not to be left in un¬ 
certainty and in the absence of any date being fixed in the order, the 
order must be taken to be practically inoperative, or at any rate, to 
remain in suspense, until it is amended by the specification of the term 
of its operation (Raghunath Saran Singh v. Dhoda Rai, i8 Calc., 467). 

An appeal from an order of a Collector under this section to the 
Commissioner must be preferred within 30 days (Sch. Ill, art. 5). An 
order passed in appeal by a Revenue Court under sec. 40 is final {Suit- 
gram Singh v. Ramgir, 3 C. W. X., 311). 

Sub-section (6).— When the application for commutation is op¬ 
posed, the application may be granted or refused, according as the 
officer disposing of it may think proper. The section does not provide 
for the case, which is of common occurrence, in which the application is 
opposed on the ground that the rent is not payable in kind but in money. 

No suit will lie in Civil Court to call in question propriety 
of an order under this section.— A tenant made an application to 
the Collector under sec. 40 of this .Act for a declaration that he was the 
defendant’s raiyat in respect of a parcel o(.gnsas/ha kasht land and for 
commutation of the rent which had hitherto been payable in kind. The 
Collector granted the application ; but the order was reversed on appeal 
by the Commissioner. The tenant then sued under section 42 of the 
Specific Relief Act for substantially the same relief as he had asked be¬ 
fore the Collector. It was held (i) that an order passed in appeal under 
sec. 40 is final, and no suit lies in the Civil Court by which its propriety 
can be questioned ; and (2) that before the passing of the Tenancy .Act 
no suit could lie in the Civil Court for commutation of the rent, and, 
therefore, the 5pecial procedure laid down in sec. 40 for enforcing the 
new right created therein is the only procedure which can be followed 
{Saligram Singh v. Ramgir^ 3 C. W. N., 311). 

Ohanges made by Act I, B.C., of 1907.— The alteration in 
sub-section (2) made by s. tt. Act I. 1 $. C., 1907, was, it was said in the 
Select Committee’s report, for the purpose for ensuring that the power 
to commute rents should be entrusted only to an officer of some standing. 
The Select Committee explain the reason for the addition of clause [d) 
as follows; 

•‘At present section 40 oontiiins no provision rciiuiring an officer coiiuuut- 
iiig produce rents to hiiv<! regard to improvements made l>y the landlord or 
tenant in respect of the holding uiiiloi' vouiniutation. Wo consider this ii do- 
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feot, as the existence of snoh improvements is often an important factor in 
determining the amount of the cash rent to be fixed on commutation. We 
propose, therefore, to add a pro\ isioii to suli-seelion ( 4 ) of section 4 M allowing 
this to be done." 

[40A. (l) Where the rent of a holding has been 

Period for which uiuted Under Section 40 , it shall not, 
urr"to**lmain ^xcept Oil the ground of a landlord’s ini- 
unaitered. proveuient or of a subsequent alteration 
of the area of the holding, be enhanced for fifteen 
years ; nor shall it be reduced for fifteen years, save 
on the ground of alteration in the area of the holding, 
or on the ground specified in clause («) of sub-section 
(1) of section 38. 

(2) The said period of fifteen years shall be count 
ed from the date on which the order takes effect 
under sub section (5) of section 40.] 

This section has been added to the .act in Bengal by sec. ic Act 1 , B. 
C., of 1907. In explanation of the introduction of this section the Select 
Committee on the Bill observe that the .absence of such a provision as 
this would seem to be a defect in the present law. 
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CHAPTER VI. 

Non-occufaiicy-baiyats 

41. This chapter shall apply to raiyats not 
Ap,.iioati.m of having a right of occupancy, who are in 
Chapter. referred to as non-oceupancy- 

raiyats. 

Extended to Orissa, (Not., Sept, loth, i8gi). 

Non-occupancy rights.—Not)iing in this Chapter applies to 
proprietors’ private lands sec. Ii6), or to land held under the custom of 
nthnndi [sec. i8o (2)]. Non-occupancy rights can be acquired in agri¬ 
cultural land, even though the person letting the tenant into the land 
has no valid title and is therefore a trespasser \Mohin Chandra Saha 
V. fjit-ari Paramaniky 17 Calc, 45 \ Hi nod ImI Prakashi v. Kaiu 
Paramanik, 20 Calc., yoSI, provided the tenant has acted in good 
faith {Piari Xfohan Mandal v. Radhika Mohan Hazra, 8 C. \V. N., 315 : 
Upendro Chandra lihatlacharya v. Pratab Chandra Pradhan, 3 C. VV. X., 
320). See notes to sec. 3 {3', p. 25 : and sec. 5, p. 56. Hut this is not the 
case when the Transfer of Property .-Xct is applic.able (Shoo Charan Laiv. 
Prabhu Dayal, i C. W. .N., 142). .\ non-occupancy raiyat can sub-let his 

land (sec. 85), and by no contract made after the passing of the .Act can he 
bind himself not to do so sec. 187 (3) (e)]. .Non-occupancy rights may 
be transferable by custom (sec. 183), and may, in .accordance with local 
usage, be bequeathed [sec. 178 (3) (d)], and nothing in a contract made 
after the passing of the Act can take away a naiyat’s right to transfer 
or bequeath his holding in .accordance with loc.al us.agc [sec. 178 (3) (d)]. 
Hut non-oci upancy rights are n*l heritable (A'an'in v. Sundtr Boiaa, 
24 Calc., 207 ; I C. VV. N., 89 ) : at least they are not heritable under the 
Bengal Tenancy Act, whatever m.ay be the case independently of the Act 
{Lakhan Narain Das v. Jainath Panday, 34 Calc., 516: ii C. VV. N., 
626: 5 C. L. J., 457). See also (Iday Chandra Das v. Hari Das, 
13 C. VV. N., 937. Section 26 expressly makes the right of an 
occupancy.raiyat heritable, and therefore by necessary implication the 
right of .a non.occupanc y raiy It is not heritable {Ljikhan Narain Das 
V. Jainath Pandty, 5 C. L. J.. 457 : 11 C. VV. cN., 626). .Non-occup.ancy 
raiyat cannot apply for reduction of his rent, except on the ground 
of diminution of area [sec. 52 (b)]. Hut in Gauri Paira v. Reily 
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(20 Calc., S 79 )j il had been said that, “though it is only an occupancy- 
raiyat, who is authorized by the Act to bring a suit under sec. 38, yet the 
principles laid down in that section ought to be taken into consideration 
in all proceedings for the settlement of rent, whatever be the status of the 
raiyats.” .A non-occupancy-raiyat can construct a well and erect a suitable 
dwelling-house for himself and his family on his land, without his land¬ 
lord’s permission, and he can make any other improvement, as defined in 
sec. 76, if his landlord, after being requested in writing to make the 
improvement, neglects to make it (sec. 79).(i) 

Accretion.— A non-occupancy-raiyat can acquire a right to a newly 
formed land as an accretion to his holding under clause (i) of sec. 4 of Reg. 
XI of 1825, {Amjad Ah' v. Kaderjan Bibi, 13 C. \V. N., 269 : 8 C, L. J., 

537 ; Ahmad Bepari v. Toki Mahomed, 13 C. W. N., 267 : 8 C. L. J., 

538 ; Miajan v. Akram AH, 8 C. L. J., 541). 

42- When a non-occupancy-raiyat is admitted to 

, .. . , the occupation of land, he shall become 

Initial rent of , 

liable to pay such rent as may be agreed 
on between himself and his landlord at 
the time of his admission. 

Extended to Orissa, (Not., Sept. loth, 1891). 

43- The rent of a non-occupancy-raiyat shall not 
Conditions of be enhanced except by registered agree- 

enhancement of . , , 

rent. ment or by agreement under section 46 ; 

Provided that nothing in this section shall prevent 
a landlord from recovering rent at the rate at which 
it has been actually paid for a continuous period of 
not less than three years immediately preceding the 
period for which the rent is cfaiined. 

Extended to Orissa, (Not , .Sept, loth, 1891). 

Enhancement —There are no restrictions on the enhancement of 
a non-occupancy-raiyars rent by registered agreement, as there are in 
the case of an occupancy-raiyat’s rent (sec. 29'. But a non-occupancy- 
raiyat cannot be compelled to execute an agreement under sec. 46, 
unless the Court considers the rate of rent demanded by the landlord to 
be fair and equitable [sec. 46 (6)]. An occupancy-raiyat’s rent once 

(1) Cf. sec. 108 (p), Act IV of US2, wlilch liowervr hw not ItcoD extended uniter s. 1 IT 
to BgrifntUural Icmoa. 
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enhanced cannot be enhanced by contract again for fifteen years [sec.. 
(29) (c)]. There is no such limitation on the enhancement of a non- 
occupancy-raiyat’s rent, but if he agrees to pay the rent stipulated for 
in an agreement tendered to him under sec. 46, he can remain in occu¬ 
pation of his holding at the rate for a period of five years [sec. 46 (7)]. 

44. A non-occupaney-raiyat shall, subject to the 

provisions of this Act, be liable to 
Grounds »n . . . . 1 

which nonoccu- ejectment on one or more or the 

rniTyUcjeotck following grounds, and not otherwise, 

(namely) :— 

(a) on the ground that he has failed to pay an 
arrear of rent; 

(b) on the ground that he has used the land in a 

manner which renders it unfit for the 
purposes of the tenancy, or that ho has 
broken a condition consistent with this Act 
and on breach of which he is, under the 
terms of a contract between himself and 
his landlord, liable to be ejected ; 

(c) where he has been admitted to occupation of 

the land under a registered lease, on the 
ground that the term of the lease has 
expired ; 

(d) on the ground that he has refused to 

agree to pay ii fair and equitable rent 
determined under section 46, or that the 
term for which he is entitled to hold at 
such a rent has expired. 

Extended to Orissa, fNot., Sept. 10th, 1891). 

EJjeotment.—The terms of this section show that a non-occupancy- 
raiyat cannot be ejected from his holding except on the grounds specified 
in this section. Parting with the possession of a portion of the holding 
or denying the title of the person under whom the non-occupancy-raiyat 
holds is therefore not a ground of forfeiture, and a non-occupancy-raiyat 
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cannot be ejecte l for having done oither (jChandm Mohan Mukhopadfiya 
V. Bisseswar Chaturji, l C. W. N., 158). 

Clause (a). —This clause must be re.td with sec. 89, which provides 
that no tenant shall be ejected except in execution of .a decree, and with 
sec. 66, which enables a non-occupancy ralyat to save himself from eject¬ 
ment for arrears of rent by paying into Court the amount of the arrears 
within 15 days from the date of the decree, or within such further period 
as the Court may allow for the purpose. 

Clause (b) —The provisions of this clause are subject to those of 
sec. 155, which require a landlord before suing a tenant for ejectment 
on this ground to serve a notice on the tenant specifying the misuse or 
breach of contract complained of, and giving him an opportunity of 
remedying the same. Under sub-section (4) of section 155 a tenant 
against whom a decree for ejectment on this ground has been passed can 
always save himself from ejectment by paying the compensation fixed by 
the Court for the misuse or breach of contract in question. 

Clause (c). —From the terms of this clause it will be seen that a non- 
occupancy-raiyat admitted into occupation on a verbal or written but not 
registered lease is in a better position than a raiyat admitted-into occu¬ 
pation under a registered lease. The former cannot be ejected on the 
ground specified in this clause (c) ; while the latter can be ejected on 
this ground. A non-occupancy-raiyat admitted to the occupation of land 
on a verbal lease, or one who is allowed to hold on for six months after 
the expiry of the term of a registered one, (see sec. 45), therefore, cannot 
be ejected so long as he pays the rent, does not misuse the land, or 
break his contract or refuse to pay such an enhanced rent as a Court 
may consider fair and equitable. In a case in which it was sought to 
eject a tenant from certain homestead land, held as part of a raiyati 
holding, under a lease which contained a stipulation that the tenant 
would quit whenever the landlord called upon him to do so, it was ruled 
that sec. 44, cl, (c), only applied when a lease is granted for a fixed term, 
and that under sec. 178, sub-sec. t, d. (c), the stipulation in the lease 
could not be enforced {Nando Kumar Gnha v. Kali Kumudin Haji, 

3 C. W. N., xlvii). This clause is limited to cases in which the raiyat 
has been admitted to occupation under the lease (Kamini Prasad Rat 
V. Kkudadiid Khan, 9 C. W. N., cclxxxvii). 

Liimitation. —The period within which a suit for the eiectment of a 
raiyat on the ground that he has used the land in a manner which unfits 
it for the purposes of the tenancy may be brought is two yeais under 
art. 32, sched. 11 of Act XV' of 1877 {Soman Cope v. Rnghubir Ojha. 
24 Cald-,^ 160 ; I C. W. N.,.223 ; Snrup Das v. Jafreswar Rat, 26 Calc., 
564). Th^>gperiod for a similar suit on the ground that the raiyat has 
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broken a condition on breach of which he is under the terms of the con¬ 
tract between his landlord and himself liable to be ejected is one year 
(art. I, Sched. Ill of this Act). The period of limitation applicable to 
the case of a non-occupancy raiyat who has been dispossessed from his 
holding otherwise than in execution of a decree, is either 6 years or 12 
years, as provided in art. 120, or art. 142, Act XV of 1877 {Tamizuddin 
V. Ashraf Alt, 31 C:ilc., 647 ; 8 C. W. N., 446). But this has been altered 
in the province of Bengal by sec. 61, Act 1 . B. C., of 1907, which has 
modified art. 3, Sched. Ill of this Act, and enacts that the period of 
limitation for a suit for the recovery of possession by a raiyat is two 
years from the date of dispossession. 

45. A suit for ejoctnient on the ground of the expim- 
CoiKlitioDH lit tion of the term of a lease shall not be insti- 
*giwtr"d*otoxpr" tuted against a non-occupancy-raiyat unless 
ation of lease. notice to quit has been served on the raiyat not 

less than six months before the expiration of the term, and 
shall not be instituted after six months from the expiration of 
the term. 

Extended to Orissa, (Not, Sept, loth., 1891). 

This section has been repealed in Bengal by sec. 2, Act I, B. C. 
of 1907 and in Eastern Bengal by Act 1 , E. B. C., of 1908. It 
has, however, been provided in Schedule HI of this .Act [see art. 

I (a-] that the period of limitation for the ejectment of a non-occu¬ 
pancy raiyat on the ground of the expiration of the term of his lease 
is 6 months, as is now provided in this section. The only change, 
therefore is to do away with the necessity of giving a notice to quit to 
a non-occupancy raiyat not less than six months before the expiry of the 
term. In the Notes on Clauses on the Bengal Tenancy (.Amendment) 
Bill, 190C, it is said : 

“Experience has shown that the necessity to serve a notice to quit 
on a non-occupancy raiyat holding under .1 lease is often overlooked by 
the landlord, and that, even when served, the landlord has no means of 
proving service. It is therefore proposed to dispense with the notice 
by repeal of section 45, at the same time transferring the provision as 
to limitation for a suit for ejectment of non-occupancy raiyat to 
Schedule III of the Act.” 

Service of notice. —Rule 2 of Chap. V' of the flovt. rules under 
this Act provides that a “notice to quit tinder this section shall be served 
11 
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through the Court having jurisdiction to entertain a suit for ejectment 
from the holding in the manner prescribed for the service of a summons 
on a defendant under the Code of Civil Procedure, and shall be subject 
to the same process fee.” 

Bffeot of non-service of notice in due time.— The notice 
referred to in this section must be served in due time, and if this be not 
done, the non-occupancy raiyat by holding over does not become a tres¬ 
passer, but remains a tenant and cannot be ejected as a trespasser 
{Gobardfuin Saha v. Karuna liewa, 25 Calc. 75). 

A suit for ejectment ou the ground of 
refusal to agree to an enhancement of 
rent shall not be instituted against a 
non-occupancy raiyat unless the landlord 
has tendered to the raiyat an agreement 
to pay the enhanced rent, and the raiyat has within 
three mouths before the institution of the suit refused 
to execute the agreement. 

(2) A landlord desiring to tender an agreement 
to a raiyat under this section may file it in the office 
of such Court or officer as the Local Government ap¬ 
points in this behalf for service on the raiyat. The 
Court or officer shall forthwith cause it to be served 
on the raiyat in the prescribed manner, and when it 
has been so .served, it .shall for the purpo.ses of this 
section be deemed to have been tendered. 

(3) If a raiyat on whom’an agreement has been 
served under sub-section (2) executes it, and within 
one month from the date of service files it in the office 
from which it issued, it shall take effect from the com- 
inencement of the agricultural year next following. 

(4) When an agreement has been executed and 
filed by a raiyat under sub-section (3), the Court, or 
officer in whose office it is .so filed shall forthwith cause 
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a notice of its being so executed and filed to be served 
on the landlord in the prescribed manner. 

(5) If the raiyat does not execute the agreement 
and file it under sub-section (3), he shall be deemed 
for the purposes of this section to have reiused to 
execute it. 

(6) If a raiyat refuses to e.xecute an agreement 
tendered to him under this section, and the landlord 
thereupon institutes a suit to eject him, the Court 
.shall determine what rent is fair and equitable for 
the holding. 

(7) If the raiyat agrees to pay the rent so deter¬ 
mined, he shall be entitled to remain in occupation of 
his holding at that rent for a term of five years from 
the date of the agreement, but on the expiration of 
that term shall be liable to ejectment under the 
conditions mentioned in the last foregoing section, 
unless he has acquired a right of occupancy. 

(8) If the raiyat does not agree to pay the rent 
so determined, the Court shall pa.ss a decree for 
ejectment. 

(9) In determining what rent is i'air and equit¬ 
able, the Court shall havp regard to the rents gene¬ 
rally paid by raiyats for land of a similar description 
and with like advantages in the same village. 

(10) A decree for ejectment passed under this 
section shall take effect from the end i>f the agricul¬ 
tural year in which it is passed. 

Extended to Orissa, (Not, .Sept, loth 1891). 

Sub-Beotion ( 2 ).- -The rule framed by Governinent under this sub¬ 
section is to be found in rule 3, Chap. V of the (toveinmenl rules under 
the Act (Appendix i). 
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Sub'Section (4).— The rule framed by Government under this sub¬ 
section is to be found in rule 4 of Chap. V of the Government rules. 

Sub-section ( 9 ).—This sub-section is not exhaustive. It was not 
intended that if there'was no land of a similar description and with like 
advantages in the same village as the land in suit, it should be impossible 
to enhance the rent of a non-occupancy raiyat upon any other ground 
(Hossain Alt Khan v. Halt Charan Saha, 27 Calc., 476 : 4 C. W. N., 
321 )- 

47. Where a raiyat has been in occupation of 

Explanation of ^ lease is executed with a view 

‘•admitted to |;o ^ continuance of his occupation, he is 

occupation.” ^ 

not to be deemed to be admitted to occu¬ 
pation by that lease for the purposes of this Chapter, 
notwithstanding that the lease may purport to admit 
him to occupation. 

Extended to Orissa, (Not., Sept. loth, 1891). 

When a lease is executed after the tenant was in possession with a 
view to a continuance of his occupation, the case falls within the words 
of the section (Kamini Prasad Rat v. Khudadad Khan, 9 C. W. N., 
cclxxxvii). 
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CHAPTER VII. 

Undkr-baiyats. 

48. The landlord of an under-raiyat holding at a 
Limit of rent Money-rent shall not be entitled to 
from°'^**under^ recover rent exceeding the rent which 
raiyats. himself pays by more than the 

following percentage of the same, (namely):— 

(а) when the rent payable by the under-raiyat is 

payable under a registered lease or agree¬ 
ment—fifty per cent; and 

(б) in any other case—twenty-five per cent. 

Extended to Orissa, (Not., Sept. loth, 1891). 

Clause (a) —The provisions of this clause are retrospective {Ram 
Kunuir Jugi v. Jajar AH, 26 Calc., 199 note ; Guru Dus Shut v. Nanet 
Kishor Pal, 26 Calc., 199 ; Bnbuludin Mahomad v. Dwarka Nath Singh, 
28 Calc., 166). 

Restrictionon 49. An under-raiyat shall not be 

ejectment of un- _ . 1 1 . , 

der-reiyats. liable to be ejected by his landlord, 

except— , , 

(а) on the expiration of the term of a written lease ; 

(б) when holding otherwise than under a written 

lease, at the ehd of the agricultural year 
nexfi following the year in which a notice 
to quit is served upon him by his landlord. 
Extended to Orissa, (Not., Sept. loth, 1891). 

Bjeotment —This section would seem to prescribe when an under- 
raiyat can be ejected arbitrarily at the pleasure of his landlord. For 
an under-raiyat can always be ejected for non-payment of arrears of 
rent (sec. 66). But he does not forfeit his under-tenancy on any other 
ground. He, therefore, cannot be ejected for denying his landlord’s 
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title (Dkora Kairi v. Ram Jeman'Kairi Mahton, 20 Calc., loi). In this 
case it is added that an under-raiyat cannot be ejected fronadiis holding 
except after notice to quit, as prescribed in clause {b) of this section. 
This must of course mean “except also where he is liable to be ejected 
on the expiration of the term of a written lease,” in which rase it would 
appear no notice to (juit need be served on him [clause («)]. In similar 
circumstances a non-occup.ancy raiyat requires a notice to quit to be 
served on him before he can be ejected, (sec. 45), (except in Bengal where 
section 45 has been repealed by Act I, B. C., of 1907', and when a non¬ 
occupancy raiyat is holding without a written lease, he cannot be ejected 
at his landlord’s pleasure at all, but only on the grounds specified in 
sec. 44. An under-raiyat, who has been let into land under a hibulyat 
but has been allowed to hold on for a number of years .after the expiry 
of the period mentioned in the kabulyat, comes within the provisions 
of sec. 49, clause (b), and cannot be ejected without the service on him 
of a notice to quit, and the bringing of a suit for ejectment against him 
cannot be regarded as sufficient notice ( Rabiram Das v. Uma Kant 
Chakravarti, 2 C. W. N., 338). After the expiry of a written lease, a 
mere delay in the institution of a suit by the lessor for the ejectment of 
the lessee without notice to quit, is no reason for dismissal of the suit 
on the ground that the lessee was allowed to hold over (Ratan Lai Gir 
v. Farski, 34 Calc., 396). A suit for ejectment cannot be brought 
until after the liability to ejectment has arisen (unreported case, S. A., 
No. 1436 of 1895, decided Dec. 2nd., 1896). But if the suit is brought 
before the expiry of the Bengali year in respect of the arrears of rent 
for that year, the raiyat landlord is not entitled to eject the under-raiyat 
tenant under sec. 66 (Guru Das Shut v. NundKishor Pal, 26 Calc., 199). 
Section 49 refers to a suit in ejectment brought by the immedi.ate 
landlord of the under-raiyat and has no application to « suit in which 
•the plaintiff is not such immediate landlord (Badan Chandra Das v. 
Rajeswari Debt, 2 C. L. J., 570). When the lands included in the 
holding of an agricultural raiyat consisted partly of agricultural and 
partly of homestead land, and the portion that could be used as 
a homestead was let out for use as a homestead -.—held, that the under¬ 
tenant was an under-raiyat and that to maintain a suit in ejectment 
a notice under sec. 49, cl. (b) was necessary (Mohendra Nath Sarkar 
v. Biswanath Haidar, 29 Ca’c., 231 : 6 C. W. N., 183). The purchaser 
of an under-raiyati interest, whom the landlord refuses to recognize, is 
entitled to the surplus sale proceeds on the sale of the holding (Haran 
Chandra Sen v. Pulin Chandra Saha, 5 C. L. J., 35«/ 

Ijeaae8.~This section contemplates two classes of leases {a) written 
leases for terms and {b) unwritten leases. It does not contemplate 
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the cftse of an unwritten lease without'any term (Maheftiiya Nath Si fiat 
V. Parbati Gharan Das, 8 C. W. N., 136 ; Tdu Gazi v. Chandra Kali 
Sundrani, 8 C. W. N., 139 ; Madan Chandra Kafiali v. Jaki Karakar, 
6, C. W. N., 377 ). 

Notice to quit.— “ The section does not pr^cribe any period of 
notice or that the suit shall not be brought until the expiry of a certain 
time after expiry of the period of notice. The effect of the section 
seems to be that the landlord can serve a notice to quit at any time in 
the course of the year, but that he shall not eject the raiyat until the 
end of the agricultural year next following the year in which the notice 
to quit is served, that is to say, the under-raiyat must, under any 
circumstances, get a full year expiring at the end of the agricultural year 
from the time when the notice is served. The legislature advisedly 
seems to have refrained from fixing any period of notice, and the section 
was probably framed, as it is framed, with the view of doing away with all 
questions of the reasonableness or otherwise of the notice, it being consider¬ 
ed sufficient to intimate the landlord’s intention of determining the tenancy 
and leaving the law to operate so that the raiyat, if he chooses to remain 
on the land, shall not be ejected until a certain time had expired after the 
notice was served. The circumstance that the landlord has called upon 
the tenant to quit at a time when he could not compel him to do so. 
does not we think vitiate the notice ” {NaharuHah Pat-vari v. Afadan 
Ghazi, I C W. N., 133 : Dwarkanuth Santra v. Rani Dasi, 28 Calc., 
308). In a suit brought by the pl.aintiff landlord to recover khas posses¬ 
sion of a holding which he had purchased at a sale held in execution 
of a decree for arrears of rent obtained against the tenant, the defendant 
pleaded that he was an under-tenant with a right of occupancy : held, 
that, as the sub-letting was otherwise than by a registered instrument 
and without the landlord’s consent, it was invalid as .against him and 
it was not necessary for him to follow the procedure prescribed by s. iffy 
iPiari Mohan Afukhurji v. Padal Chandra Raiidi, 28 Calc., 20?). If a 
landlord (permanent tenure-holder) purchases from his occupancy-raiyat 
his right, title and interest in the holding by a deed of sale, he cannot 
by virtue of such purchase eject the under-raiyat who wms let into the 
hand by the occupancy-raiyat without serving on him a notice to quit 
under sec. 49 (A), even if the sub letting was m.ade without the landlord’s 
consent and otherwise than by a registered instrument (Amiru/la Afaho- 
med V. Nazir Mahomed, 34 Calc., 104 : 3 C. L. J., 155). See .also F,izil 
v. Keramuddin, (6 C. W. N., 916). But when a raiyat granted a per¬ 
manent sub-lease, and an assignee of the interest of the under-raiyat 
sub-let to the plaintiff who was dispossessed by the purchaser of the 
right, title and interest of the raiyat at an execution sale, and sued to 
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recover possession ; held, that he could not on the ground of mere prior 
possession claim the protection afforded by sec. 49 (#) to an under-raiyat 
with a bona fide subsisting tenancy, whose permanent lease is void 
{Ramgati Mandal v. ShyamaCharanDutta, 6 C. W. N., 9 * 9 )' raiyat 
who gives a sublease for an indefinite period is not entitled to evict his 
sublessee by giving a'notice under sec. 49 (^l (Tamijuddi Aji’ar, 13 
C. W. N., 183) and if there is a specific clause for resettlement after the 
expiry of nine years, the sublessee can save himself from ejectment by 
pleading his right to a specific performance of the contract to resettle 
{Surendra Nath Sen v. Dinabandhu Naek, 13 C. W. N., XXVIII). 

The law does not require the notice to be signed by the landlord. It is 
sufficient if it is given at his instance {Mohendra Nath Sarkat v. Biswa 
Nath Haider, 6 C. W. N., 183). 

No form of notice to quit to an under-raiyat is prescribed. When such 
notice calls upon the tenant to quit at the end of the agricultural year 
in which it is given, but the suit is not brought till the end of the follow¬ 
ing agricultural year, the suit is good. But if after the giving such a 
notice the suit is instituted at the end of the agricultural year in which 
the notice was given, it is premature (Sailendro Nath Mukerji v. 
Bhairab Chander Kolay, 2 C. L. J., 107 n). 

Service of notice. —As there is no special rule for the service of 
the notice to quit under clause (b), its service should apparently be effect¬ 
ed in accordance with rule 3, chap. 1 of the Government rules under the 
Tenancy Act, 1. e., in the manner provided in the Civil Procedure Code 
for the service of a summons. If the notice to quit has not been served 
in this manner, the suit for ejectment should be dismissed. See note to 
this rule, App. I. Service th rough the jost is not good service (Tlwarfar 
Malakar v. Ratndoyal MalaMr, 2 C. W. Xir TfjTr Ijoknath Gope v. 
Bitambar Ghosh, 3 C. W. N., 215 ; Makhan Lai v. Kuldip Narain, 27 
Calc., 774). An objection as to the mode of servite of the notice cannot 
be taken for the first time in second a^eal {Loknath Gopc v. Bitambar 
Ghosh, I C.'N.tS., 21%). 

Occupancy rights.— Under-raiyats may acquire occupancy rights 
by custom or usage. This is apparent.from illustration 2 to sec. 183, 
which is as follows :—“ The custom or usage that an under-raiyat 
should under certain circumsta.ices, acquire a right of occupancy is not 
inconsistent with, and is not expressly or by necessary implication, 
modified or abolished by, the provisions of this Act. That custom or 
Uikge, accArdingly, wherever it exists, will not be affected by this Act.” 

In sec. 113, too, reference is made to the holding of an under-raiyat 
having, and to that of an under-raiyat not having, occupancy rights. 
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Other rights of under-raiyak-The rights of an under-raiyat 

are not heritable {Keramulla v. Afajan, 8 C. W. N., 481). But this was 
distinguished from by a Full Bench which laid down that irrespective of 
custom or local usage, the heir of an under-raiyat under an annual 
holding is entitled on the death of the under-raiyat to remain in posses¬ 
sion of the land until the end of the then agricultural year, for the 
purpose, if the land has been sub-let, of realising the rent which might 
accrue during the year ; or, if not sub-let, for the purpose of tending and 
gathering in the crops (Arif Afandal v. Ramratan Mnndaf 8 C. W. N., 
479 : 31 Calc., 757). See also Jamini Sundari Dasi v. Rajendra Nath 
Chakravartti, (11 C. W. N., 519), in which it was decided that the heirs 
of an under-raiyat under an annual holding do not acquire any interest in 
his holding by inherit.mce. The rights of an under-raiyat are, apparently 
transferable by custom or usage (sec. 183), as under the old law 
{Bonamali Rajadar v. Koilash Chandra Masumadr, 4 Calc., 135). 
An under-raiyat may sub-let in his turn, for though sec. 85 apparently 
contemplates sub-letting by raiyats, yet in sec. 4 (3) under-raiyats are 
defined as “ tenants holding whether immediately or mediately under 
raiyats.” He can protect himself against the extinction of bis rights 
in the land in consequence of a surrender of the holding by bis 
raiyat landlord only by means of a registered instrument [sec. 86 (6)]. 
The grant of a lease may convert tenants, who were original¬ 

ly under-raiyats, into raiyats holding at fixed rates {Raburam Meddti v. 
Umesh Chandra Parui, 2 C. W. N., ccxxxiv). 

A sub-lease differs from an assignment of lease in that it creats no 
privity of contract between the sub-tenant and the landlord ; the land¬ 
lord has to deal with his lessee and not with the sub-tenants of the latter. 
A landlord putting an end by proper notice to the tenancy of his tenant 
thereby determines the estate of the under-tenants of the latter 
(Timmappa v. Rama Venkanna, 21 Bom., 311). 

Possessery suits under seo. 9 of the Speoiflo Belief Act.— 
Possessery suits under sec. 9 Of the Specific Relief Act can be m.aintained 
by a landlord whose tenants in actual possession have been dispossessed 
(Bindu Rasini Choudharani v. JaJtnavi Choudhrani, 13 C. W. N.. 303): 
but see Sonaton Shome w Sheikh HelimA(>C.'^.'ii., 6 iC) mAJanoki 
Nath V. l^inamani, (13 C. W. N., 305). 

Limitation.—An under-raiyat who has been ejected and seeks to 
recover possession must now under Act I, B. C., of 1907 bring his suit 
within 6 months of the date of ejectment. See art. 3 ) Sched. Ill, as 
amended by sec. 61, Act I, B. C., of 1907. 
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CHAPTER VIII. 

General Provisions as to Rent. 

Relation of landlord and tenant must exist before pro¬ 
visions of this Act can be applied.—As this Act is an .Act relating 
to the law of landlord and tenant, the relation of landlord and tenant 
must exist between the parties before its provisions can be applied. This 
rule was laid down in many cases under the former rent law. See Hari 
Prasad v. Kunjo Bihart Saha, W. R., F. B., 29 ; Nandi Das v. Ttwari 
Lai, W. R., Sp. No., 1864, Act X, 75 ■,/ishan Hossein v. Dakar, 3 W. 
R., .Act X, 3 ; Bharat Chandra Sen v. Osimudin, 6 W. R., Act -X, 56 ; 
Rantessar Adhikari v, Watson Co., 7 W. R., 2 ; Dayal Chand Sakai v. 
Nabin Chandra Adhikari, 16 W. R., 235 ; 8 B. L R., 180 •, Jalha v. Koi- 
lash Chandra Dey, 10 W. R., 407 ; Chandra Nath Chaudhri v. Ahsan- 
ullah Mandal, 10 W. R., 438 ; and iMchmipat Das v. Inayat AH, 22 
W. R., 346. The only exception to this rule would seem to be in the case 
provided for in sec. 157, when a landlord suing for ejectment of a tres¬ 
passer may as an alternative relief claim that he may be declared liable 
to pay a fair and equitable rent for the land occupied by him. As to how 
the relation of landlord and tenant arises between parties, see note to 
sec. 3 (3), pp. 23-26. 

A landlord is bound to give, and maintain his tenant in 
peaceable possession.—In every agreement to lease there is an im¬ 
plied contract that the lessor will give peaceable possession of the land 
leased to the lessee {Mani Datta Singh v. Campbell, 11 W. R., 278 ; 
Radha Nath Chaudhuri \.Jai Sundra Maitra, 2 C. L R., 302). Every 
lessor, when he grants a lease, enters into an implied understanding to 
give peaceable possession of the land to hi^Iessee, and it is not necessary 
for the lessee to apply to be put in possession {Mani Datta Singh v. 
Campbell, 12 W. R., 149). A landlord cannot claim rent where the lessee 
has never obtained possession {Harish Chandra Kundu v. Mohini Mohan 
Mitra,g''N.K.iS^^ i Bullen V, Lain Jha, ^ H. L. R., App, yq). He 
is bound to secure quiet possession to his lessee {Krithna Sundra 
Sandyal v. Chandra Nath Rai, 15 W. R., 230). If he dispossesses him 
in any way, he cannot claim rent (Kadambini Dasi v. Kashi Nath Biswas 
13 W. R., 338 ; Govind Chand Jati v. Man Mohan Jha, 14 W. R., 43 ; 
HaimabaH Dasi v. Srikrishna Nandi, 14 W. R., 38). There need not 
be complete eviction of the lessee to enable the latter to claim exemp- 
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lion from liability to pay rent {iMlUa Sundari v. Sarnamayi Dasi, 

5 C. W. N., 353). But the landlord does not dispossess his tenant merely 
by taken kabulyats from his tenant’s under-tenants, if the tenant’s 
possession is not actually disturbed (ifani v. Katachand, 9 C. W. N., 
871). He is further bound to protect him against eviction by title paramount 
(Gofianand Jhn v. Govind Prasad, \ 2 \V. R., 109 ; /irafa Nath Pal 
Chaudhri v. Hira fjtl Pal, 10 W. R., 120 ; 1 B. L. R., A. C., 87) ; but 
not against the wrongful acts of third parties (Govind Chandra Chandra 
V. Krishna Kanta Dutla, 14 \V. R., 273; Rang [mI Singh v. Rudro 
Prasad, 17 VV. R,386 ; Donzelle v. Giridhari Sinf>h, 23 W. R., 121). 
When the superior holders of a tenure over the plaintiff compelled his 
tenants to attorn to them and pay rent accordingly, this was held not to 
be in law an ouster of the plaintiff, and the plaintiff obtained a decree for 
rent against the defendants who were said to have a cause of action for 
damages against the superior holders of the tenure (Chandra Nath 
Bhathuharji v Jagat Chatira Rhattacharji, 22. W. R., 337 ). When the 
act of a landlord is not a mere act of trespass, but something of a graver 
character interfering substantially with the enjoyment by the tenant of the 
demised property, the tenant is entitled to a suspension of the rent 
during such interference, even though there may not be actual eviction 
(Dhanpat Sin^h v. .\fahomed Kazim Ispahain, 24 Calc., 296). A lessor is 
not entitled to claim rent from the lessee for the period during which he 
wilfully disturbs the lessee’s quiet possession. The law does not require 
that there should be a complete eviction of the lessee in order that he 
may be exempted from liability to pay rent (luilita Sundari v, Sarna¬ 
mayi Dasi, 5 C. W. N., 353 ). So, also, in Naro Kumari v. Puma 
Chandra Sarbogya, ("28 Calc., 188), it was held that a landlord is not 
entitled to recover rent for the lands in the possession of a tenant, who 
holds a tenure under a lease which reserves rent at a certain rate per 
bigha, when he has dispossessed the tenants from other lands of the 
tenure, inasmuch as it cannot be said that each bigha of land is 
separately assessed and separately chargeable with rent. But a lessee 
who has lost a portion of the lands coverd by the lease is not entitled 
to suspend p.ayment of rent, if the dispossession has been effected not 
by the landlord, but by orther lessees under him (Kali Prasanna 
Khasnavis v. Mathura Nath Sen, 34 Calc., 191), nor if he has lost posses¬ 
sion in the first instance by reason of*an act of nature le.g. the action 
of a river) and subsequently upon reformation of the land the landlord 
has settled it with a stranger (Rai Charan Shar Mazumdas v. The 
Administrator-General of Bengal, 9 C. L. J., 578 : 13 C. W. N., 853). 

These rulings generally agree with the provisions of section to8 of the 
Transfer of Property Act, clauses fb) and (c) ; but the former of these 
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clauses mw provides that the lessor Is only bound to put the lessee in 
possessira of the property on his requesting him to do so. 

Barden of proof as to receipt of possession.—In a suit to 
recover arrears of rent under a kabulyat, the defendant who had paid 
rent for upwards of four or five years, pleaded that he h-ad obtained 
possession of a portion only of the lands demised. It was held that the 
onus of proving this plea lay on the defendant {,Reni Madhub Mukhurji 
V. Sridhar Deb Ghatak, lo C. L. R., 555). 

Landlords cannot grant leases for terms exceeding periods 
of their interests.— Mr. Field in his Digest, art. 6, p. 7 . formulates 
the law on this point as follows No person having a limited interest 
in land is competent to grant a lease which shall be valid for any purpose 
or period in excess of his own interest.” See Reg. .XVIII of 1812, sec. 
2 ; Mohan Koer v. Zoraman, Marsh, 166 ; Kailask Chandra Btswas v. 
Biressari Dasi, 10 W. R., 408 ; Damri Shaikh v. Bissessur Lai, 13 
' W. R,, 291 ; Harish Chandra Rat v. Sri Kali Mukhurji, 22 W. R., 274 ; 
Sarat Sundari Debi v. Binni, 25 W. R., 347 ; Madhu Sudan Singh v. 
Rooke, 25 Calc., i : L. R., 24 I. A., 164 : i C. W. N., 433. See contra, 
Hiramani V. Ganganarain Rai, 10 VI. K; 384. Mr. Field adds:—“A 
lease of the lessor’s interest and of something in excess is void as to 
the excess merely, and is valid to the extent of the lessor’s interest ; 
provided that, if the lessor acquires such excess after the execution of 
the lease, such lease is valid as against him fur such excess also ” 
(Kurn Chobe s.Janki Prasad, i N. W. P. Rep., 164 ; Amir Ali v. Ifira 
Singh, 20 W. R., 291 ; sec. 115, Act I of 1872). 

But see sec. 191 of this Act, which apparently allows a landlord of 
temporarily settled land to grant a lease at a particular rate of rent 
beyond the term of his own settlement, provided the tenant’s right so to 
hold the land has been recognized by ,a duly empowered Revenue 
authority. 

Determination of relation of landlord and tenant.— Until 
the relation of landlord and tenant is legally determined, the landlord 
cannot dispossess the tenant ( 04 «iVa« Singh v. Sadhari Monim, 5 C. L. J. 
n, 62). A suit for ejectment of a tenant cannot be maintained, unless the 
tenancy has been determined unless there has been notice to quit, 
or a demand for possession (Deo Nundan Pratad v. Meghu Mahton, 11 
C. W. N., 225 : 34 Calc., 57 • 5 C. L. J., i8( ; Anandantoyi v. Ijikshi 
Chandra, 33 Calc., 339 ; 3 C. L. J., 274. j 
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Rules and Presumptions as to amount of rep. 

60. (1) Where a tenure-liolder or raiyat and his 
RdumtPrt predeceanora in interest have held at a 
«»<•**’ "*■ ‘■“V.: which has not 

Rules and i*r» V)een chaiu'ed IVom the time of the Per- 

Hurapiiims as l<i 

Hiiiy of rent. nmuont Settlement, the rent or rate of 
rent shall not he liable to be increa.sed except on the 
ground of an alteration in the area of the tenure or 
holding. 

(2) If it is proved in any suit or other proceed¬ 
ing under this Act that either a tenure-holder or 
raiyat and his pretlece.s.sor8 in interest have held at 
a rent or rate of lent which has not been changed 
during the twenty years immediately before the 
institution of the suit or proceeding, it shall be pre¬ 
sumed, until the contrary is shown, that they have 
held at that rent or rate of rent from the time of 
the Permanent Settlement. 

Provided that if it is recjuired by or under any 
enactment that in any local area tenancies, or any 
classes of tenancies, at fixed i-ents or rates of rent 
shall be registered as such on, or before, a date speci¬ 
fied by or under the enactment, the foregoing 
presumption shall not after that date apply to any 
tenancy or, as the ca.sc may be, to any tenancy of 
tliat class in that local area unle.ss the tenancy has 
been so registered. 

(3) The operation of this .section, so tar as it 
relates to land held by a raiyat, shall not be affected 
by the fact of the land having been separated from 
other land which formed with it a single holding, or 
amalgamated with other land into one holding. 
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(4) Nothing in tJtis section shall apply to a 
tenure held for a term of years or determinable at 
the will of the landlord. 

Former and present law.—The former taw was contained in 
secs. 4 of Act X of 1859 and of VI 11 , B, C., of 1S69, and 16 and 17 of 
these Acts respectively, and was to the effect th.at the presumption arose 
when it was proved that the rent at which the land had been held had not 
^ been changed for twenty years, and it has been ruled that it is not 
necessary in order that the presumption may arise to prove that the land 
to which the suit relates has been the subject of a permanent settlement 
{Sadanand Mahanti v. Nauratan Malumii, 16 W. R., 289 : 8 B. L. K., 
280). The present law prescribes that the presumption will arise when 
there is proof that the rent or rate of rent has not been changed, but it 
restricts the cases in which the presumption arises to those in which it is 
shown that the land has been held by a tenure-holder or raiyat or his 
predecessors in interest and excludes those cases in which it may have 
been held by strangers. The presumption may arise in the case of a 
ghtitwali tenure {Gauri Kant v. Ham Gopal, 2 C. L. J., 3791. The onus 
lies on the tenant to prove that he has held at a rent or rate of rent 
which has not been changed from the time of the Permanent Settlement, 
or for 20 years or more preceding the suit {GovinU Priya v. Ratan 
Dhupi, 4 C. L. ]., 37). 

In what cases presumption cannot arise.—It is provided in 
sec. 11$ that when the particulars mentioned in section 102, cl. pj, have 
been recorded under chap. X of the Act, the presumption under sec. 50 
shall not thereafter apply to the tenancy. See note to that section and 
Secretary of State v. Kasimudin, 26 Calc., 617, also Radha Kisorc 
Mamkya s. Unted Ali, 12 C. W. N., 904. The presumption can also 
not arise in the case of produce rents, which, as pointed out in the note 
to sec. 18, (p. 81) are not fixed rents. (See also Selections from papers 
relating to the Bengal Tenancy Act, 1885, p. 42,), The presumption 
cannot arise except in a suit or proceeding under the Act (Niinumi 
MfUtra V. Mathura Nath Joardar, 4 C. W. N., clix : 5 C. L, J 413 • 
Gauri Kant v. Ram Gopai, 2 C. L. J., 379 ; Rasomai Purkhait v. Srinat 'h 
Moira, 7 C. W. N,, 132 ; Sarat Chandra Ghosh v. Sham Chand Sinvha 

10 C. Vi. a., ■, Mahabir Pershadv. Charles Fox, <) C L J 467/ 

But the principle of section 50 is a useful guide to the courts in 
determining the nature of a tenancy in a question of apportionment 
of compensation between landlord and tenant {Nandalal Gossami v 
Atartnoni Dasi ; per Maclean C. J,, 35 Cal., 763 ; 12. C. W. N., 432). 
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Proof of payment neoeeaRry to raise presmnptidn.—A 

raiyat « bound to give strict proof of a uniform payment of rent for 
twenty year*. This is a matter which should not be decided in his favour 
on mere inference {Skam Lai Ghosh v. Boistab Chnrnn Masumdar, 7 w. 
R.. 407 ; Hajnarain Chaudhri v. Atkins, 1 VV. R , 45 ; MahmueLi Bibi v. 
ilatidhan, 5 ^Y* R., Act X, 12 ; Ram Kishor hlantkU v, Ciiand i^fandai, 

5 W. R., Act X, 84 i f -'‘oAk V. Niamal Alt, 6 \V. K., Act X, 90 • 
Ram Jitdu Ganjfuli v. /^ikhi Mar,tin Mand.tl, « W. R., 488. But see 
Ratiha Math Sitrkar V. Binodi Pal, 3 W. K . Act X, 151). Ex-parte 
summer)' decrees are not satisfactory proot that a variation has taken 
^\nct {Kali Kant Rat v. Ashrajunissa, 2 VV. R., 326). Unforinity in 
the amount actually paid is not rct)uired to tie proved, but uniformity in 
the rale agreed upon, either expressly or impliedly, between the parties 
to be paid \,MoraH Co. v. Anand Chandra Mazutndar, 6W. R., Act X, 
35); and the question to be tried is not whether the rent has been paid at 
a uniform rate, but whether it has not been changed at any time within 
the twenty years prior to the instgution of the suit (Ahmad Alt v. Ghulatn 
Ghafur, 11 VV. R., 432 ; Sham Charan Kundu v. Dwarkanath Kabiraj, 
ly W. R., too). On the other hand, the amount paid is not conclusive 
evidence of the amount of rent at which the land is held and may be re¬ 
butted by showing that the actual rent is greater or less (Ananda Mayi 
Dasi V. Sarnomayi, 6 VV. R., Act S3'. .V trirling^difference in the 
jama will not necessarily allect the f.ict of uniform payment of rent {Copal 
cKandra Basu v. Mathura Mohan Banurji, 3 VV. R., Act X, 132 ; Huronalh 
Raiv. Amir Biswas, 1 VV. R , 231 ; Haro Nath Raiv. Chitramani Dasi, 3 
VV. R,, Act X, 122 ; llahi Baksh v. Rupan Tcli, 7 VV. R., 284); as for 
instance, a variation of one anna (Mansur Ali v. Banu Singh, 7 W. R., 
282}, or a reduciion in the jama of one .inna and three pies {Ram Ralan 
Sarkar v. Chandra Mukhi, 2 VV. R , .Vet X, 74), or even of one rupee in 
{Anand Lai Hills, .\\\. R., Act X, 33), or the payment of a 
small illegal cess (Samtrudin Lttshkar v. Haro Math Rat, 2 VV. R., Act 
X, 93 ; D'uarka Nath Sin^h \\ Mabo Kumar Basu, 20 VV'. R., 270), or an 
arrangement by which a certain rent in cash is to be paid in lieu of 
rent in kind {Milr,ijit Sing^h v. Tundan Stngh, 12 VV. R., 14). But see 
note, p. 173. All abatement of rent in consequence of dilut ion doe* not 
prove alteration ot the r.ite of rent {Reazunnissa v. Tukan Jha, toVV. R., 
246)! nor does an ab.itement on account of lands having been rendered 
unculturable by the overflow of a river {Radha Govtnd Rat v. Kianuitul- 
lah, 21 W. R., 401;. The change of shea rupees into company’s rupees 
is not proof of any real change of rent {Kah Charan Dalla v. Sasht Dasi, 

I W. R., 2487 Katyani DM v. Sumiari DM, 2 VV. R., Act X, 60 ; Tara- 
Sundari Barmanya v. Sibessar Chaturjt, 6 VV'. R., Act X, 51 i ff atson dr* 
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Co. V. Nando Lai Sarkar, 2 i W. R.,*42o). It,is not necessary that there 
should be evidence directly bearing on every year of the twenty ; it is suf¬ 
ficient if the whole interval is included between limits upon which the 
evidence bears, provided that the evidence is such as to lead to the belief 
that the rent was uniform throughout the intervening period {Rash 
Bihari Ghosh v. Ram Kumar Ghosh, 22 VV. R., 487 ; Rashmini Debya v. 
Harastath Rai, i W. R., 280 ; Katyani Debt v. Sumiari Debt, 2 W. R., 
Act X, 60 ; Govind Karmokar v. Kumud Nath Bhattacharji, 3 W. R., 
Act X, 148 ; Tasini Kant Lahiri v. Kati Mohan Sarma, 3 W. R., Act 
X, 123 ; Kassial Lochan Rai v. Zatnirudin Sardar, 7 VV. R., 417 ; 
Foschola V. Haro Chandra Basu, 8 W. R., 284 ; Sarstotstayi v. Bobu 
Khan, 9 W. R., 270) ; and it is not absolutely necessary to prove uniform 
payment up to the date of suit {Gaya Ram Datla v. Guru Charan 
Ckaturji, 2 W. R., Act X, 59), even for the full period of twenty years 
(Radhamayi De v. Aghar Nath Biswas, 25 W. R., 384). 

Pleadings on which presumption will arise—It is not neces¬ 
sary that the presumption should be specifically pleaded. ft arTses as 
a matter of course on proof of uniform payment for twenty years 
{Bhairabnath Sasidyal Alati Mandal,'N, R., Sp. No., Act X, too; 
Manssiohan Ghosh v. Hasrat Sasdar, 2'Vi. K., Act. X, 39; Rasn Ratan 
Sarkar v. Chandar Mukhi Debi, 2 VV. R., Act X, 74 ; /a^a Mohan Das 
V. Purna Chandar Rai, 3 W. R., Act X, 133 ; Hesn Chandra Chaturji 
v. Pursto Chasutra Rai, 3 VV. R., Act X, 162 ; Raj Kumar Rai 
Assa Bibi, 3 W. R., Act X, 170 ; Nyaniatullah v. Gobinda Chandra 
Datta, 4 W. R., Act .\, 25 ; Dhan Singh Rai v. Chasutra Kasit .\Tu- 
khurji, 4 W. R., Act X, 43 ; Guru Das Dasuial v. D.irbari, 5 VV. R., 
Act X, 86 ; Shasn Lai Ghosh v. Mtulusi Gopal Ghosh, 6 Vi. R. Act .\, 
37 ; Girish Chandra Basu v. Kali Krishsia Haidar, 6 W. R., Act X, 
58 ; Rakhal Das Tewari v. Kinurasn Haidar, 7 VV. R., 242 ; Pulin 
Bihari Sen v. Nessiai Chand, 7 VV. R., 472 ; Manikarnika Chaudhuraiss 

V. Anand Mayi, 8*W. R., 6 ; Sudishti Lai Chaudhuri v. Nathu Lai 
Chaudhuri, 8 W. R., 487 : Harak Singh V. Tulsi Rasn Sahu, 11 Vi. R., 
84 ; Mitrajit Singh v. Tundan Singh, 3 B. L. R., App., 88 : I2 VV. R. 
H \tHarak Singh Tulsi Rasn Sahai, 13 VV. R., 216; Tiri/uistastd 
Thakur v. Herdu Jha, 9 Calc., 252). But the presumption will not 
arise if the pleadings contain any allegation inconsistent with the tenure 
or holding havirg been held since the time of the Permanent Settlement 
e.g., when they allege a commencement of the tenancy at a much later 
date {Rasn Krishsia Sarkar v. Dilar Alt, VV. R., Sp. No., 1864, Act X, 
36 ; Hari Krishsia Rai\. Bobu i W. R. 5 ; Lachmi Prasad v. Ram- 
ghulam Singh, 2 VV. R., Act X, 30 ; Ghura Singh v. Otar Singh, 4 

W, R., Act X, 15; Harak Sisigh v. 7 'uisi Rasn Sahu, 11 W. R., 
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84), or if the tenant sets up a proprietary right Adverse to. his landlord 
{Bissonatk Rat v. Bhairab Singh, 7 W. R., 145). If a tenant has paid 
rent for over twenty years prior to the date of suit at a uniform rate, the 
presumption of law would be, unless rebutted, that that has been the 
rate from the time of the permanent settlement. The mere fact that the 
tenant has only been able to show that his rate of rent has not been 
changed from a particular year will not preclude him from*the benefit 
of the presumption {Mongola v. Kumud Chandra Singh, 5 C. W. N., 60). 

There is no presumption that the state of things described in Tbak 
and Survey maps existed at the time of the Permanent Settlemen 
(Anando Hari Basak v. Secretary of Slate, 3 C. L. J., 316). 

How presumption may be rebutted. —The presumption can be 
rebutted by proof or admission that the tenancy began subsequently to 
the date of the permanent settlement (Ramkriskna Sarkar v. Dilar Alt, 
W. R., Sp. No., 1864, Act X. 36 ; //ari Krishna Rai v. Babu, iW. K., 5 ; 
Magnamayi Debi v. Haro Chandra Root, & W. R., Act X, 27 ; Kunda 
Misra v. Ganesh Singh, 15 W. R., 193). But the production of a pattah 
dated subsequent to the Permanent Settlement, if not inconsistent with 
the inference that it is a continuance of a former state of things, will not 
interfere with or defeat the presumption {Krishna Mohan Ghosh v Ishan 
Chandra Milra, 4 W. R., Act X., 36 ; Lachmi Narain Saha v. Kuchil 
Kant Rai, 6 W. R., Act X, 46 ; Karunamayi Dasi v. Shib Chandra De, 
6 W. R., Act X, 50 ; Girish Chandra Basu v. Kali Krishna Haidar, 6 W. 
R., Act X, 58 ; Ram Chandra Dutla v. Jogesh Chandra Datta, 19 \V. R., 
353 » Rictri Mohan Mukhurji v. Kailask Chandra Bairagi, 23 W. R., 58). 
If a tenant cannot show that a pattah of date subsequent to the Perma¬ 
nent Settlement is merely confirmatory of a previous holding, he is 
not entitled to the benefit of the presumption (Jainudin v. Purtta 
Chandra Rai, 8 VV. R., 129). The presumption may also be defeated by 
showing that the rent has varied, a vaTi.ation from R^. ii-i; to Rs. 13-4 
being sufficient for this purpose ^Bisheswar Chakrtwarlli v. Unta CAaran 
Rai, 7 W. R., 44). But see ffaro Nath Rai v. Atnir Biswits, (i W. R., 
230). But a mere alteration in the rate of rent on the part of a zamindat 
or person other than the tenant will not prove a variation, unless it be 
shown that the tenant submitted to or paid that varied and enhanced 
rent (Gopal Mandal v. Hobo Krishna Mukhurji, 5 W. R., Act X, 83,'. 
A decree for enhancement, though the rent at the enhanced rate has 
never been collected under it, is also sufficient for the purpose (Rakhal 
Das Basu v. Ghulam Sarwar, 2 W. R., Act X, 69 ; Udai Narain 
Sen v. Tarini Charan Rai, 11 W. R., 496 ; Naffdr Chandra Pal v. 
Pouffon, 19 W. R., 175 : Durga Charan Chatterji v. Dayantoyi Dasi, 30 
W. R., 243. RwG&tt Kalt Kant Rai Ashra/unntssa, 2 W. R., 326; 

12 
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Jai Khhori Chaudhrain* v. Gopal Lai Thakur, 6 W. R., Act X, 28 ; 
Haronatk Rat v. Govind Chandra Datta, 23 W. K., 352 : 15 B. L. R., 
120 : L. R., I. A., 193). The payment of additional rent for additional 
land does not defeat the presumption (Gamirudin Lashkar v. Haro 
Nath Rat, 2 W. R., Act X, 93). The fact of a raiyat having pleaded a 
niukarari tenure cannot disentitle him to the benefit of the presumption 
(Chatnarni 'f. Ainullah, 9 W. R., 451) 

The presumption will not be rebutted by showing that the estate 
within which the tenure is situated was not permanently settled in 1793. 
The section does not apply only to tenures forming part of an estate 
permanently settled by the permanent settlement of 1793 f v. 

Asutosh Dhar, 4 C. W. N., 513). 

Proviso to sub-section ( 2 ).—This proviso was introduced with a 
view to the introduction into Council of a Bill for the registration of the 
tenancies referred to ; but the Bill, though introduced into Council, was 
subsequently abandoned (Proceedings of the Bengal Council, Xov. 27th, 
1886, p. 102). 

Division or consolidation of holdings. —The provisions of 
sub-section (3) are in accordance with the rulings of the Courts under 
the former law. See Sukhinuini Haidar v. Gatina Gotnnda Mandal, 
W. R., Sp. Xo., Act .\, 126 ; Hitts v. Itisliaiath Mir, 1 W. K., 10 ; Ram 
Kumar Mukhurji v. Ras^hah Mandat, 2 W. R., .Act X, 2 ; Kenaram 
Matlikv. Ran: Kumar Muk/iurji, 2 \V. R., Act X, 17 ; Gopal Chandra 
Itasu V. Mathur Mohan Banurji, 3 W. R., Act X, 132 : Hitts v. Hara 
Lai Sen, 2 , N. R., Act X, 135 ; Khoda Neioarj v. Naim Krishna Rai, 
5 VV. R., Act X, 53 ; Raj Kishor Mukhurji v. Hurihar Mukhurji, to 
\V. R., tl7 ; Kashina/h Lashkar v. llama Sundari Debi, to \V. R., 429 ; 
Sttdhamukhi Uasi v. Ram Gati Karmakar, 20 \V. R., 419. But if it be 
found that one of the holdings constituting the tenure has been created 
since the decennial settlement, the tenant cannot ask for the benefit of 
the presumption (Maula liaksh n. Jadunath Sadu Khan, 21 \V. R., 267), 
and if the rent of an undivided share of, a tenure has been enhanced, 
then, the whole tenure is liable to enhancement (Sara! Sundari Dctd v. 
Ananda Mohan Ghatak, 5 Calc., 273 : 4 C. L. R., 448). But if a tenure 
is sub-divided into two tenures, it has been held that the presumption 
ceases (Udai Chandra v. Nripendra Narain Ilhup, 13 C. VV. N., 410 : 
36 Calc., 287). 

Effect of presumption in the case of occupancy raiyats. — 
The presumption created by section 50 does not operate to convert an 
occupanc.y raiyt^intoa raiyat holding at ti.sed rates, nor docs it render 
the tenancy subject to the incidents of a holding at fi.xed rates as pres- 
tribeil by section iS »(the .Vi.t (Bansi Da', v. Ja^dip N,train Chau'dhri, 
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24 Calc. 152). The view expressed*in this case was, however, dissented 
from by Amir Ali and Jenkins JJ., in Dulhin iiolab Kocri v. lialla 
Kunni,\\ C. \V. N., cclxxxi). This case subsequently came before a 
•Special Bench of five Jud(,'es, by which it was held that when the facts 
are such as to give rise to a presumption under sec. 50, sub-section (2), 
they do give rise to, or at least justify, the presumption that the raiyat is 
a raiyat holding at fixed rates (see Dulhin Golab Kocri v. Ralla Kurmi, 
3 C. W. N., 580 : 25 Calc., 744). 

Record of rights. -Section 115 does away with the applic.ation of 
the presumption after an entry therein ; but if the tenant can show uni¬ 
form payment of rent for 20 years before the entry the presumption will 
apply {Rcuihakishorc Manikya v. I incdali 12 C. W. X., 904). 

Sub-section. (4) —This sub-section can only refer to the case of a 
tenure which is held for a term of years at the time of the suit or pro¬ 
ceeding. When the term of a Knbulyat expired in 1872, this cannot 
preclude the tenant from the benefit of the terms of sec. 50(2) {Atafal 
Ali V. Ghuhim Mahiiidiu, it C. W. .N., Ixiii). 

51 . It’ H f|uestion ari.se.s as to the amount of a 
tenant’s rent or the conditions under 

Pru.suiiiptidii . .11 

as to (imonnt <4 which he liolds in ally tigriculturai year, 

rent and con- -i 1 

ditions of hold- he .shiill be presumed, until the contrary is 
shown, to hold at the same rent and under 
the same conditions as in the last jireceding agricul¬ 
tural year. 

If a suit for rent is decreed at the admitted rate without determining 
what the correct rental is, the presumption under this section will apply 
{Kuli R'ly v. I’rofdb iVaritiu, 5 C. 1 ,. J., 92;. 

Holding over. -■ 1 lolding over means that the relation of landlord 
and tenant continues with the assent of both parties. The overt acts by 
which the rehitinn may be confinuco are either the receipt of rent by the 
landlord or his assenting to the continuance of the tenancy by other acts 
or words {A’ala/t l.al v. J',ttvslti, i r C. W. X., cxxxvit. When a tenant 
holds over after the expiration of his lease, he is not a trespasser {Sadhu 
Jha V. llhupvxm Ufxuihyu, 5 W. R., Act X, 17 : Ram Khebuuan Siti^k v. 
Sundra, 7 W. R, 152 ; Chaluri Si/ti,’- y. Afuku/td l.al, 7 Calc., 710), and he 
does so on the terms of his lease, on the same rent and on the same stipu¬ 
lations as are mentioned in the lease, until the parties come to a fresh 
settlement {Kishori l.al Dc v. Administrator (.lencral^f l>eny;al, 2 C. W. 
N., 303. See iilso Inavatullah v. lla/ii Raks/i, W. K., Sp. No., 1864, .Act 
X, 42 : Jamaiit Ali S/ia/i v. CVtaflnd/i tii S.ihi, 1(1 \V. 1 \., 1S5 ; ,S7/e<7 
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Sa^ai Siftj'A V. Bichttn Sinffk, 23 W. R., 31 ; Tara Chandra Panerjtv. 
Amir Mandal, 22 W. R., 394 ; Altab Bihi v.Jugal Mandal, 25 VV. R., 
234 ; Beni Prasad Koeri v. Raj Kumar Chobe, 6 C. W. N., 589 ; Jagesh 
Chandra Rai Laljan, 9 C. W. N,, cviii). In the case of Kishori Lai 
De V. Administrator General of Bengal, it was further said that “ there is 
no general rule of law to the effect that the lease of an agricultural tenant 
who holds over must be taken as renewed from year to year,” and that 
“if any contract is to be implied, it should be taken to have been entered 
into so soon as the term of the former lease expired rather than at the 
beginning of each year.” But the correctness of this dictum was doubted 
in Ali Mamud Paramanik v. Bhagabati Dchya (2 C. W. N., 525)1 ‘‘”<1 
Administrator General oj Bengal v. Asraf Ali, (.28 Calc., 2331 ; and see 
Woodfall’s Law of Landlord and Tenant, 12th edit., p. 207 : 14th edit., 
pp. 230, 766. Where a tenant holds over .after the expiration of his lease 
without further agreement, such holding over, though by English law 
styled a tenancy by sufferance, is wrongful. Slight evidence, however, 
will suffice to change his position into that of a tenant at will. Under art. 
139, Sch. II., of the Limitation .Act time begins to run against a landlord 
when the period of a fixed lease expires, when there is no evidence from 
which a fresh tenancy can be inferred, and not at some indeterminate 
date after that period \Kanthcf>p i v. Shahapfa, 22 Bom., 873 ; Chandri v. 
Daji Ehau, 24 Bom., 504 ; Madan Mohan Gossain \ . Raiihszciir Mali:t, 

7 C. L. J., 615; 

When the contrary is not shown. If a decree for em ham ed 
rent has been superseded by a subsequent arrangement between the 
parties, it cannot be acted up m [Xobia Chnndia Sa/kar\. Gaur Chandra 
Saha, 6 Calc., 759 : 8 C. L. R., lOi), and in a in which the plaintiff 
sued for enchancement and the defendant entered into a compromise and 
agreed to p.ay rent at an enchanced rate for two years, it was held that 
on the expiry of those two years, the defendant was not liable to pay 
rent at the higher rate {Barhanadin Ifaulatler v. Mohan Chandra Guha, 

8 C. L. R., 511). 

Notice to quit.— A raiyat holding over is not a trespasser and tan 
not be ejected until his tenancy has been determined by a notice to quit 
or some other legal mtics\‘i(J)algleish v. Damodar Narain, 8 L. J., 533;. 


Alteration of rent on alteration of area. 


AlOration of 
rent oh altera¬ 
tion of arm. 

Alteration of 
rent in respect 
of alteration in 
urea. 


52 . (1) Every tenant .sliall— 

(a) be liable te pay additional rent for 
all land prttved by nieasunnnent to be in 
exce.ss of the area for which rent ha.s been 
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previously paid by him, unless it is proved 
that the excess is duo to the addition to 
the tenui-o or holding of land which having 
pi-eviously belonged to the tenure or holding 
was lost by diluvion or otherwise without 
any reduction of the rent being made ; and 
(h) be entitled to a reduction of rent in respect 
of any dtdicicncy proved In^ measurement to 
exist in the* .irea of his tenure or holding as 
eom[iared with the area for which rent has 
lieen previously paid l)y him, unless it is 
prov(!d that the defieieney is due to the loss 
of land which was .added to the ;irea of the 
tenure or holding hy alluvion or otherwise, 
.itid tliat an .addition has not been made to 
the rent in |■(‘spe('t of the addition to the 
area. 

(2) In detei'inining the are.a for whicii rent has 
iteen [)r('viously pai<l, the Court shall, if so i e(|uired 
I>y an}' i>arty to the suit, have regard to - 

[n) the origin and etuiditions ot the tenancy, for 
itistance, whether the rent wa.s a consoli¬ 
dated rent, for tin; entire tenure or holding : 
{!>) whether the ti’nant has been alhnved to hold 
additional hand in consideration of an addi¬ 
tion to his total rent or otherwi.se with the 
knowledge and consent of the landlord ; 

(r) the length of time during which the tenancy 
has lasted witlmut dispute .as to re?it or 
area ; and 

((/) the length of the nnaisure used or in local use 
at the time of the origin of the tenancy as 
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conipai’ed with that listed or in local nso at 
the time of the institution of the suit. 

(3) In determining the amount to be added to the 
rent, the Court shall have regard to the rates payable 
by tenants of tbe .same class for lands of a similar des¬ 
cription and with similar advantages in tbe vicinity, 
and, in the case of a tenure-holder, to the profits to 
which he is entitled in respect of the rent of his 
tenure, and shall not in any case fix any rent which, 
under the circumstances ot the case, is unfair or inequit¬ 
able. 

(4) The amount abated from tbe rent .shall bear 
the same proportifni to the rent previously payable 
as the diminution of the total yearly valin* of the 
tenure or holding bears to tin; previous total yearly 
value thereof, or, in default of satisfactory proof of 
the yearh’ value of the land lost, shall liear to the 
rent previously payable the same proportion as the 
diminution of area bears to the previous area of the 
tenure or holding. 

[(5) When in a suit under this section the land¬ 
lord or tenant is unable to indicate any particular land 
as held in excess, the rent to be added on account of 

4 

the exce.ss area may be calculated at the avruage rate 
of rent paid on all the lands of the holding exelusivft 
of such exce.ss areu.l 

[(G) When in a suit under this sectif»n the land¬ 
lord or tenant proves that, at the time the measure¬ 
ment on which the claim is l)ased was made, there 
existed in respect of the estate or pennanent tenure 
or part thereof in which the tenure or holding is 
situate, a practice of settlement being made after 
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measurement of the land asses.sed with rent, it may be 
presumed that the area of the tenure or holdinj? 
.specified in any patta or kabuliyat, or (where there 
i.s an entry of area in a counterfoil receipt corre.spond- 
in^ to the entry in the rent-roll) in any rent-roll 
relating to it, has been entered in .such |)atta, kabuli¬ 
yat or rent-roll after measurement.] 

Extended to 'Not , Ort. I7lh, 1.S96). Snb-sertion (5) wns 

added to the section by Art III, B. C., of 1898 and Sub-section ^6) by 
s. 13, Act I, B. C., of 1907 and by Act I, E. B. C., of 1908. 

Increase in area by accretion— I'ormerly there was a conflict 
of rulinj>s as to whether a tenant had any rijtht in land which had accret¬ 
ed to his tenancy But the matter has now been set at rest by the Full 
Bench decision in (Vrfvr//.tr/v. H/ioht Kitibar/to, (21 Calc. 
233) in which it waS decided that a raiyat who has a right of occupancy 
is entitled to hold lands aci rete'l to his jote as an increment to it. Sec. 4 
of Reg. .\ 1 of 1S25 even applies to a person who is not an occupancy 
raiyat (.I//0 Jtui v. AIokih A/t, 5 C. L. J., 26/;). Then, as to a landlord’s 
right to rent for land so ;ulded to ,t tenant s tenure or holding, it was held 
under the former law that he would only be so entitled, provided the 
tenant was liable by his engagement or by established usage to such an 
increase of rent Csee section 4, clause 1, Reg. .\I of 1825 ami /.(yof 
ihtndra D.illa v. I'aniotw b \V. R., .\ci 48 ; Lioful f. tl 7 '/mkur v. 
Kumar A/i\ 6 \V. R., .Act X, 85 ; Jai^al Cbandra Datbi v- Pauioty. 8 \V. 
R., 427 ; in review, W. R., 379 ; Kamnidhi Manji’ii v. Parihdi Dasi 
5 Calc, 823; Ghultm AH Chaudhi v. Kali Krishna Thakur, 8 
C. L. R , 517 ; 7 C.ilc., 479 : Hrajt'ndra Kumar Hhumik v. L’f<rndra 
A’anin Sinyh, 8 Calc., yi.d\ ; llaro Sundari Pasi \. Gofii Sundiri Dasi 
10 C. L. R., 559). Now under clause (.i) of this section, .1 tenant is of 
course liable to pay additional rent for such land except in the circum- 
st.inces specilied. In a suit brought by the 'Dr/uk.lar n( a certain Mausah 
against the dar- Talukdar for a declaration that he w.is entitled to get 
rent at a certain rate, anil in the alternative for compensation foi use 
and oci iipation of the disputed land which w.is an accretion to the 
Mauzah, and in respect of which .1 settlement was made with him by 
Coverninent treating it as a separ.ate estate, the defence was that the 
suit was not maintainable unless a rental was assessed in the first 
^ instance, and that no arre.irs of rent could be ilaimed as there was no 
relation of landlord and tenant between the p.irlies. IKld, that the 
landlord could not treat the disputed land as a separate tenure, that the 
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increment was to be regarded as part of the parent estate, and treating 
it as part and parcel of the parent estate, he was entitled to get assess¬ 
ment of rent on the disputed land ; but he was not entitled in the suit 
to back rent or compensation for use and occupation {A/tsanulld v. 
Mohini Mohan Das, 26 Calc., 739). 

Increase in area due to encroachment— A tenant may en¬ 
croach upon either the neighbouring land of his own landlord or upon 
that of a third person. In the latter case he makes the encroachment for 
his landlord's benefit, and not for himself, and his landlord is entitled to 
.additional rent for the land so added to the subject of the tenancy 
iNaddiaf Chand Saha w Meajan. 10 C.alc., 820. .See also Andrno v. 
Francis, 2 Hay’s Repoits, 560. and F.subai v. Dantodar /s/iTardas, 16 
Bom., 558 . In one case, Onn/ Das A’ai v. /ssar Chandra Fast/, (22 W. 
R., 246), it w.as ruled that if a tenant’s tenancy was permanent or he 
had a right of occupancy, he could not be ejected from hands added 
to his lands by encroachment while his tenancy lasted, but when the 
rent was re-adjusted the lands might be brought into calculation. 
But this was expressly dissented from in Naddir Chand Saha v. Mcajan 
When the encroachment is made on the adjoining land of his 
own landlord, it was at first held that his landlord’s only remedy \vas to 
treat the tenant who had made the encroachment ,as a trespasser 
(lias ham liihi v. Fisso Math Sarkar, 6 W. R,, Act 57 ; DcCourcy v. 
^Mcy;h Nath Jha, 15 W. R, 1571 ; but in subsequent cases it was riileil 
that the landlord could either treat him as a tenant in respect of the 
excess land or as a trespasser at his pleasure (' David v. liiimdhan 
Chatturji, 6 \V. R., Act X, 97 ; R<ijinohan Mitra v. tinru Chant Aich, 
6 W. R., Act X, 106 ; Sham Jha v. Duraa A'ai, 7 W. R., 122 ; Chulam 
AH V. Gopal ImI Thakur, (j W. R, 65) ; and this is the law now 
(Ishan Chandra Mitra v. Ram Ranjan Chakravartti, 2 C. L. J., 125). 
See sec. 157, and also the case of Prahlad Tear v. Kcdar Nath Fasu, 
(■25 Calc., 302) in which it has been expressly said that “when a tenant 
encroaches upon the land of his landlord, though the landlord may, if 
he chooses, treat him as a tenant in respect of the land encro.acheil 
upon, the tenant has no right to compel the lanillord against his will to 
accept him as a tenant in respect of that land.” But it floes not follow 
that because the landlord has this option he can treat the tefiant as a 
trespasser at any time after having exercised his option in treating him 
as a tenant for some time (Ahdul Hamid v. Mohini Kant Saha, 4 C. W. 
N., 508 : Ahdul Hakim Saha v. Rajcndra Narayan Rat, 13 C. W. N.', 
635;. If a tenant encroaches on the adjoining waste land of his 
landlord, his possession of the lands encroached upon can only 
commence to be adverse when a title adverse to bis landlord is asserted 
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or the landlord become.s aware of the encroachment ( IVali Ahmed v. 
Tota Minh, 31 Calc. 397 ; dihuu Chandra Milra v. Ram Ranjan 
C/iahravar///, 2 C. T.. 125I. 

Adverse pos.seasion. —Mere non-p.aymcnt of rent for 12 year.s by 
a tenant does not convert the tenancy in to adverse possession {I'rcm 
Suhh Das v. Rhi/pia, 2 All., 517, F. li. ; Troylukho Tarini Mahima 
Chunder, 7 \V. R., 400 ; Rinti^o Lai Mnndnl v. Ahdnol (lujlanr, 3 C. I.. 
R., 119 : 4 Calc., 314 : Poresh Narain Roy v. A'assi Chanda Talii/cdiir, 4 
Cal(c, 661 ; Dadoha v. Krishna, 7 Horn., 34 : Taruchurna Perumal Nadu 
V. Sanjati I'ien, 3 .\tad., iiS-. Similarly in the rase of servir e tenure 
lands the fact that no services have been performed does not of itself 
make the holding adverse. 'I'o make the holdln" adverse there must he 
.1 lefusal to perform servicjC or a claini to hold the lands free of service 
[Komarj^osi'da v. Rhimaji Keshav, 23 I'.om., 602;. liven if the tenant 
during his tenancy pay.s the rent to a third person and attempts to substi¬ 
tute him in the place of his land-lord without openly renouncing or putt¬ 
ing an end to the tenancy, the possession of the tenant shall be that of the 
landlord, unless such payment be made under such circumstances as 
amount in haw to an eviction of the len.ant as tenant of such landlord 
{Parhutti Dassi Ram Chnndor lUtutlaih irji,, C. L. R., trb). h 
tenant encroaches on the ailjoining land of his landlord, he u ust distinct¬ 
ly prove adverse possession and such adverse possession must be set up 
in defence to the suit. It luu^t be shown that theie w.is not merely pos¬ 
session but that su( h possession w.is with notice to the laiui’crd and was 
known by the parlies to be a tresp.i.-s {Krishna th s iiuta Jawtirdar v. 
Ranka Rchari Shaha, 13 C \V. \., (cj.Sy Such possession can only com¬ 
mence to be adverse when a title ;idver.se to the l.mdlurd is asserted or 
the landlord becomes aware of the encroachment. Acts indicative of 
possession must vary according to the nature of the ijroperty over which 
possession is e.sercised and in the c.ise of waste lands, the cutting of 
grass and the grazing of cnttle are ordinary acts by which possession is 
asserted. Hut when such .u ls,are done bv a tenant on the waste lands of 
hi.s landlord, the principle i .in only apply if the acts done amount to an 
assertion of possession adierse to the landlord and are not .lets presum¬ 
ably done with his permission or consent (//')// Alnned Cho-.odhury v. 
Tola Mciih Chcnodhnry, 31 Calc., 31)7 : li aison v. CovrrnmenI, H. b. K., 
sup. voh, (1865) 181 : 3 W. R., 73). So long as the tenancy is not deter¬ 
mined the possession of the lessee is the possession of the lessor {ParhiiU! 
Dassi V. Rain Chunder Rhallachai oc, 3 C. I,. R , 1176 ; Haradhan Roy v. 
Vulod/tur Chunder Chowdhurw 25 \V. R., 50). Where there is a current 
lease and the tenant is dispossessed by .a third party lime does not com¬ 
mence to run against the landlord until the expiiati.'ii of the lease. But 
when the lease has expired tind the tenant is holding over with the land- 
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lord’s consent and the possession of such p.irly is Hdei|uate in continuity, 
publicity and extent so as to show that it is possession adverse to the 
landlord, the fitter is not precluded from determining the tenancy and 
suing the trespasser in ejectment and his right to sue will be barred 
after 12 years of such possession {KishiVtir lYiitfi St/ii Ih'V v. Kali 
Sankar Sakai, to C. \V N., 343 ; AVi/vf.'.'T/rW.jcf v. Hhobo Pershiid, 13 
calc., loi ; Krishna Goln'iul Dhnt v. Hari Churn Phur, t; calc , 367 ; 
Kadha Moni Deln v. Callector of Kulna, 4 C. W. .\., 597). .A sub-tenant 
holding land under a tenant of the landlord does not hold adversely to 
the landlord [Hungsraj Hhookta v. Mohuni Moghu /.all, ."’o \V. R., 398)- 
See also note to this sec. at p. 1S4 —Increase in art a duo to encroachment.” 

A fanner may acquire by prescription the right of a permanent tenant 
by setting up such higher right adversely to the zemindar {/laadu Majhi 
V. Durga Prosad Singh, 9 C. W. X., 292). ^ 

.A landlord may plead adverse possession against his tenant (Mokshda 
Das Mitra v. Hari Charan Chosvdhury, 9 C. 1 -. J., 68 nt 

Constructive possession. —Occupation by a wrong-doer of a 
portion of land only can not be held to constitute constructive possession 
of the whole, so as to en.able him to obtain a title by limitation (Mohini 
Mohan Roy v. Ptomnda Nath Roy, 24 Calc., 256 ; Rrojo N<tth Pose v. 
Durga Prosad Singh, 5 C I.. ]., 583 ; Jogendra Nath Rai v. Paldes' 
Das Mam'.iri, 6 C. I- J.. 735 ; .inanda Hari v. Secretary of State, 3 
C. L. J., 316). 

Increase in area found on measurement. -Under the old law, 
a tenant was not a trespasser in respect of land within the bo.mdaries 
or clearly part, though in excess, of the arra originally leased to him, 
and he could be sued for additional rent for this land ( Ptpra D.ts De v. 
Snkirmani Dasi, \\’. K., .Sp. No. 1864, Act .\, 38 ; Saudansini Dasis, 
Guru Prasad Datta, 3 \V. R., 14; Gopinath Mukhurji v, Ram Hari 
Mandal, 9 \V. R., 476 ; Ahmed Hossein v. Pandi, 15 \V. R., 91 ; Prtm 
Krishna Pagchi v. .Manniohini Dad, I7\V. R., 34). liut it was held 
that in order to ascertain what was actuallw leaded to him, the boundaiies 
of his land should be looked to and not the estttnated area 
.Xfannah v. Purada Kant Panurji, tj \V. R., 394 ; Mndihudin Joardar 
V. Sandes, 12 \V. R., 439 ; Shih Chandra .M,thniah v. Prajonath Adi tea, 
14 \V. R., 301 ; J‘ahaha,in Singh v. Mohes/noar Paksh Singh, it, \\'. K,, 
1 ’. C., 5 : 9 1 '.. I.. R., 150 ; Ishan Chandra Ghosh v. Pratap Chandia Rai, 
20 W. R., 224 ’. 

A second suit.—A second suit under this section is not barred 
under sec. 37 by the dismissal of a previous suit within 15 years <Radha 
kisore Manikya v. limed Ali, 12 C. W. .\., 904.) 

What a plaintiff must prove in suit under sub-section ft) 
(a)—To entitle a plaintiff to a decree for increased rent on the ground 
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of an alteration in the area of the defendant’s holdini', the plaintiff must 
show that the defendant is holding land in excess of what he is paying 
rent for, and, in order to do tliat, he must show for what quantity of land 
the defenrlant is paying; rent iSurjo Knntn Arh irji v. lintieint ir Sha/t'i, 
34 Calc , 25 f). A decree for additional rent on account of additional 
land cannot stand merely on the riround that the defendant’s land as now 
measured by a particulai standard is larger in area than the defendant 
admits. It must be shown that the defeod.ant is in possession r)f more 
ban! than he has been pr.’-vious'.y piyin;^ rent for, or that the rent which 
he has been paying was not payable for the whole of the land whi.di is 
in his possession, or that the pole with whitdi the defendant’s land has 
now been measured w.is the pole with which it was measured in the first 
instance {Alif k'/nin v. tViit/t /’cocoff, 1 C. \V. N., 310). The 

expression “the area for which rent has previously been paid’' means 
the .area with refentnee to which the rent previously paid had been 
•assessed or adiusted ' Rijnuho l.al (Josu’imi v. Ch'inJr,i HJiucnn 
(r 0 i' 7 <'irm!. ft I'. \V. X.. 31.S'. It has, further, been held that the pro¬ 
visions of section ar.r applicable to settlement proceedius'S under 
(diap. X of this Al t : so in sit h [troreetlinys a r.cnihi,/tr is not entitled 
to additional nmt merelv on s'l iwiny that tlie tenants are in possession 
of land In excess of th" areas entered in his rew/sr./.j//p ip“rs. or in their 
rent receipts. It is incum'emi on the '.nttin fir in such circumstances 
to show that the laud . Ivl 1 by th" tenan's are in excess of the lands 
origin.illy let to them in c.)nsequence of some encroachment nr some 
alluvi.il incre-nent, or th it die previous settlement was in i !e on the b i^is 
of a me.isurement, .ind the r iles of rent applie 1 to the ,ire i then deter¬ 
mined, while, on a fresh me.isuiem’ut lieing m.ide iiy the same length 
of measure, it has be' ii found that he is entiile.l to receive some addi 
tiontil rent, which by c.n elcssiiess or neglect or some other re.is.in 
he h.id hitherto lost diuri /‘itr.t v. AV;'/r, Jo Calc.. 579'. In the 
case of .V/ovo, (/.//; A'lW V, .x'c '/; ti 'nj. Rule joo of loth, .Sept, iii 95 , 
.'unreported) circulated witl* ISo.ird of Revenues C. 1)., No. 1 of 
March, iSpti, it w.is p.nniod out th.it when 111 settlement piocee,lings the 
tenants admitted the l.indlord's cl.iim to id.litional rent for excess binds, 
eai h of the temints sh.iiild be isked bv the .Settlement Olli er what he 
understood and .idmilted to be the re|>resent.it!o.u of die area of his 
previous holding, and that, then, the Settlement Ofii. er would be in a 
position to determine whether on the new measurement stu h tenant was 
liable to additional rent on excess lamls. When the tenants agreed to 
pay rent at cert.ain rates on account of excess area it is for them to show 
that the .areas wore less than llv’se contr.icteil to he paid lor \Xi! .l/mM.iA 
•W/u V. 3 li. 1 ,. )., 71 "’• When a / t/’r/Ada/executed 

before tlit pissing of the I'enincy .Vt provided lor the payment of rent 
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at a cert.tin rate on any excess area, and the suit was for measurement 
only, the suit was held not to be under sec. 52 {Maiiin 0 ni Ihtsi v. Ram 
Dits ifalHk, 7 C. W. N., 93). To entitle a landlord to an increase of 
rent under sec. 52, he must prove facts and circumstances showing that 
there was some reason not within the control of the landlord for addi¬ 
tional lands being included in the holding (Ra/a» I.al /i/.ci'at v. Jadu 
//al.Mi:a, to C. W. N., 46I When the plaintiff adduces evidence to 
show that the standard of measurement prevalent at the time the claim 
is made was in use when the tenancy was created, and the defendant 
produces no rebutting evidence, the Court may |)resumc that the state 
of things in existence at the time of the suit existed also at the inception 
of the tenancy (/.r/t,/// Chandr.’ Mifra Ram Ran/aH Cliakr<i''<i> tti\ 2 C 
1 .. I., 125^. A landlord is entitled to additional rent for excess lands only 
when he shows («) what the quantity of land was at the inception of the 
tenancy : {p) that the rent was settled with reference to the area ; (<) 
that no consolidtited rent for the entire aiea let out was settled : and aT) 
that the qitantity of land held at the time of suit is in excess of that 
originally let out ( Raj Ri/mnr Sa/iav v. R,i/// I.a! Siiiak, 5 C. 1 .. [., 
53 S). 

Oral evidence when inadmissible to prove area. .\ contract 
of tenancy being inadmissible f.ii want of rcgis'iation, c r.d evidence .as 
to the quantity of land held by the tenant i-, under sec. 91 of the 
Kvidence Act, not admissible to prove the same ’(Inv'ni/a ('haniha 
Raiichi J(\iiesl’.u’iir Sarkar. i C. W. N . xxiv). 

Right to additional rent a recurring one.— ri.c right to 
recover additional rent is .1 recurring one. .\ landlonl is entitled to 
e.xercise it whenever he finds it necessary to do so (Jatindra ,\fak/tn 
Tagore V. Cliatidra Nath Safai, 6 C, W. jfio). See also Rad/ia 
Kisore v. Umed AH. 12 C. W. 904. 

Back rent.—There is nothing to prevent the landlord from claim¬ 
ing back rents for any additional area, if siifh .additional area was in the 
use and occupation of the r.aiyat, provided the claim is not barred by 
limitation > Jnxanmilk Ma/Hhi wjiima/i AH, 29 Calc., 247;. 

Reduction of rent for decrease in area. C'ndei the former 
rent law and rulings all tenants were entitled to ab,dement of rirnt on 
the ground of diluvion or deficiency proved hy measurement in the area 
cjf the subject of the tenancy. Thus a palniilar or other lease-holder 
could sue for abatement of rent on the ground of part of the lands of 
his paint having been resumed by Government as C/takrran land 
(Harn Krishna llanurji v. Jai Krishna Mnkhurji, 1 \V. K., 2991, or on 
the ground of part of the land having been taken up for railway purposes 
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{PrasAnnamayi Dasi v. Sundnr Ktimari Debt, 2 W. R , Act X, 30 ; 
Maliltib Chand v. ^kitro Kumtiri, 16 W. R., 201 ; Unui Sa/tkar Surkur 
V. 'I'arini Chtndrn Sitty/i, 9 Calc., 571 ; Wntson Co. v. Nistarini 
Gujdn 10 Calc., 544). A dor putnidar and a hnuhidar had similar 
rights {Kam Norain C/i ikrav.irti v. Pulin Ili/tnri .Siny/i, 2 C. L. R., 5 ; 
Kamata Kant Pus v. Poi^'cse, 2 W. R. Act X, 65). A tenant with or 

without .t right of (x cnpancy was entitled to an .ibateinent of tent for 
land washed away, unless precluded by the terms of his kiibulyat front 
claiming that abatement il v. /lohi Ilnkih, \V. K. Sp. No., 
1864, Act -K, 42), a.i.l su ;h r.ght pttse 1 t-t a purch !s;r on a s.ile of the 
tenant’s right (Kali I'rosuiDia Pii \\ D/t.innujai diosh. It Calc 625). 
Now, a tenant cannttt be precluded by the terms of his agreement from 
claiming an abatement of rent : for under sec. 1-8 > 3 ' (f) nothing 

in any contr.ict made .ifter the passing of this .\ct /. c., the 14th 

.March 1885) c,an t the awav the right of a r livat to apply for a 

reduction of rent under this set tion, lint in .''iilvi'inha An/// Thakur 

V. Nilktiiithii Siitiyli, I'gi Calc., 38,’, in which ,a tenant was sued 

for arrears of rent of his jote, and cumpromisetl the rase by eseiaiting 
:i .sole/ntomo, agreeing to pay rent at ijas per bigha on 4.300 
bighas, and th.tt no remission of rent shouW be t laimed on any arenunt 
whatever, and in which, the /'^/e being subsetiuently sold in execution of 
a decree passed on the basis of the so/e/t/i,i»:,i, the landlord sued the 
purchaser for arrears at the r.ite spet ifietl in the si'lehn totit, it was held 
that the compromise w.ts a vahil and binding tr utsat tion, and. tiiat being 
so, the purch.tier w.is bouml by it, [lie provisions ol sec. 178,3 f/> 
were not rcfcrrcii to in this 1 asc. .Ab.itcment could be claimetl fur l.tnd 
taken up by (iovernment for a roati (Din Dy it /.it v. 'I'itikni Kiimoor 
f> \V. R., Act 24), .and on the grountl of iii.spossession by title para¬ 
mount (i')/i//i///rt//'//’a/ Cihiud/ni //ir.itiit /\it, 10 W. K., 120: i 15 . L. 
R., A. C., 87 ; iiiifi,iiht/td Jkii V. iriK't/id Pros lit, 12 W. R., 10.7' ; but not 
if the tenant could not .di.iw tb.ii his lessor h.td h.ol no title, .and that the 
person who ousted him had title /.<tt .'''/iiy/i v. Rtidro Prosod. 

17 W. R., 38^1. Whcii tile tight to ci.aiin ab.itemenl w.is loundeii on an 
agreement its esen ise nngiit be b.nred ity Imiit.ition t////.’ .lAtrf 

/>11.11 w //oy inhiyi t>osi. 22 \V K., 273 I bis c.iuno. in: the case under 

the present law, fur the right to sue for .ibatemcnt arises iiinlei this sec¬ 
tion .and is not f.inti led on agi. ement. If tin' r.tiy.it knew th.it the .irca 
of land leased to him was less than lh.it inentio te.l m his /■ t/Aj/t, it was 
held that he w.is not eniiilcil to abatement of rcit 01 th's grotitid , t rtpfi 
S'. l\<iti Dm .Mukhniii,\\. V. . No.. 1804. .\ct \, 122). Nor would 
he be entitled to .ib.iteinent, if be r.itne into possession ol a less ipiantity 
of land through his own fault <.Si/ino/tt Po.si/ v. Oton: Ctiond .\l:fro, 17 

W. R., 41S). Inatasc in whn h l.tnd h.td been Uken up lor public 
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purposes, and the ::timindar decfcired he would allow no abatement of 
rent on this ^round, and permitted the ptitnidir to appropriate the whole 
of the compensation paid by Government, it was held that a purchaser 
of the patni was not entitled to abatement of rent, as he must 'be pre- 
sumped to have had notice of the proceedings {Piari Mohan Mukhurji 
V. A/tab Chand, lo C. L. R., 526). But in another case in which the 
samindar made no such stipulation, it has been held that in such a case 
the patnidar is entitled to an abatement of rent, and also to some share 
of the compensation KPhabani Nath Chakravartti v. Land Acquisition 
Deputy Collector, 7 C. W. N., 130). A decree had determined that lands 
leased in mukarari to a lessee with a fixed rent thereon were less in ex¬ 
tent than they were specified to be in the pattahs that comprised them, 
the lessors not having title to the whole, and the lessee had obtained 
possession of the less estate. It was held that the lessee was entitled to 
a corresponding abatement of the rent reserved {_!mambandi Pegiiin v. 
Kamlesisjari Prasad, 2\ Calc , 1005: L. R. 21, I. ii8j. A ten.ant 
holding under a permanent mukarari lease is not entitled to get abate¬ 
ment of rent by reason of a portion of the land in his occupation having 
been diluviated by the action of a river [Nunda Lai Mukhurji v. Nairn- 
udin, 9 C. W. N., 886). When an abatement of rent has been granted 
by a landlord on condition that it is to continue for a limited term or 
during the continuance of certain circumstances, the original rent is 
revived as soon as the term expires, or the circumstances cease to exist 
{Manindra Chandra Nandi v. Pran Krishto Sarkar, 1 C. L. 98«i. 

Abatement of rent could be sued for or claimed as a set¬ 
off—Abatement of rent can be sued for, or be claimed as a set-off in a 
suit for arrears of rent (Afsarudin v. Sarashibala, Marsh., 558 ; Harry \. 
Abkul Ali, W. R., Sp. No., 1864, .Act .X, O4 ; Din Dyal Lai v. I hakru 
Kunwar, 6 W. K., Act X, 24 ; Oaur Kishor Chandra v. lionamali Chau- 
rf/rr/, 22 W. R., 117). As rent is a recurring cause of action, a tenant 
may set up a claim to abatement in a suit for the rent of any particular 
year, notwithstanding the fact that he has jraid full rent for several pre¬ 
vious years (Mahtab Chand v. Chittro Kumari, its W. R., 201 j. But it has 
been held under the former law that though the Limitation Act may not 
prevent a defendant from setting up a claim for abatement, still a delay 
of 24 years in claiming it may disentitle him to relief in a Court of equity 
{Ram Narain Chakravartti v. Pulin liikari Sinjifh, 2 C. L. R., 5), and 
the same principle was applied in the case of a taluk created before the 
Permanent Settlement and wheie diluvion was not pleaded until 30 years 
after the occurrence {Ram Charan liasak v. Lucas, 16 W. R., 279). 

How reduction of rent can be obtained under the present 
law. —Section 52 (b) does not explain whether ledurtion of rent on 



Sec. 62.J RKUUCTIOX OF RKNT FOR DKCRJiABK IN ARBA. 19 I 

account of a decrease in area cad be claimed as a set-ofiT or only in a 
suit brought for the purpose. The words “every tenant shall be entitled" 
&c., seem to point to the conclusion that a reduction of rent on this 
ground may be claimed as a set-off. On the other hand, a reduction of 
rent on the grounds specified in sec. 38, w/V., (i) permanent deterioration 
of the soil of the holding, and (2) fall in the average local prices of food- 
crops, would seem to be obtainable by an occupancy raiyat only in a suit 
for the purpose. The expression “tenant” in this section does 
not include the case of a mere co-sharer tenant who has only a fractional 
share in the tenure : it means the tenant of the tenure and not one of 
many tenants : so when a suit for rent is brought by some of several joint 
landlords against one of several joint tenants for recovery of the plaintiff’s 
share of the rent, such tenant defendant cannot claim abatement under 
the provisions of this section. His remedy is to bring a suit for abatemet 
making all the joint landlords and his co-sharers in the tenancy parties 
{li/tuficndKi Nartiin Datta v. liaman Kris/in'i Datta^ 27 Calc., 417 ; 
4 C. VV. N., 107) 

Res judicata in cases of claims for reduction of rent.— 
When a suit was brought for a yetii’s rent, and the tenant claimeti 
abatement, a judgment wa.-> obtained, which determined the amount to 
be abated on materials which would be applicable to one year as well as 
another. It was held that the question of abatement was determined 
between the parties not only for the year of which the rent was in suit, 
but for all future years {NaOo IXisi v. luti: liaksli ChaudJnni, 24 

W. R., 403 : I Calc., 202). In a suit for arrears of rent, the defendant 
,admitted that the sum claimed was ilue, but pleaded that it was due for 
a larger area of land than that specified in the plaint. An issue was 
framed on this contention and decided ag.iinst the defendant. The 
defendant then brought a suit to have it declared that a sum of money, 
equal in amount to the sum paid on admission in the former suit, com¬ 
prised the rent due on all the lands held by him under the plaintift in the 
former suit and It was held thav this question was w judicati (A’a.Oijw 
Lnl Sukal v. Chandi this, 4 Calc., 686). Rut in a suit by raiyats against 
their samimitir, praying for measurement of certain land and for a 
declaration of the amount of their yearly rent, in which it appeared that 
in a previous suit brought by the for rent, the raiyats had 

alleged that the amount of rent and the extent of land had been over¬ 
stated by the samindar, but the Court decided that the raiyats were 
bound by a jiuMbandi signed by them, and refused to try whether the 
extent of land had been overstated, it was held that the suit was not 
barred as res judicatti {Kai'Ait N>tth Mat^dnl v, /•ix',i,'“t P'tnd/m Ihrsu, 
7 Calc., 214 ; 8 C. I.. R., 393). In a suit m which the pl.tintiff sued for 
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the rent of certain land, the defendant contended that he was not liable 
for the entire rent, as part of his land was in the plamtifTs possession. 
No issues were framed, and there was no measurement of the land, 
but it was held that the defendant had failed to prove his contention. 
The plaintiff then sued the defendant again for arrears of rent of subse¬ 
quent years. The defendant had the land measured, adduced evidence, 
and raised the same plea as before ; and it was held that the matter was 
not res judicata^ and that it was open to him to do so, as the area of the 
land in the defendant’s possession and the annual rent payable for the 
same had not been definitely determined in the previous suit (Nil 
Madhab Sarkar v. Braja Nath Singh, 21 Calc., 2^0.) 

Proved by measurement.—These words in sub-section (1) (a) 
and (b) would seem to mean “proved in the course of the suit’' ; for the 
word “proved” would seem to imply the production of evidence in the 
course of a trial. Hence, a measurement precedent to the institution of 
the suit would not seem to be essential before a suit can be brought for 
increase or reduction of rent under this sub-section. 

Sub-section ( 2 ), clause (c). Rulings under the former law.- 
The defendant having for more than sixty years occupied lands in excess 
of the number of bighas specified in his pattah, and the lands in ques¬ 
tion having always been deemed to form part of what was coveted by 
the pattah, it was held that they had been occupied and enjoyed as the 
land included in the pattah since before the Decennial Settlement, and 
that the rent therefore could not be enhanced yjanaki Bal/al'h Chakra- 
vartH V. Nabin Chandra Rai, 2 \V. K., Act X, 33 ; indra Bhushan Deb 
v. Colak Chandra Chakravariti, 12 W. R., 350 : kan/uhorsiin v. Govern¬ 
ment of Bengal, 16 W. R., P. C., 2qj. 

Sub-section ( 2 ), clause (d). Ruling under the former law.— 
It cannot be said that because of some difference in the length of the 
measuring pole in use at different periods the area of the land has been 
altered (Baban Mandal v. Shih Kumari iiarmani, 21 W. K., 404). 

Sub-section ( 4 ).—The rule prescribed in this sub-section is the 
same as that laid down in Brajanath Pal v. Hira Lai Pal, ft 15 . L. R., 
A. C., 87: 10 W. R., 120. In order to bring a case within the first 
alternative mentioned in sec. 52 (4), it is to be shown in the first place 
what the yearly value of the tenure is. It is next to be shown what is the 
diminution of the total yearly value of the tenure, and in order to 
calculate the diminution, the Court mu-,t find out the yearly value of 

(Kanai Lai Khan V. Afidnapur/lamindari Co., 5 C. I.. J 
48/1). ^ 

Sub-eection (6).- This sub section was added to .section 52 by the 
Bengal Tenancy fAmendmeni) Act HI, B. C., of 1898, which was 
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extended to Oriss.i by Not., Nov. 5th,‘1898. In the statement of Objects 
and Reasons prefixed to the Rill of 1897 to amend the Tenancy Act, 
the necessity for the addition of this sub-section was explained as 
follows :— 

“ It has been belli by 801110 .''pocial .ludgcH, iiitorpreting a decision of the 
High Court ( 1 ) that when additional rent is claimed on tlie ground of excess 
area, the landlord must indicate the precise plots or pieces of land acquired 
hv the tenant in excess of the original holding, while section .’>2 itself docs 
not proi'ide for the assessment to i-ent of excess lands, where then* are no 
rates for lands of a similar description in the vicinity Vnit lump rentals. The 
section, as amended, indicates that it should not he always necessary, in 
order to prove excess area, to point out the particular plots that were 
acquired since the original letting, and provides a rule for assessment of such 
excess areas, when proved. When the origititil lettitig was at so much a 
higha, Jind it is shown hy itieasnremeiit hy tin* satne stainlard -ind under the 
same condifiotis that the tcnatit is holding a larger nuinher of highas than he 
is paying rent for, it should not be in*. i S'.ti \* for tin* l.indlord to point out 
the particular plots which the tenant has a. '|uiri'd in excess of the original 
area comprised in his hoMing." 

Sub-section (0).~ Thi.s .sub seeiion has been added by Act I, R. C., 
of 1907. In the Note.s on Clauses to the Hill, which afterwards became 
Act I, li. C., of 1907, it is said . 

** The law, as it stands at pr'-sent. eont.iin.s n.» provision for the jtnsif of 
excess area, otherwis,. than by cxid.’n'-e ,if its specitic existence in each ease, 
and the deeisiotis of the t'.mrls b.tvc not alwaxs been in accordance with the 
intentions of the framers of tin* .Vmemiment A' t ol ISilS, wlio. by adding 
snb-seetion ( 5 ) to section .~ij, by implication suggested that excess area may 
be assessed to rent, even if I he lamllord is unable t'l indicate atiy particular 
latid as hchl in excess. The proposed moditi.ation of section .V 2 will allow 
the enstom of settlement on mcasurctncnt to be taken as a presumption th.at 
tin* area of a tennie or bolding mentioned in the landlord’s papers has been 
aseerlaitied by actual moasiirement. and thus intvke it easier fir the landlords 

to provi' the existence of excess area. " 

• 

Tlie Select Committee explained the chanties they made in this sub¬ 
section as follows ; - 

“The flauso a.'t orij^inally dratt»*d le^pnrcd th»' landlonl or tenant t«> prove 
that a ciiHtoin o| nioasinvinent <*\i»led in the \illago in onh*r to havo the 
proRuniption applied that any entry of area Itad been made after measure- 
inont. It haa lieen represented, we think ri^^htly. that it would he very 
ditlieult to prove a enstom of measurement ; aiul also that what is really 
relevant is not a gGiieral enstom, hut a nHa«»e existing at the time the 
measurement on whieh the '‘laim is haM'd was made. We are also «»f opinion 
that the villa/,(e ia not a fiuitahle unit for this matter. A villa^re may <*ontain 

(O V, A'' Cate.. "'Ta. 
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several estates or permanent temiros,’and the practice of the (Ulferont land¬ 
lords in regard to measurement may not bo identical. There is no ii-ason 
therefore why the same presumption should apply to all. e eonsidei that 
the unit should l)e the estate, permanent tenure or part thereof, in n hii h 
the holding concerned is situated. W'c are alsii of opinion that the pre 
sumption should only arise in respect of an ares entereil in a rent-roll, if it 
is supported by a corresponding entry in a counterfoil receipt, from which 
it may be inferred that the tenant knew of and accepted the deset i|)tion of 
the area of his holding adopted by the landlord. The changes, which we 
propose in the clause, give effect to these view.s. " 

A suit under this section cannot proceed at the instance 
of fractional co-sharera — \ suit for ,'iddition.il rent on the ground 
of excess land found in the possession of a raiyat must in (;onsei|ueni'e 
of the provisions of section i 88 of this .\ct be brought by all tlie joint 
landlords and c.mnot proceed at tlie instance of some of the fractional 
shareholders {Gop^tl Chandrii Das v. Vnttsh A^arain Chaudhn. 17 C.ilc., 
69;). But the provisions of section 1S8 are not applicable to a i .ise in 
which one co-sh.arer sues for iurears of the rent p.iyabic under .a laf’uhaf 
for land left unassessed at the time of the original letting on the ground 
of its being unculturable, but which h.ad subse(|uenlly become tit f<ir 
cultivation, and in which kahiilyal the rent payable for tliis land on 
its becoming fit for cultivation had been fixed ; for such a suit is not 
one under this section but one upon the original contrai t of letting 
xRam Chandra Chaknivirtti v. iHridhar Da/la, 19 C;ilc.. 755.. A 
e.xecuted by the holder of a dar-maurasi patta in favour of 
his immediate landlord, a mukararidar^ provided that the for ner should 
have his name entered in the ramind tr s sen'dilah, in plai e of the 
•nukaruridaps and pay rent direct to the "amindar, and in (ase the .area 
of the tenure should exceed certain bighas, he should pay rent on each 
excess bigha to the mukuraridar and the ~amhidar respectively. The 
agreement was satisfied by the ratmindar: hrld, that though the 
mukararidar and the zamindar were both landlords of the dar- 
maurasidar, they were not joint landlord* under section 188 {Malanyini 
IMsiw Ram Das Mallik, 7 C. \V. N., 94). Where a co-sharer l>andlor() 
sues for arrears of rent and additional rent on a kabulyat in which the 
right of the plaintiff to certain rent, and his right to additional rent for 
excess area were admitted, and the right of the plaintiff and the liability 
of the defendant were set out without any reference to the right of any 
other co-sharer ; held, that such a suit was maintainable, although the 
plaintiff’s co-sharer was not made a party (Govind Chandra I’al v. 
Hamidulla lihuian, 7 C. W. N., 670). 

There is no defect in such a suit, when the whole of the rent is sued 
for, and all the non joining co-sharer landlords are made parties defendants 
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{Din Tarini Dasi v. Broughton^ 3 C. W. N., 225). A fractional share¬ 
holder of a tenure has no right to grant abatement of rent in respect of 
a holding within the tenure independently of his other co-sharer {Syama 
Charnn Mandtil v. Saim Afollnh, l C. W. N., 415 ; Bhttpendra Nnritin 
Ihitin V. Raman Krishna Dat/a, 27 Calc., 417 : 4 C. W. N., 107.) When 
the lands for which rent is claimed were no part of the original holding, 
formed subsequently to its creation and are outside its boundaries, they 
constitute a new holding, and'the right to claim such rent is a right 
inseparable from the landlord’s position as proprietor of the lands and 
exists independently of sec. 52. Section 188 is, therefore, no bar to a 
suit brought by a co-sharer landlord for the recovery of his share of the 
encroached lands, or for the assessment of rent on them. But the case 
is diffetent when a co-sharer landlord claims khas possession with an 
.alternative cl.iiin for rent, not merely of the additional land found in the 
possession of the tenant, but for the entire quantity of land found in his 
posses.sion, including the lands of the old holding. Such a suit is within 
the scope of section 52, and is barred by the provisions of sec. 1R8 
iAhdill /fitmid v. Mnhini Kan/ Saha, 4 (.'. W. N'., 50S). 

Court fees. — Under sec. 7, sub sec. 11, .Vet VII of 1870, in a suit 
(1) to enhance the rent of a raiyat having a right of occupancy .and (2) for 
abatement of rent, the amount of fee payable under the .Act shall be 
computed according to the amount of the rent of the land to which the 
suit refers, payable for the ye.xr next before the date of presenting the 
plaint. 


/*atf)nrn/ nf Htnl. 


53- Subject to jurreeinont or e.stiiblished u.-saofo, a 
Paymnn of luonoy-’rout paviiblo by a tenant .shall be 
liistnhnlmts of instalments fallincr due 

rent. Huartor t)f the 

agricultunU year. 


Former law. —Under the former law (<ec. 20, Act X of 1S59 and 
sec. 21, Act VIII, B. C, of iS6<)) instalments of rent were payable 
according to the pat/ah or engagement, or if there w.is no written 
specification of the time of p.ayment, according to “ established usage,” 
and these words referred to the cstablishcii usage in the pargana and 
not to the established usage between the parties {Chaitanya Chandra Rai 
y/. Kedar Nalh Rai, When the kahulyai stipulated th.at 

payment should be made in monthly kists, the raiyat rfas bound by 
its terms, notwithstanding that the landlord h.ad previously not enforced 
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them strictly {Piari Mohan Mukhurji v. Rraja Mohan Pasu, 21 W. R., 
36 : 22 W. R., 428'. 

Present law. —A decision under the old law by which payment 
annually was decreed is no evidence of an “ agreement” between the 
parties, and the words “established usage’’ in the section lefer, not to a 
practice previously prevailing between the parties, but to the established 
usage of the pargana, in which the property is situated (/lira I^al Das v. 
Mathura Mohan Rai Chaudhri, 15 Calc., "14^. This decision was follow¬ 
ed, .as to the meaning to be .attached to the words “ established tis.age ’ 
in this section, in Watson v. Shrikrishna Phuinik,(i\ Calc., 132). When 
an instillment of rent falls due after the date on which the sale of a 
holding is confirmed, the purchaser is li.able for the whole of the instal¬ 
ment, though he may have had possession for only a part of the period 
in respect of which the instalment is due ; for rent is ordinarily to be 
regarded, not as .accruing from day to day but as falling due only at 
stated intervals according to the contract of tenancy, or, in the absence 
of such contr.act, according to the general law as laid down in this section 
(Satyendra Nath Thakur v. Nil Kanth Singh, 21 Calc., 383!. When a 
landlord has brought a tenure to sale in execution of a decree for arrears 
of rent, the purchaser becomes his tenant only from the date of the con¬ 
firmation of the sale, and the arrears accruing due between the date of 
sale and the date of confirmation of sale must be treated as arrears of 
rent payble by the out-going tenant, whose interc>t docs not cease till 
the sale is confirmed {Karunami Panurji v. Suf-ndrn Nath Mukhurji, 
2 C. W. N , ccc-v-wii). 

In sec. 3 (5) it is provided, that “in secs. 53 to fiS, bf)th inclusive, 
rent includes also money recoverable under any en.actmenf for the time 
being in force as if it was rent.” Hence, sums payable tnder the Cess 
Act (IX of 1880, H C.), the Survey Act <\, H. C., of 1875), and the other 
Acts mentioned in the note at pp. 30 and 31 are, subject to agreement, 
established usage, or st,atutory enactment, payable in four qn.irferly 
instalments. 

Produce rents. —This section applies to money rents only. Pro¬ 
duce rents would, therefore, seem to be payable according to agreement 
between the parties or e5t.ablished usage. 


54. (1) Every tenant .shall pay each in.stalrnnnt 

Timeand place of rent Irefore .sun.sct of the flay on 

for payment of 1 • 1 ., c n ■ 

rent. ’ whlch it tall.S fluC. 

(2) The payment shall, except in ca.He.s where n 

tenant i.s allowed inder this f,o dr,posit his rent, 
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be made at the landlord’s* village-office, or at such 
other convenient place as may be appointed in that 
behalf by the landlord : 

Provided that the Local Government may, from 
time to time, make rules either generally or for any 
.s[)ecitied local area, authorizing a tenant to pay hi.s 
rent by postal money-order. 

(3) Any in.stalment or part of an instalment of 
rent not duly paid at or before the time when it falls 
due shall be deemed an arrear. 

Extended to Oriss.i, (Xot., .Sept, loth, 1891). 

Sub-section (1) —Under the old l.iw in Knshi Kant Kkiittacharji 
V. Rohini Kanl Rluithniiurji, '(> Calr., 32;', it was held by a l-'ull bench 
that “rent becomes due at the last moment of the time which is allowed 
to the tenant for p.tyment.” An instalment not paid up to sunset of the 
last day for p.ayment becomes an arrear {hwardhari Sint; v. Rambrich 
Roy, 7 C. I-. J , 106'. 

Sub-section ' 2 '. It is for a debtor to pay his ilebts due at a 
fixed time ; and when a <lebtor pleads tender of payment as a ground 
for not beinx sad<l!ed with interest, it is for him to prove such tender 
{Snrnl Suihbiii Ih'bi w (i«lh\ lor of .Mymcnsin<;h, j W. K., .Act X, 69'. 
As soon as ;i valid tender is proved, it wdl stop the running of interest even 
if no deposit has been made under sec. 61 and the tender is kept good 
if the money is kept reaiiy for payment on dem.and yRiip.i Sindhu 
Mukt-tjee v. Annadi Sundnri, 33 Cak., 34 ; 11 C. W. N., 983 ; 6 C. L. 

273 F. Ik) A tenant’s liability to pay rent remains, notwithstanding that 
the landlord has no village oflice and h.is not appointed a convenient 
place for payment. When theje is no controlling agieement, tlie tenant 
must go to his landlord ami pay the rent to him as it f.ills due. Rent 
not so paid ('.arries interest under see. 67 (/'.rXvV/,.//(/Awa'./w/v. W. C. 

Ranorji, 4 C. W. N., 324). 

Sub-section ( 2 ). Proviso.— by a resolution, dated the 19th March, 
1891, published in the C'r/<////.r of the 25th March, 1S91, I’art 1 , 

p. 287, the Local ('lovernmcnl under s. 54 2) of this Act directed 

that from the i.st July, 1891, payment of rent by means of money order 
. would be authori/ed in all the ilislricts of bengal in which the bengal 
Tenancy .\ct is in force. See note to sec. 56, p. 200, as to lorins of 
receipt for rent paid by money order. 
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Subjection (3). When rent is duly paid— Payment of rent to 
"J^ne of several joint proprietors is payment to all \Udit Narain Singh v. 
Hudson, 2 \V. R., Act X, 15; Muktakeshi Aw/v. KaiUtsk Chandni 
Mitra, 7 W. R., 493). Payment by tenant under the landlord’s direc¬ 
tions to another or for a specified purpose of a sum ecjuivalent to the 
amount claimed as rent is tantamount to a payment to the landlord 
himself, and is a sufficient answer to the landlord’s suit for rent (Jni 
Kumar v. Furlong, W. R., Sp. No., 1864. Act .\, ii;}. Where a tenant 
is left in that condition in which he is compelled to pay his landlords 
debt to save his security from forfeiture, the circumstances constitute 
a sufficient authority to make the payment of Government revenue 
to save the estate from sale (J/ills v. Cmamai Batmani, 15 W. K., 5.45. 
See section 170 (3) of this Act). An auction-purchaser with notice of a 
payment in advance made by the tenant to the former proprietors of 
rent due for a period subsequent to the date of purchase is bound by 
such payment (Ilam Lai S'/ia/ia v. Jpgoulni A'arain A' li, 18 W K., 328 : 
Maiian Mohan Lai v. Hollotuay, 12 Calc., 555;. Hut in a suit to recocer 
contribution,on the allegation that plaintiff and defandant »ete joint 
tenants and that there was an arrear of rent due from them for wliu h the 
::amindar was about to sue, when plaintiff itaid it w ith olhei i esses .uid 
e.xpenses, it was held that as there had been no demand ur .my .suit or 
other effectual proceeding for the recovery of the rent, the p.ament b\ 
the plaintiff was voluntary and officious, and that as the deiiiatid with 
which the plaintiff complied was an excessive deinaiul, his coicpil.im e 
with it would not bind the defendant to pay the amount of 1 ontri'oution 
sued for {Lakhi Kiint Das v. S'ii Chiindra ChakrtivarH, 12 \V. R , 4r'i2 . 

Sub-8ection ( 3 ;. Produce rents.— If a produce rent is not p od, 
a suit for the money value of the jtroduce at the nine when n ought to 
have been paid, will lie as a suit for arrears of rent ’Krishna Bandhu 
B/uittuiharji s. Kotish Sheik, W. K., 307,. A suit forprodiue rent 
or its money value is a suit for rent under the Hengal Tenancy .\( t and 
not a suit for damages for breach of contract, and therefore, is not 
cognizable by a Provincial .Small Cause Court [Shoina M,hla v. Bajani 
Biswas, I C. W. N., 55). .See note at p. 27. 

Sub-section 3). An arrear of rent.- Lnder sc< . 67 an arreai 
of rent shall bear simple interest at the rate of 12^ p. c., per annum fiom 
the expiration of the quarter in which the instalment falls due, and under 
sec. 147, suits for arrears of rent cannot be brought more frc(|uently than 
at intervals of three months. Hut rent which is tendered to the projrer 
person in proper time is not an arrear within the meaning of sub section 
3, the term “arrear” involves the existence of some default on the patl of « 
the debtor. {Krip.isindhu Annada Sundaii, y., LaV yq . 0 ( I J., 
273 : It C. W. 983, 1 . i;., 
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66. (i) vVhen a tenant makes a payment on ac- 
Approprifttion cjount of rent, he may declare the year 
ut paymentK. year and instalment to which he 

wishes the payment to be credited, and the payment 
shall be credited accordingly. 

(2) If he does not make any such declaration, the 
payment may be credited to the account of such year 
and instalment as the landlord thinks fit 


Extended to (triss.i, (Not,, Sept., loth, 1891). 

Appropriation of payments, the provisions of this section 
are founded on those of set tion> 59 and 60 (jf the Contr.ict Act (IX of 
1872). Sec tion 59 provides th.tt when a debtor, owino several distinct 
debts to one person, makes a payment to hitn either with express 
intim.'ition or tinder circumstances implyin:^ that the piyment is to be 
ai'plied to the ptiyment u( a panic nl ir debt, the payment, if accepted, 
must be applied ai cordinply. Serticjii 60 provides th.it when the debtor 
has cmiittecl to intimate, and theie .are ti't circumst.anc cs indicating to 
which debt the payment is ter be applied, the c rcdltor sn.ay apply it at 
his discretion to any lawful debt actually due and p.i;.dile tea hicn fiom 
the debtear, whether its recovery is or not h.cried by the law in force for 
the time being as to the lin.it.ition of 'iiits. Under the present .\(.t it l;as 
been held lh.it it w.is open to .1 Court which has to deal with the fac ts 
of a case to say whether, taking receipts which extended over a number 
of years together, .end h.inng reg.ird to the f.u t tb.it they did not specify 
the years to which the amounts rel.iieci, the .imcmms p.iicl m ,iny p.irti 
cular year were partly for the rents of th.it year ,iiul p.irtly for the 
.arre.ars due in respect of previous ye.irs .Su>/(> A',//// . I’j! v l>a>ii s/!,ir 
N'Aci/iii, 24 Calc., 25 l)' Under the Indian Contract .\ct. 1S72. as well as 
the ordinary rules of l.iw, when neither the debtor nor any c ircumstances 
indicate to which of sevcr.il debts, .1 p.iyment is to be applied, the 
creditor m.iy apply it at his discietion to any debt .ictually due and 
payable to him from the debtor Koir i. AU/ui: I/ofSiin 

AV/ci/i, 2f) Calc , 39 : I.. R., 25 I. .\., 179). The word ‘‘rent ’ does not 
necessarily include interest : so if .my sum of money be paid by a 
tenant to a landlord .is rent, .ind the kittci rei:eives it as siu h, he cannot 
be permitted to apfily that money tow.irds any mteicsi which may then 
be due Dehv.t i'/uiiiii/iuixtni lMt\ 11 

C. \V. N., 110 : 5 C. L. I., O(^). Sec note p. 33. .Sec, 35 ol the llengai 
Tcnaiuy .Xi t dilTeis from set. 5'; ol the Coiiliact Act. 1 . tulci sec. 55 the 
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debtor must declare the year or the instalment for which he pays, failing 
which the landlord is at liberty to appropriate the payment as he pleases. 
If by an arrangement the tenant pays a part of the Govt, revenue for his 
landlord, there is no appropriation within sec. 53 of that amount to the 
payment of rent for that year {Mohimchandra Roy v. Kalitara Debyn^ 
n C. W. N., 939 ). 

Rulings under the former law.— The payments in each year 
must be presumed to be for the current year and surplus payments to be 
for past not subsequent years, but payments cannot be credited to 
previous arrears beyond the term of limitation [Tanimani Dust \’. KaU 
Outran Sarma, W. R., Sp. No., Act X, 1S64, 14). .A general payment in 
one year without proof that it was in satisfaction of the rents of that year 
may be applied in satisfaction of the arrears of the previous year {Ahmuty 
v. Brodie, W. K., Sp. No., .Act X, r8f)4,15). .A payment for rent should 
be credited to the oldest arrears first, and not to current rents, unless 
so specifically stated by the party making it (Siir/uii/tay! v. Sin^/trup, 
W. R., Sp. No., Act X., 134). If a raiyat shows payment of rent for 
1265 and 1266, it is to be presumed that all previous claims have been 
satisfied. To entitle the landlord to carry to the credit of 1264 any of 
the payments made in 1266, he must show that at the close of 12^4 there 
was an arrear due to him (Sara/ Snndari Pebi v. Brodit'. i W. R., 274). 
An acknowledgment of the plaintiff in a former case of having rea!ize<l 
a certain sum of monev on account of rent for three yeati may afford 
some presumption that the older items in the account were satisfied, 
and if that presumption could not be rehutted, it might he an .in.swer to 
an action on the older demand Pnaynt I/ouainw Pidar Ha/cs/t, \V. U., 
Sp. No. 1864, Act X, 97, but see contra, Milrnjit Sinx'/i v. Chokar 
Narain Sinj^/t, 2 W. R., 58), In a suit by a landlord against his tenant 
for arrears of rent due for a portion of the year 1283, the defendant 
pleaded payment and called as his witness the plaintiffs agent, who 
admitted the receipt of certain payments from the <Iefcnd int's under¬ 
tenants during the time for which the ‘arrears were demamled ; hut 
swore they were payments made in respect of arrears due on aci oiint of 
previous years, and it was held that the defendant, having pleaded 
payment, was bound to prove that the admitted payments were in 
respect of that portion of the year 1283 for whii li the arrears were 
claimed (Saifan v. Rudro Sahai, 7 Calc., 582J. 
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Receipts and accounts. 


66. (I) 

Itere.ipl^ anil 
ari'onnf.^. 

Tenant, niakin;' 
payment to Iiis 
landlord entitl¬ 
ed to a reecipt. 


Every tenant who nuike.s a payment on 
account of rent to his landlord shall be 
entitled to obtain forthwith from the 
landlord a written receipt for the amount 
paid by him, signed by the landlord. 


(2) The lantl lord shall prepare and retain a coun¬ 
terfoil of the receipt. 

( 3 ) The receipt and counterfoil .shall specify such 
of the several particulars shown in the form of 
receipt given in Schedule II to this Act a.s can be 
specified by the landlord at the time of payment : 

Provided that the Local Government may, from 
time to time, pre.scribe or sanction a modified form 
cither generally or for any particular local area or 
class of cases. 


( 4 ) If a rectupt does not contain substantially the 
particulars reipiircd by this st'ction it shall be presum¬ 
ed, until the contrary is shown, to bo an acfpiittance 
in full of all demands for rent up to the <late on which 
the receipt was given. 

ICxtended to Orissa, (Not.. .Sept, lo'.n., iS'>t}, .ind to the Sonthal 
yarjians (Not., .Mar., 1st, 

Sub-section ( I"i Kei-eipt^ granted under this suh-section must, if 
there are ni.»re landlords than one, he siijned by all of them, or by an 
ajjent authori/.ed to aet on behalf of all of them (sec. iSSt This 
tuithority may be i;i\en either verbally or m writinj;. If the receipt 
is signed by an on behalf ol only one lantllord. then, if must be 

si}>ned by an .txent authoii/.ed in writing to j^r.int leccipts on his behatt 
fsec. 187 (,?)] ((/■|)////(«///C'/t./tv,/; ./////'V. I nsikiiiith /),is/uu', 44 Calc., 
109). Under cl. (<), art. 15 of Sch. II of .\ct I of 1S79, receipts >tr.mted 
for any payment of rent by a cultivator on ttccount of land assessed to 
(iovernment revenue .ire exempt from stamp duty. Receipts jjranled to 
cultivators by owners ol revenue Irec properly, il for sums exceeding 
Ks. 2 o, should, theielorc, be st.impted under .irt. 34 ol schedule 1 ol the 
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Stamp Act. This section entitles eVery tenant to a receipt on paynient 
of any rent C/utndra l. ihiry v. Asnta/ulht, i C. \V. X., .\i\) 

Sub-saction (3). Proviso.— The Local (jovernment has sanctioned 
special forms of rent receipts under this sub-section, (i) for certain 
areas under settlement in the Rajshaye district (.Not., dated 30th 
January, 1SS8, Calcu/ia Guscttc, February ist, 1888, I’.irt 1 , p. 83) ; ■.:) 
for landlords receiving rent by money-orders, a separate receipt being 
given for each holding (Resolution, dated Sib .May, iSpo, 6ir/.W/.r 
Gazette. May, 8th, 1S90, Part I, p. 452). ,Kor forms of receipt see Cal.utta 
Gazette, May, 8th, 1890, Part 1 . p. 453, and CaUutta Ga.ette, July, 24ih, 
1889, Part 1 , p. (}joj ; (3) for use in the Orissa division (.Not., 378 L. R 
dated 22nd January, 1894, Caleutta Gazette. Januaiy 24th, 1894, Part I, 
P. ^4) ; t 4 ) for use in the Western Duars of the Jalpaigiui district (Not., 
S72 I. R., dated loth October, 1S99, Caleuttta ita.ette. ..November Ist 
1S9C7, Part 1 , p. i89cjj ; ijj tor use in the Sonthal Parganas .Not., d.tterl 
Ist .March, 1904, Calcutta Gazette. March, 2nd, 1904 ; Part 1 , pp. 347-349 , 
(6) lor use in certain Oovernment and Fncumbered estates in the 
districts of Hazaribagh, Ranchi and .Singbhum f.Noi.. d.ited 23111 Mtirch, 
1905, Calcuttii Gazette. March 29th, 1905, Part 1 , p. 536; ; (7. fttr use in 
certain portions of the Chota .Nagpur Oicision, e\cci>t .M inbhmn i .Not., 
dated 23rd March, 11/55, Calcutta (fo;. //.-. Mart h 29th, 11.05, Part I, 
p. 539 ; Not., dated 21st ]eix\e. U)Ol. Calcutta Gazette. June 2Sth 1905, 
Part 1 , p. 1150) ; (8j for use in the Oovernment estate m the distiict of 
Palamau, and in the Kolhan Oovernment estate and the Chaibasa 
town Khas .Mahal in the ilistru.t of .Singhbhtim (Not., dated 
23rd .March, 1905, C'tlcutta Gazette. March 29th, 1905, P.irt I. p. 541); 
and (9) for use in the estate of Para l.al .Nau.tl Ki-ltore Nath 
Sah Deo of Palkote in the distiitt of Rttnthi i.Not, dated 9th June, ii/t;, 
Calcutta Gazette, June, 14th, 1905. Part 1 , p. 1086.. 

Sub-section ( 4 ). — When there are several joint landlords and a 
receipt has been given by only one of them, it is necessary for the Court 
before giving effect to the presumtttion arising imdcr set. 39. clause Cj) 
to find affirmatively that the person by whom the re<eipt was signe<l 
was authorized by them all, either vetbally or in writing, to grant 


it (Gnpinnth Chakravartti Gmakanth Da’, llai. 24 Calc , 199). 

Receipts how to be proved Rent receipts shouhl, ,.S a general 
rule, be .tt.ested c>r proved by some oral evitlent e. Put the ten.ant 
cannot be expected in every rase to summon all the laanaGat „f hts 
zamtndar for the past twenty or thirty years to attest his dakliita\. He 
should be required in his examination to attest the dakhikn himseiP 
as far as he tan. .-Ml dakliila, wlmh have been givtn p, him personally, 
he < an prt.ve as well as any other witness 'lla/ediaii Ddd v Slu/aiath 
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Chaturji, 4 W. R., .Act X, 42 ; Raj Mahomed v. Ranu Rasma, 12 W. K., 
34 ; Madhah Chandra Ckaudhri v. Pro mot ho Nath Rat, 20 W. R., 264 ; 
Surjo Kanth Acharji v. Rancshar Shaha, 24 Calc., 251). Some evidence 
of their genuineness must be given (Dumaine v. Utam Si/tf^h, 13 \V. R., 
462 : fjichmipat Siaa/i v. Jatti^ali Kalyan Das, 9 \V. R., 147), even if 
they are not ■positively denied IRaiiijadu Ganyuli v. /.akhi Narain 
Mandul, <S \V. R , 488 ; Krittihas Mahanti v. Ramdhan Kharah, 7 \V. 
R., 526: li. L. K., .Sup. Vol., 6;8 ; llharat Rai v. Gantya Narain dfaha- 
fiatro, 14 W. R., 211, and lontra, iiovind Rarmokar v. Kumud Nath 
Bhattacharji, 3 W. K.. Act 148). l!ut they may be accepted by a 
Court as undisputed documents, if the opposite party says he is not 
prepared to deny their genuineness {/ndra Hhuthnn Deb v. Go/ak 
Chandra Chakravartti, 12 \V. K., 350;. .Some e\idence of the hand¬ 
writing of the parties who gave them .should be given, or some satis- 
fiictory .account of the custody from which they came 1 f 
Mukhurji \'. Hama Dasi, 7 W. K., 15). liut it is not necessary for a 
parly who desires to prove a rent leceipt to call the writer of it, if alive, 
as a witness, so long as he can give other satisfactory proof of it (GaUf^a 
Narain Das v. G<iroda Mohan Rai, 12 \V. K,, 30: 3 11. 1.. R., .\. C., 
230). Unattested are not evident e of payment of rent ( Idiat 

y.uman v. Mohiudin Ahmad. 9 W. R., 241 ; Laihmipat Sinyh l)iiyar w 
L ina Niilh Manditl, 10 W. R.. 490 ; Rea.ttnnisat v. Ruku Chaudhrain, 
12 W, R., 2f)7). Where a party tiling tiakhHa^ deposed that the amounts 
of rent he had paid were according to the >uins entered in the dakhilas, 
such statement was hehl not to prove the dakhilas, being merely a 
deposition to the fai l of a 1 crt.iin pa\uient of rent, and not to the 
authenticity of the documents tiled A’.///.(>/• Nath Haidar HniNafk 
Rai Haidar, 11 W. R, 170). Receipts signed by the landlord s agent, 
if shown to he authentic, .ue f^Hma /'aeie evidence of p.iytiieni of rent, 
but not conclusive evidence (. Imir llaksh v. \ 'usni Ali, 22 W. R., 489'. 

Effect of receipt of rent by reversioner. The grant of .1 
palni lease by a Hindu widowAs not void hut void.tble, anil the receipt 
of rent by the reversioner from the fhnnidar amounts to an election 
to treat the lease as valid. To prove lh.it the receipt ou^ht not to have 
that effect, the reversioner must adduce evidence on that point .Madhu 
Sudan Sinylt v. Rooke, i C. W \., 433 : 25 Calc., 1 : I.. R.. 24 I. .V.. 164'- 

57. vl) Where a laiullonl fulniits that all rent 
111 to' fuU di* liRyiihle hy ti tenant to tlie eiul ot the 
i haigi; or slate- ao ricultunil vt'tir Im-s hcon ntiid, the 

ineiitol aucotnit ^ •" ^ 

at ei.Mi'of veur. tenant shall In; entitled to n‘wi\ o I'rom 
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the landlord, free of ehfirge, within throe months 
after the end of the year, a receipt in full di.scharge of 
all rent falling due to the end of the year, signed by 
the landlord. 

(2) Where the landlord does not so admit, the 
tenant shall be entitled, on paying a lee of four annas, 
to receive within three months attei- the end of the 
year a statement of account .specifying the several 
particulars .shown in the form of account given in 
Schedule II to this Act, or in such other form as 
may from time to time be prescribed by the Local 
Government either generally or for any particular 
local area or class of cases. 

(3) The landlord shall pi'opare and retain a copy 
of the statement containing similar particulars. 

Extended to Orissa, (Not., .Sept., lotli, i8gi). 

By a notification, .No. 377, I.. R., dated 22nd January, iiS<;4, published 
in the Cahuttii Ga:.cth' of the 34'.h January, 1894, I’.irt I., p. S3, the Local 
(iovernment has under sub-sei:tion (2; prescribeil a modified form of 
account for use in the Orissa division. 

58. (1) If H landlord without reasoimlile cause 

refuses or negl<;cts to deliver to a tenant 
a reeei[)t contiiining the [particulars pre- 
scrilped by sectitpii 50 for any rent [laid 
by the tenant, the tenant may, witJiin 
three months from llie date of payment 
in.stitute a suit to recover from him such penalty, not 
e.vceeding double the amount of value of that rent, 
as the Court thinks fit. 

(2) Ifalanrllord without reasonabh; cause refuses 
or iieglect.s to deliver to a tenant demanding the .same 
either the recei[)t in fidl di.scharge or, if the tetnint is 
not entitled to .such a receiiit, the statement of account 


eenidtic.s'aiid 
lines for with- 
liolding receipts 
and Htalciiioiits 
of a<;i;ount and 
failing to keep 
couiiter|iarts. 
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for any year prescribed in section 57, the tenant may, 
witliin tlie next ensuing agricultural year, institute 
a suit to recover from him such penalty as the Court 
thinks fit, liot exceeding double the aggregate amount 
or value of all rent paid by the tenajit to the land¬ 
lord during the year for which the receipt or account 
should have been delivered. 

Kxtended to Orissa, (Not., Sept, loth, 1K91). Sub-sertion (l) has been 
e.xtended to the .Sonthal I’arRanas (Not., March. 1st 1904;. 

The sub.section.s, '3) to (8) in br.ickets which follow, have been subs¬ 
tituted for the old sub-scrtions (3) and added to the section by .Act 1 . 
li. C., of 1907, and for Kastern lien;,'al and .Assam by Act I, E. II. C., 
of 1908. 

[(.1) If a landlord or his agent without reason¬ 
able cause fails to deliver to the tenant a receipt or 
stiitement, or to preptire ;ind rt'tain ;i counterfoil 
or copy of ;i reettipt or statt'inent, as retjuired by either 
of the said seetions, sneh laiullord or .agent, ii.s the 
ease intiy be, sliall be lialile to ;i fine not exceeding 
fifty rupee.Sj to be iniposetl, after summ.iry inrjuiry, 
by the Collector. 

(4) The Collector m.iy hold ti summary inquiry 
under sub-section (3) eitht'r on information received 
from a lievenue-ofhcer jvithin one year, or upon com¬ 
plaint of the party aggrieved made within three 
months, from the date of failure, or ujfon the report 
of a Civil Court. 

(5) Where, in any case instituted under sub¬ 
section (3), the Collector discharges any landlord or 
agent, and is satisfied that the complaint of the tenant 
on which the proceedings were instituted is false or 
vexatious, the Collector may, in his discretion, by his 
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order of discharge, direct the tenant to pay to such 
landlord or agent such compensation, not exceeding 
fifty rupees as the Collector thinks fit. 

(6) An appeal shall lie to tlie Commissioner of 
the Division against any order of the Collector im¬ 
posing a fine under sub-section (3) or awarding com¬ 
pensation under sub-section (.5); and the orders 
passed by the Commissioner on such appeal shall, 
subject to any order which may be passed on revision 
by the Board of Revenue, be final. 

(7) Any fine imposed or compen.sation awarded 
under this section may be recovered in the manner 
provided by any law for the time Iteing in force for 
the recovery ot a public demand. 

(S) For the purpose of an in((uiry under this 
section, the Collector shall have power to summon 
and enforce the attendance of witties.ses and compel 
the production of documents in the same manner as is 
provided in the case of a Court under the Code of 
Civil Procedure.] 

Sub-section cl).—The operation of section jh is not limited to the 
case when the payment has been made by the registered tenant. When 
a landlord receives rent from a person whose name has not been regis¬ 
tered, and thus recognizes him as his tenant, he renders himself li.able 
to the penalty provided for in sec. 58, if he refuses to deliver a receipt 
without reasonable cause (Nareniii-,i Chiindm I.aJiiri v. Asmatu/la, I 
C. W. N., xi.\\ 

Sub-section (S'. -A Magistrate has jurisdiction to try a landlord 
for an .act specified in s. 58 (31 in the same way as he would try a 
summons case (Emperor v. Ram Das, (j C. W. .N., Sifi). 

The old sub-section 31 was -.—If a landlord without reasonable cause 
fails to prepare and retain a counterfoil or copy of a receipt or statement 
as required by either of the said sections, he shall be punished with fine 
which may extend to fifty rupees. 

Extended to Orissa, (Not., .Sept., loth, 1891), and to the Sonthal 
E.arganas (.Not., .March, ist, 1904;. 
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New sub sections (3) to (8). The oljjert i)f these new sub¬ 
sections is explained in the Motes on Clauses of the Hill as follows : 

“ TliJ ptoviHiuns of the Teiiaiiey Aet rugiirdiii^ the issue of piopefreiit- 
nioeipt hy lull llords HIT vciu j'erier.illy (lisrej'.'ir.Ied in eertaiii parts of the 
province. It is eonsideiTil iieees.siiry to take iiiori- m-tive ineasurc to eiiforeo 
them , 4 .t present, the provisions of section ."iS can only he set in motion on 
the complaint of the tenant and are practically inoperative, ll is proposed, 
therefore, to tji VC the Collect ir power to lake .action on reports received 
from Revenue or .Iiidicial olliccrs, who will he rcipiired to hrinc to the 
Collector’s notice any hreaches of the law which conic to their knowledge. 
The power to re.piire payment of l•.lmpensation to the landlord will, it is 
hoped, to a large extent ih har the hiinging of false and vex.itiou^ eninplaints. 
In cases where the complaint is sulMtanliated, the- (.’olloctor should he 
em|iowered to award eonipensation to the teii.int on tin- .same scale 
as is |irovided in seeiion .rS (1) and (2), and where compensation is so 
awarded hy the Collector, the tenant should not he allowed to sue the 
landlord in the Civil (,'ourt for .iny penally. It is in.idvisahle that tenants 
should he aide to ohi lin damages in two different Courts ; the amendments 
proposi'd will he sullicient lo s.afegnard their riglits and to seoiiie oliedienei- to 
t he law." 

In the report of the Select Committee on the Hill it i.s said : — 

" We have ni.).lilied cunsi ler.ahly the changes which it was pinpo.sed in the 
Hill to introihtce into seeiion .^S .)f the ,\e|. The terms used in the suh se,-. 
tions as diafled would [iraetie.dly render the l.iiluie |o give a receipt a 
eriiiiinal offence, and this is geniu-ally ohjeeled to hy the associations of land 
lords consulted. We h.ive. tle refore. leiiioveil the e.tiise of ohjection hy 
suhstiluling a form of proecilnre el.isely akin to that presi rihed hy section ~tl 
of the Itcngal .''iirvev .\el. I S 7 ."i. for the imposition of penaltii s, and by'he 
I’llhli,! Demands Reeovety .\el. I.S!I."(, for their recowry. I'he li iiant must 
lirst prove that he receiveil no receipt, and we do not consider it neceessary to 
make any speeilie provision .is to the hurden of proot. We h ive struck out of 
the clause the provisions .Is to eompens.uion to tenants. We fear that the 
prospci-l of this I'ompeiisaiioii would he a temptation to bring false cases. 
I'urlher, we think that the provision reipiiring judicial 4illieers to report eases 
of failure togrant receipts wiaild be getu rally disregarded, while the report hy 
Revenue otiicers ean hest bo prescribed by executive order. Wi' have, ibere- 
tore, omitted the last porlioii of tin' proposed sub seiUioii ( 4 ), ami in llie .same 
sub-seefion have proposed a time limit witliiii w bi* h information m.iy !»• laid 
or complaint inadoi We ennsider llml Ibo Hoard of Revenue .should have 
power to revise any oriler under the seetioii. and have made provision for 
Ibis," 
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59. (1) The Local Government shall cause to bo 

Local Oovern- prepared and kept for sale to landlords 


ment to prepare 
forms of receipt 
and acconiit. 


at all sub-divisional offices forms of 
receipts with counterfoils and of state¬ 
ments of account suitable for use under the foregoin<^ 
sections. 


(2) The forms may be sold in liooks with the 
leaves consecutively numbered or otherwise as the 
Local Government thinks fit. 


Extended to Oriss.a, (Not., .Sept., loth, 1891). 

The use of the (lovernment forms of receipt is not oblijtatory 
(Ciovernment letter, Xo. 1542, T. K,, dated ytli September, 1S8;, publish¬ 
ed in the supplement to the OrAv/Mr f/.i-r//’.’of the 16th Sept., 188;, p. 
1648). 

60. Where rent is due to the projirietor, 
inanacrer or mortmioee of an estate, tlu; 
ceipt hv regis receipt of the person registered under 

terofl proprit*- * * 

(or, maiiiigcror Tjand Reffistration Act, 187r>, jis 

nil irtgagfc. 

vii (B c ) of proprietor, manage)’ or mortgagee of 
*’^~**- that estate, or of his agent authorized in 

that behalf, shall be a sufficient discharge foi- tlx' 
rent; and tliC pei’son liable for the rent shall not be 
entitled to plead in defence to a chiim by the piM'son 
so registered that the rent is due to any third person. 

But nothing in this seotioTj shall affect any remedy 
which any such third per.son may have against tlxf 
registered proprietor, manager or mortgagee. 

Extended to Oriss.i, 'Not., Sept., loth, 1891). 

Land Registration Act and rulings under it.— Section 78, 
Act VII of 1876 fB. C.), prescribes that no person shall be bound to 
pay rent to any person claiming such rent as proprietor or manager of 
an estate or revenue-free property in respect of which he is required by 
this Act to cau.se his name to be registered, or as niortg.igee, unless the 
name of such claim.ant shall have been registered under this Act ; and 
no person, being liable to pay rent to two or more such proprietors, 
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tnanai{ers or mortgagees holding in common tenancy, sh.all be bound to 
pay to :iny one such proprietor, man.ager or mortgagee more than the 
amount which bears the same proportion to the whole of such rent .as the 
extent of the interest in respect of which such proprietor, manager or 
mortgagee is registered bears to the entire estate or revenue-free pro¬ 
perty.” .Section 76 is to the effect that “the receipt of any proprietor, 
manager or mortgagee, wliose name and the extent of whose interest is 
registered under this Act, shall .afford full indemnity to any person paying 
rent to such proprietor, man.ager or mortgagee.” Section 81 of the same 
Act, however, m.ikes the provisions of these sections subject to “thecondi- 
tions of any written contract” and to the right ot “any person deeming 
himself to be entitled to tiny sum of money to recover such sum by due 
process of law from any other person who has received the same.'' 
llefore the passing of the Tenancy .Act, it wtis held that registration 
under llengtil .Act \'ll of 1876 is not only not conclusive proof, but 
no evidence at till, upon the iiucstion of the title of a proprietor 
so registered, and that 5Uch registration does not relieve a 
plaintiff from proving his title to land i laimed by him (A’.;w Itltinhiui 
Mahto Jehli M'llth', 8 Calc., 853). Turther, entries made under Ilcngal 
Act V'll of 1876 by the Collector re ording the names of proprietors of 
revenue paying est.ates are not evidence under sec. 35 of the Evidence 
.Act of the fact of proprietoishi|) f /tor/ v. /t//..o//o/ 5 //;c/b ') 

Calc., 431: 12 C. 1 ,. R., 12); and the mere f.u t of a person being registered 
under the provisions of Bengal .Ai t A ll of 1876 as proprietor of land in 
respect of which he seeks to recover rent is not suffn ient to entitle him to 
sue fur it Kf is/i// r /><ts v. o Calc., 517 : 12 C. 1 .. K., 141). 

The present law. The pro\i.-.ions of this se< tion .ire more 
stringent than those of the Land Rcgistr.uiou .\ct. No person cl.liming 
as a proiJrielor c.in recover rent from a tenant unless his n.ime ha.s been 
registered under the Land Registration .Act, It is imm.iteiial how the 
transfer of jnoprietoi-.hip has Jrcen effected, whether it is .1 case of 
transfer by purchase or a case of transfer by succession. Ivvery person 
succeeding to the propriet.iry right in .iny estate must ajjply for registra¬ 
tion of his n.ime (/’.;//,(/• /.a/ .U,ui,/:ir v. Tiui'.ur 25 Calc., 

717). It is enough for a proprietor to be registered in one ilistrict. If 
part of his estate is transferred to another district, his suit lor rent should 
not he dismissed hei ause his name has not been registered in that district 
also A'ac.f/'// .S'///^//v. _/.(/An/// Ihs, i. C. \V. \., civ'. When 

a number of tenants collect rent jointly, the f.ict that one of them alone 
h:is got his name registered under the L.iud Registration .Act in respect 
of his share does not entitle him to recover his share ot the rent separate¬ 
ly (/ot/zz/a// .V/'/ti,'// v. A'.z/zz</.z.v /‘.izzi/.’, I C. W. \., n\lv). The seicMul 

J1 
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clause of the section practically precludes a defendant from impugning 
the title of a proprietor, manager or mortgagee, whose name has been 
legistered as such under the Land Registration Act. It would seem that 
he cannot do so, even if he pays into Court the amount admitted to be 
due under the provisions of sec. 149 of this Act. It has, therefore, been 
held that a*tenant cannot deny the right of a registered proprietor to 
distrain, :ind plead payment of rent to a third person whose name is not 
registered ^Ilanunum A/iir\. Govinda Knar, i C. \V. N., 318). So, too, 
he cannot, as a defence to a suit by a registered proprietor for rent, plead 
that the rent is due to a mortgagee to whom the landlord has assigned a 
part of his interest, but whose name has not been registered (//tv/r Chandra 
Misri V. Sourindro Mohan Ttjrorc, 5 C. W. X., 48c . However, it} one 
case, Dur^a Das Hazra v. Stimash Ahon, (4 C. \V. N., 606), it has been 
ruled that when a tenant in good faith and under the reasonable belief that 
the land held by him was included yi the estate of a third person, attorned 
to him four years prior to the suit, this had the effect of dispossessing 
the plaintiff and of rendering the provisions of this section inapplicable ; 
so that the tenant was not estopped from pleading that the rent was due 
to a third person, notwithstanding that the plaintiff was the registered 
proprietor. But it is only the registered proprietor who can claim the 
benefit of this section. His lessee cannot {Mahomed Afazhar w Kadii, 

11 C. \V. N., cxxviii;. .V tenant cannot plead as a defence to a claim for 
rent that it is due to a mortgagee to whom the landlord has assigned a 
part of his interest, but whose name has not been registered {//cm 
C/tandra Misri v. Sourindro Mohan Tagore, 5 C. W. X., 482.; In a suit 
brought for rent by a registered proprietor, the defendant cannot plead 
that the plaintiff i., .a bcnamdar {Sadhu Charan J'<il v. Radhika Mohan 
Rai, 8 C. W. X., 695). But .Sec. 60 does not preclude the tenant from 
proving that the title under which the landlord was registered has been 
found to be void by a competent court and if proved, this would be a 
good defence to the suit {Girischandra Chon;^dar v, Satischandra Sarhar 

12 C. W. X., 622). 

Registration when required.— A person appointed to be manager 
of an estate under section 95 of this Act must have his name registered 
under the provisions of the Land Registration .Act, before he can recover 
rent from the tenants of the estate of which he has been appointed 
manager {Mak/ml Ali C/iaudhri v. Giris/i Ciiandrti Kundu, 22 Calc., 634). 
So also must a person who is an administrator and as such the represen¬ 
tative of a deceased proprietor of an estate, and legal owner of his pro¬ 
perty {McIntosh v. Jharu Molia/t, 22 Calc., 454). 

When not required.— .A Receiver appointed by a Court and 
suing as such to get in -irrears which accrued during the life-time of a 
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deceased registered proprietor is not required to be registered before 
being entitled to sue {lielchamOers v. Ilussan Alt Mirza, 2 C. W. N., 
493). When a mortgagee had got his name registered as such under sec. 
44 of the Land Registration Act and sued for rent, alleging that the right 
of redemption of the mortgagor had been extinguished by limitation, 
it was pleaded that in these circumstances the plaintiff was not entitled 
to sue, as he had not registered his name as proprietor. Hut it was held 
he was entitled to sue as mortgagee till the fact of the redemption of the 
mortgage was noted in the (leneral Register under sec. 26 of the Act, 
and that so long as his name continued on the register, a receipt granted 
by the mortgagor proprietor did not operate as a valid discharge under 
sec. y8 of the Land Registration Act or sec. 60 of the Tenancy .Act 
{Snnditr Das v. ChariiUr Kai, 1 C. W. N’., clxiii). In a suit for enhance¬ 
ment brought by a zar-i-peslii^i t/iik'uhir on the ground that the defend¬ 
ant paid at a rate lower than the prevailing rent, it was held that the 
suit was for the declaration of enhanced rates payable in future, and was 
therefore not affected by the provisions of this section or of sec 78, .Act 
VII, H. C., of 1876 {Miitijriti Rani v. Sio Charan Munder, i C. W. X., 
cl.xxix). 

A suit for rent accruing due partly during the lifetime of a registered 
proprietor and partly after his death was brought by his representatives ; 
the defence was that the suit was not maintainable, as the plaintiffs were 
not registered proprietors :ind had no certificate under the Succession 
Certificate Act. //c/d, that sec. 78 of the Land Registration Act is not 
a bar to the realization of rent accruing due during the lifetime of the 
registered proprietor, but a suit for rent accruing due iifter the death of 
the registered proprietor is not maintainable by his representatives, 
without having their names registered under the Land Registration Act. 
//c/d, also, that rent is not a “debt” within the meaning of sec. 4 of the 
Succession Certificate .Act, and, therefore, no succession certificate is 
necessary (Na^i^cndra iXat/i /last/ v. Ratodit/ /la.a'nt /iasu, 26 Calc,, 536 : 

3 C. W. N,, 294. See also/bvrOTi/./,/ DcH v. Kauai/.al Sa/ta, 
27 Calc., 178). 

The provisions of this section .ind those of section 78 of the Land j 
Registration Act do not apply to a patnidar, and when a zamindar 
purchases a palni, the patni interest does not merge in the proprietary 
interest so as to make these provisions applicable {Jibanti i\ath Khan v. 
liokul Chandra Chaudhri, ig Calc., 760). A patnidar or an iptraiiar is 
not proprietor of an interest in an estate within the meaning of the Land 
Registr.ation Act. It is not necessary, therefore, for .1 patnidar or 
ijaradar to register his name under the .Act to entitle him to sue for rent 
(Sukurul/a Kaci \\ Ilitnia bii/ndii Ilasi, 24 C.alc., 404). So .dso in the 
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case of the lessee of the registered proprietor Mur^ahar v. 

Alia 3 C. L. J., 93 «), or to the assijjnec of a proprietor whose 

name has not been registered {Sitraft/ J/osS'.iin v. Tarini Pr<isad Dol'ty, 
n C. W. N., 141). 15 ut see /icm Cluvtdra Misri v. Souriiuhu Mohun 
5 C. \V. N., 482). Sec. 42 of the .Act has no application 
to the case of a co-sharer who by an amicable arrangement with the 
other co-sharers has been placed in possession of a larger than his 
registered share in some mouzahs, or of a less share or ol no share 
in others. When the total interest which he holds in all the mouzahs 
represents his registered interest in the whole estate, and when the 
raiyats have acquiesced in the arrangement and paid rents in .a< cordance 
therewith for several years prior to the period for which rents in the suit 
are claimed, 'uld, that they cannot rely on sec. 78 to dispute the land¬ 
lord’s right to recover rent in accordance with that arrangement {I’a/csi: 
Maui Diisya v. iVa/>o k'is/ior /.a/iiri, 8 C. W. X., 193 . 

Registration before decree sufficient.— 1 1 was .u first held 
that a tenant is not bound to pay rent to a person merely cl.'iiming as 
proprietor, and that such a person cannot sue the tenant for rent unless 
his n.ame has been actually registered under .\ct \’ll, !!. of l87fi. 
.\ mere application to be legistered, it was said, is not sulfn icnt for the 
purpose, and the registration must have been effected before the tiling ol 
the suit. Registration before the pendency of the su;t is nci es-ary 
and registration before the decree, if made, is of no av.iil (Su/ja 
l\<inth /hharji 1 iciii initi Kumari 16 Calc., 7t/> ; 

Sen V. ll’iijidunniisa, 16 Calc., 708,. Hut the matter was rec<)n:-.uh:reil 
in the case of cl/m/zuVV/AVzu/; V. //z>'C/.'(/.S'7z {23 C.'alc., 87}, in whn h 
the plaintiff sued the defendants in the Calcutta .Small Cause f 'ourt 
for arrears of rent of certain premises in Calcutta uiilnjut having 
previously caused his name to be registered under Heng.d .\i t VII of 
1876, but at the first hearing he produced the certiliiate of reg'istration 
which he had obtained since bringing the suit. The c ase was ultim.itely 
referred to a I'ull IJench, to which two (|ucslions were pro|)oun<lcd <7 ,., 
(1; whether the suit as brought by the plaintiff, an unregi.stercd proprietor 
should be dismissed, or whether a certificate of the plaintiff h.iviiig been 
registered as proprietor under the I.and Registration .Ai t having been 
produced when the suit came on lor trial, the trial loul-l proceed ; '2) wa-> 
the case of DJutfitnidha)' Sen v. lV-t/idunniu,i. 16 Calc., 708 rightly 
decided? It was held by a majority of the llcnch that the certiliratc of 
registration having been produced when the suit came on for trial, the 
trial could proceed. 'I'lie IJench differed as lo the secoiid question, 
I’etheiain C. j., and IJeverley, who were in the minority, holding 
that the case of Dhat aiiiilha> St n v H '/jidiiniit-tt had been liglitl) 
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decided, Norris, J., ih.it il had been wronjily decided and I’rinsep and 
(ihosh, JJ., holding that the ct.se being a mofussil case governed by and 
possibly decided with regard to the 15 eng il Tenancy Act, the cpiestion 
whether it was or w.as not rightly decided h.id no bearing on a case like 
the present brought in the Calcutta .Small (Jatise Court and relating to 
property in Calcutta, where the Bengal Ten.mcy .Act rvas not applicable. 
This was followed in f/<iri Kn'^/nhi Da's v. lirituiu/i-.tn Saha {\ C. \V. 
N., 712), which w.is a nmfussil Case, and in which it was held that a suit 
for arrears of rent should not be dismissed for want of registration of 
the plaintiffs name at the time the suit is brinight, and that it is sufficient 
if his name is registered before the decree is m.ide. The same rule was 
laid down in /icA/ww/wf v. //us<:<iii Ali Mir \V. X., 49^), and 

in Abdul K/hiir Mchcr AH, 26 Calc., 712 : 4 C. \V. N., 381' : so that 
the cases of Surja Kan/h Arharji Ihtman! t Ktimari Devi and 

Dhar<t>tidhia- Sen v. W’ajidunnir^ia, though not expressly overruled by 
the Full Bench decision in AHniudin Khm \. Hira /.at Sen are 
practically set aside. But actual registration of name is necessary to 
enable a person to recover rent : a mere order of the civil court for 
registration is not sufficient ! I1 .l/eh 'i: '/'i: ■ii/r v. HidcAii /uu. 3 C. 
W. X., 360). 

Penalty for non-registration. If some of sever.d joint landlords 
get their names registered under the Land Registration .Act in respect of 
fractional .shares, all the landlonls may sue jointly for the entire rent, 
but will get a decree for a shate of the rent proportionate to the share in 
respect of which their names are registered. The penalty for non¬ 
registration under sec, 78 of the L.in.l Kegistr.ition .\ct is the forfeiture, 
not of the whole rent, but of the rent of the share in regard to which 
the landlord is unregistered (Xi! Mad-'- r'- /‘alia v. /.<h.in Chandra Sinha, 

.2; Calc., 787 : 2 C. \V. X.. 600). 

A Co-sharor landlord...\ co-sharer l.an.llord can sue for the 

whole rent if he imide.ids his iWher co-sharers ,is .leh'ndaii'.s (/’/-.jv.-(.fr ■ 
eVaih AVr v. /Can: tni A'ania /Cay, 33 fah. 331 12 t'. W. \.. tg 1 ’. t?., 

,'Cadii Kumar v. Seeiana/h, 35 (hil., “.1 | 

l)cpns// III I'lllt,'' 

l>.noAiii/i;,a. gj joHowino- 

Aiiplie.al iiMi 

to deposit rent (tjiso.s, niiintMy :— 
ill Court. 

Ill lly A.I X.\ ..f Is-'., II,.. ■.Iti..,, ..f s- I'.l I.. r.| » 1 - !' ■.’.I'.'le.l !■' 1-t. I".'.. S.s' 

nt*tc. p. 
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(a) when a tenant tenders money on account of 
rent and the landlord refuses to receive it 
or refuses to grant a receipt for it j 

(/;) when a tenant bound to pay money on account 
of rent has reason to believe, owing to a 
tender having been refused or a receipt 
withheld on a previous occasion, that the 
person to whom his rent is payable will not 
be willing to receive it and to grant him a 
receipt for it; 

(e) when the rent is paj’^able to co-sharers jointly, 
and the tenant is unable to obtain the joint 
receipt of the co-sharers for the money, 
and no person has been empowered to 
receive the rent on their behalf; or 
{d) when the tenant entertains a l>ona fide doubt 
as to who is entitled to receive the rent, 
the tenant may present to the Court having juri.s- 
diction to entertain a suit for the rent of his tenure 
or holding an application in writing for permission to 
deposit in the Court the full amount of the money 
then due. 

(2) The application shall contain a statement of 
the grounds on which it is made ; .shall state— 

in cases (a) and (6), the name of the person to 
whose credit the deposit is to be entered, 
in case (c), the names of the sharers to whom the 
rent is due, or of so many of them as the 
tenant may be able to specify, and 
in case (d), the names of the person to whom the 
rent was last paid and of the person or 
persons now claiming it; 



Sec. 61.1 DKPOSIT OF HF.XT. 21.') 

shall be signed and verified, in the manner pre¬ 
scribed in section 52 of the Code of Civil 

XIV of 1882. _ , ^ -r-r-r v . 

Procedure (Sch. 1, O. VI. r. 15), by the 
tenant, or, where he is not personally cognizant of the 
acts of the case, by some person so cognizant; and 
shall be accompanied by a fee of such amount as the 
Local Government, from time to time, by rule, directs. 


Extended to Orissa, (Not., .Sept., loth, iSgO- 

This section is an enabling section and not <a mandatory one and it 
does not deprive the tenant of the right he has under the'general law by 
which a valid tender, if kept good stops the running of interest (Kripa- 
sindhu Mukerjee v. Amtudn Stindari DeH, 35 Cal.. 34 ; 11 C. \V. N., 

983 ; 6 C. L. J., 273 F- R). 

Tender of rent when valid.— A raiyat’s tender of rent to be valid 
must be made at the proper place and to a person .authorised to receive 
the same (/s/tan Chandra Rai v. AhsanuUah, 16 \V. R., 79). Tenants 
who have been in the habit of depositing in Court the rent due to a land¬ 
lord in his sole name are not justified, without receiving notice or order 
to that effect, in making the deposit in the joint names of that landlord 
and another {Rainey v. Naho Kumar Afukhurji, 24 \V. R., 128). A mis¬ 
take in the name of the falukAi the time of m.aking the tender is immater¬ 
ial, especially when there is no doubt that the talukdar is aware of the 
tender being made {Uma Charn Se/f v. //<»r/ Prasad Misra, 10 W. R., 
loi). It may be added that in order to make a tender of money in pay¬ 
ment valid there must be an actual production of money, unless the per¬ 
son to whom the tender is made expressly or impliedly dispenses with 
such production. The offer of p.ayment must also be unconditional 
(Cunningham and Shephard’s Contr.ul .Act, pp. 166, 167, 5th edit). 
Deposit of rent under s. 61 must be treated as equivalent to part p.ay- 
ment (/I//// Krishna iihnse v. Nripendra Narain Chose, 1 C. L. J., 114'. 
A deposit of rent may be made by .1 tenant of hastu land, who is a 
raiyat of tlie village,, .although under a different landlord {Prafap 

Chandra Das v. Risessuar Paramanik, 9 C. W. N'., 416). 

* 

When rent was tendered to plaintiff’s am-ntukh/ar, but plaintiff refused 
to receive it, the defendant was held liable to pay interest, .as he had not 
followed the procedure prescribed by s. 61 (Ransyii Sinjsha v. Bhay^ahati 
Charan Rai, 7 C. W. N., 720). See also S. A. No. 1116 of 1903, decided 
by Pratt and Mitra, JJ. on the 25th November 1904. Hut in /a^'af 
Tarini Dasi v. Nobos'opal Chaki (34 Calc. 305 : ; C. L. J., 270I it has 
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been laid down that a valid tender’ which has been improperly refused 
but which is kept good, though it does not extinguish the indebtedness, 
stops the running of interest after the tender (approved by the Full 
Bench in Kripa Sindhu ^^tli■crJcc v. Annada Sundari Debt, 35 Cal. 34 : 
11 C. \V. X. ()S 3 ; 6 C. L. J., 27.^). 

Fees leviable on applications to deposit rent.— The rule 
framed by C.overnment as to the fees to be levied under sub-section (2) 
will be found in rule 5, chap. VII of the rules under the Tenancy Act, 
and is as follows : -“For deposits of rent iin<ler section 61 (2), 4 annas 
for every such deposit of Rs. 25 or less, with an addition.al 4 annas for 
every Rs. 25 or part of Rs. 25 in excess : provided that in no case shall 
the fee exceed the sum of Rs. 5.'' 

By notification of the (iovernment of India, No. 4650 of the loth 
September, iSSg, it has been declared th.at 

“ tin-propiT fi'c to lie charged Dll an a])pliojition til ih pnsit in any Conrl 
rent not exceeding the sum of lilleeii rupee.s. shall lie as fullows : -If the 
amount deposited does not exceed Rs, -J S, one anna : if the amount deposited 
exceeds R.s. -2-8. hut does not exceed Rs. o, two annas; if the amount 
deposited exceeds R,^. ." 1 , hut docs not exceed Its. III. four .innas ; if the amount 
depo.sited exceeds Rs. ID, hut docs not exceed Rs, h'l, ,i\ annas ; provided 
that no fee shall he chargeahle 011 an applii ation to deposit tent in respect of 
c.hieh .lice is chaigeahle under any rule framed under suh seel ion (2) ot 
section til of the lieiig'il Tenancy .\ct, \T1I of ISS,"i, (See High Com t’s 1 I 
tiener.il Rules and Circular Older-, ('i\ il, Chap, 11, R.irl 1\', rule !l, p. 78,) 

Limitation. —Co-sharer landlords being jointly and severally 
entitled to the rent, the service of nrttice of the deposit of rent on any 
of them under sec. 61 will not reduce the period of liinitalimi to six- 
months under art 2 (a) of sch. 111 f h'up Ch'tnd M<ihlon v. (ludar Stni,’/r, 
2<) Calc., 283 : (> C. \V. N., 15). 


62. (1) If it appefir.s to tho Court to 

Receipt grant upplicatitfii i.s made under 
rent'^ rioposH.'ai foregoing .section that the ti 
ac.)uitt,ineJ.'''' entitled under thtit section 
the rent, it .shall receive the rent and give 
for it under the .seal of the Court. 


which an 
the last 
pplicant i.s 
tf» floposit 
ii receipt 


I 1 h' ft-f- njiiilttiffMiy 1 )h- iiMM h? uf I h'li.i iit < oniK-ctioii with f<.|- 

the- < f r> lit .ire t t.f wlii- h fet *, »v*- aJre.'i ly ♦/••••n 

.jii't'r •»! the Tejuin. y A<!. VIII ..f I--'*, mi a"<-tr-liuire wUh the iif»tl6iit- 

liofi of t>in Cvy.jnM/r.iit of Ihjrjg-t),'hited‘.’l-f. Mu* «;Mih' r, K**'-'., Courti R C. h.. No. I of 

Ulh Jiwri iiy, 
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(2) A receipt given Under this .section .shall 
operate as an acquittance for the amount of the rent 
payable by the tenant and deposited as aforesaid, in 
the same manner and to the .same extent as if that 
amount of rent had been received- - 

in cases (a) and (h) of the last foregoing section, 
by the person specified in the application 
as the person to whose ciedit the deposit 
was to be entered ; 

ill c.ase (<■) of that section, by the co-sharers to 
wlioni the? rent is due ; and 
in ease (il) of that section, by the person entitled 
to the rent. 

Kxlendcd to Orissa, CXot, Sept, loth, 1891). 

Deposit when valid. Section 61 apparently only contemplates 
the deposit of ,a money rent .mil not of a rent p.ayable in kind. Under 
Act \'I of i.Se^, it was held that a deposit of rent contemplated by that 
.•\tt must be one of rent whii h has become due, and that the deposit 
cannot be made before the rent is due {Jib in Maiuiay v. Ttir.tvuini 
6 \V. K., Act X. 99'. Under the old l.iw, too, it was held that 
a deposit of rent roiild only be made by .a rej^istered tenant [Itiili Ch.ind 
V, Mchcr Cliand Sixhti, 8 W. K„ 138; ; but there is no provision in this 
,\<:t retjuiiinj; occupancy raiyats and raiyats of an inferior status to 
register their names in the landlord's si-risb/.tJi. Under the present ,\ct 
it has been ruled that a deposit of rent, though not made by the tenant 
himself but by ,a transferee on his behalf, is a valid deposit under sec. 
61 [/n'/iiiri /.ti/ Mukherji v. Ihis-.ihit Mniid.il, 25 Calc. 289}. 

Sub-section (1 Duty of Court.— "It would appear upon a con¬ 
sideration of these two sections (61 and 62) that if a verified application 
is m.ade to the Court, and if it contains the grounds under which an 
application under s. 61 is authorized to be made and if it also contains 
the particulars which must be mentioned, the Court is bound to receive 
the rent and give a receipt to the tenant. The Court is not authorized 
at this stage of the proceeding, or at any subsctiuent stage to enter into 
a judicial eneptiry as to whether surt'icient grounds in law exist entitling 

the tenant to make the deposit.It will Ire observed that there is no 

m.aehinery provided for the Court to enter into a judicial enquiry in con¬ 
nection with the matter of the deposit, nor is there any provision entitling 
theto come in and to be heard upon the subject.The 
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words ‘the full amount of the mon%y then due’ in sec. 6i .md ‘the amount 
of the rent payable by the tenant’ in s. 62, have no relation whatsoever 
to the amount of rent justly payable, but only to such rent due and 
payable. It is entirely at the option of the zamindai, either to receive the 
rent deposited or not, just as he pleases. He may, if he lobjects to the 
amount of rent payable by the tenant for his holding, bring a suit under 
sec. 158 of the Act to have that matter determined, or he may bring 
a suit for the recovery of the whole of the arrear of rent due to him up 
to the date of deposit within 6 months of the date of the service of the 
notice upon him, disregarding altogether the deposit made by the 
tenant; and if in that suit it be proved that the tenant had without 
reasonable or probable cause neglected or refused to pay the amount of 
rent due to the samindiir, the Court might award to him damages and 
costs in addition to the rent. But if, on the other hand, it appears that 
the suit of the zamindar was without reasonable or probable cause, the 
Court might award the tenant damages as against the landlord. Upon 
these considerations it seems to us clear that when a deposit is made by 
a tenant, and the Court grants him a receipt, the zaviindar cannot in any 
way be prejudiced, and that the tenant makes such a deposit at his own 
risk” (Sridhar Rat v. Rames-aar Sin^-A. 15 Calc., 166). 

Sub-section ( 2 ). A deposit of rent operates as an acquit¬ 
tance.— When a tenant entertains a /’ortit fide doubt as to who is en¬ 
titled to receive his rent, and deposits it in Court under the provisions 
of this section, his deposit operates as an arqiiitt tnce, and when such 
a deposit is proved as a defence to a suit for rent, the suit should be 
dismissed, and when the defendant is not to blame for the litigation, 
he is entitled to his costs (Stalkarlt v. tiuru Das Kumiu, 21 Calc., 680A 

63. (1) The Court receiving the depo.sit shall 

forthwith cause to he affixed in a con.spi- 

Notiliciition of ■ 

receipt of de cuou.s place at the Court-house a noti- 
fication of the receipt thereof, containing 
a .statement of all material [larticulars. 

(2) If the amount of the deposit is not paid away 
under the next following .section, within the periiKl of 
fifteen days next following the date on which the 
notification i.s so affixed, the Court shall forthwith— 
in cases (a) and (6) of section 61, cause a notice of 
the receipt of the depfisit to be served, fre<} 
of charge, on the person specifiml in the 



Sec. 03.1 NOTIFDATION OF KKCKIl’T OK DKI'O.SIT OK RKNT. 

application as the person to whose credit 
the deposit was to be entered ; 

in case {«) of that section, cause a notice of the 
•receipt of the deposit to be [)o.sted at the 
landlord’s village-office or in .some conspicu¬ 
ous place in the village in which the hold¬ 
ing is situate ; and 

in case {d) of that section, cau.se a like notice to be 
.served, free of charge, on every person who 
it has reason to believe claims or is entitled 
to the deposit. 

Extended to Oriss.n, ('Mot., Sept. loth, 1891). 

Service of notice. —The local f'.overnment has framed the 
followinjt ride for the service of notices under this section :—“In cases (a), 
{b) .and (</) of section 61 herein referred to, the notice of the receipt of the 
deposit sh.all be served by forwardini; the notice by post in a letter regis¬ 
tered under Part III of the Indian Post Office Act, 1898 (VI of 1898) or, 
where the Court may deem it’necessary, in the manner prescribed for the 
service of a summons on a defendant under the Code of Civil Procedure.” 
(See rule 32, chap. V of the (lovernir.ent rules under the Tenancy .Act). 

Limitation. - .A suit for arrears of rent which fell due before a 
deposit was ni.acle under sec. 61 on .account of the rent of the same hold¬ 
ing must be brought within six months of the date of service of the notice 
of the deposit [Sch. 111, part 1, art 2 (u)] But in a case under .Act VI 
of 1862, in which a ;amin(Uir had sold a /u/w/for arrears of rent due 
for 1224, and the fiatniibir sued for the reversal of the s.ale and deposited 
the rent for 1225, and the on the reversal of the sale of the 

sued for the rent of 1224 and was met with the objection that the 
suit should have been brought within six months from the date of the 
deposit of the rent of 1225, it was held that thewas entitled 
to recover, as he could not sue for the rent of 1224, until the sale c.aused 
by him for realining those rents had been reversed {.\fahomeii S/iuhur- 
ullak V. Rumya li/bi, ^ \V. R., 487). Notice of deposit under s. 63 does 
not give a fresh and independent cause of action in respect of the balance 
then due (///«/AV/.V///W <7A(7,«//V. Nripendm N^train Ghosh i C. L. J., 

114). 
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61 (1) The Court ma}’^ pay the amount of the 

Payment one deposit to any peitsoii appearing to it 
fumi of iiciiosit. entitled to the same, or may, if 

it thinks fit, I’ctain the amount pending the deci.sion of 
a Civil Court as to the person so entitled. 

(2) The payment may, if the Local Go . eminent 
so direct, be made by postal money-order. 

(3) If no payment is made under this section 
before the expiration of three years from the date on 
which a deposit is made, the amount deposited may, 
in the absence of any order of a Civil Court to the 
contrary, be x'epaid to the depo.sitor upon his applica¬ 
tion and on his returning the receipt given by the 
Court with which the rent was deposited. 

(4) Xo .suit or other proceeding shall be institut¬ 
ed amxinst the Secretarv of State for India in Coun- 

O »■ 

cil, or ai^ainst anv officer of the Government, in 
respect of anything done by a C<'urt receiving a de¬ 
posit under the foreg(xing .sections; but nothing in 
this section shall prevent any {lor.son entitled to re¬ 
ceive the amount of any such deposit from recovering 
the same from a {lerson to whom it has heen paid 
under this section. 

E.vtended to Oriis.i, INot., Sep. loth, iHyi). 

Effect of withdrawal of deposit of rent by landlord. -In 
a suit decided by the Privy Council, in which a deposited two 

yeaP.s rent under this Act, and the rent was withdrawn by the landlord 
by a petition, stating that “my tenant had deposited Ks. 1,043 rent due 
tome," it was held that by such .action the landlord must be regarded 
as h.aving elected tci recogni/e and conlirm the fatni {Madhu 

Sudan Sintch v. liookr, 25 C.alc., 1 : 1 W. N'., .433 ; I,. K., 24 I. A., if>4'. 
The mere deposit of rent in the Collectors offic e liy the purrli.a.ser of an 
iinder-tenure in his own name and that of the registered tenant is not 
sufficient notice to the r.nmindar of such purchase, nor is the mere accep¬ 
tance by the r.amindar of rent so paid an .acknowledgment on his part of 
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the purchaser as his under-tenant ; but it is otherwise when there is ac¬ 
ceptance with notice, notwithstanding that the transfer has not been re 
gistered {Afritdn Jai Surkar v. Copal Chandra Sarkar, 2 15 . L. R., A. C., 
131 : 10 \V. R., 466). 

Sub-section (2).— No rule has as yet been made by the Local 
(ioverninent for the payment of deposits of rent by postal money-order. 

Court-fee leviable on applications for the payment and 
return of deposits of rent.— The (iovernment of India by its Notifi¬ 
cation, No. 4650 of the loth September, 1889, has remitted all fees payable 
under clause (ti), p.ara ('4) and clause 16:, p.ir.a. 2 of art. i, Sch. li of the 
Court Kees Act, on applications for the jiayment of deposit of rent in 
which the deposit does not e.Nceed Rs. 25, and the application is made 
within three months of the date on which the deposit first became 
pay.able to the applicant (Hit'll Court's tieneral Rules and Circular 
Orders, Civil, Chap. 11, I’art IV, rule 9, .\(ioj, p. (to;, p. 78). But 
when the deposit exceeds Rs. 25, but is less than Ks. 50, or when the 
deposit exceeds Rs. 25, but the .ipplication has not been made within 
three months of the date on which the deposit became payable, the appli¬ 
cation for payment or for the return of the deposit will, if presented to 
a Civil Court of original jurisdiction, be subject to a fee of i anna under 
para. 4, cl. ia), art. 1, .Sched. 11, .Act VTl of 1870. When the deposit 
amounts to or exceeds Rs. 50, .ind in all cases in which the application 
is made to a principal Civil Court of original jurisdiction, the application 
for the p.iymcnt or retiiin of the deposit will be subject to a Court-fee 
duty of 8 annas, under par.i. 2. cl. (/'), art. 1, .Sched. 2, .\ct \'I 1 of 1S70. 


65. Win ■rt! .1 tcn.iiit i.s it pennitnont teiuu e-hoklor, 
;i raiyat liol(lin<ff at fi.'cotl rates or tin ue- 
cupancy-niiyat, lu‘ sliall not l»e Habit! tt) 
ojeetniont for arrears of rent, but his 
tenure or holtlincf slitill be litible to sale 
in execution of ti decree for the rent 
thereof, and the rent .shall be a first eharpfo thereon. 


Arrxiix 0/ ,1II'. 
Liahility to .xal.’ 
for ari'iars in 
case of perma 
iieiil, tciiiiie. 
holding at fixed 
rates or oei ti- 
paiicy-lioldiiig. 


Kxlcnded to Orissa, (Not., .Sept, loth, 1891'. 

Former law.- Under the former law, a t'crni.inent tenure-holder 
could not be ejected for .trie.u s of rent, unless there w.is .1 condition to 
this effect in his lease (/f.t/./c.tw Am v. Jotiiiidi t A.iM .Ual/ik, 19 W . 
R. 319: Mniiila: Itihi v. Cns/i Ckand'a cV/iV/.i'/;///;. 22 W. K., 376). 
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But he could always protect himself from ejectment by paying up the 
arrears decreed within 15 days of the date of the decree (/<»« Ali 
Chiiutihuri v. NUyanand Biisu, 10 W. R., F. 15 ., 12 ; Kanutla Sn/iai v. 
Ktun Ratan Neogi, 11 W. R., 201 ; Dull Chami v. Mcher Chatiti Sa/iu, 12 
B. L. R., 439 ; Mathuf Mohun Pal v. Ram Lai lia.su, 4 C. L. R., 
469 ; Mahomed Amir v Pria^ Biftj^lt, 7 Calc., 566 j Dull Chand 
V. Raj fCishor, 9 Calc., 88). If there was no clause to this effect 
in his lease, and the tenure was transferable by the title deeds or 
the custom of the country, the landlord could only sell it (sec. 105 of 
.-Vet -V of 1859; sec. 4, .Act VIII, 15 . C., of 1865 ; sec. 59, Act VIII, 
B. C., of t869). All farmers and lease-holders, not having a permanent 
transferable interest in the land, and all raiyats could be ejected for 
non-payment of rent (secs. 21 & 22, Act X of 1859 ; and 22 and 23 Act 
VIII, B. C., of 1869). The High Court, however, in Krislendra Riti v. 
Aina Bewa, (8 Calc., 675 : 10 C. L. R., 399), ruled that the provisions of 
sec. 59 of Act VIII, 15 . C., of 1869 applied to any tenure, which was 
transferable by sale ; so that a landlord who had a decree for arrears 
of rent against a raiyat with a transferable jote, could not eject him, 
but could only sell the holding. This was followed in Fakir Chand v. 
Fauzdar Misra, (10 Calc., 547), though Mitter J., in this case expressed 
a doubt as to the correctness of this ruling. 

Present law.—Under the terms of this section, permanent tenure- 
holders, raiyats holding at fixed rates and occupancy raiyats cannot be 
ejected merely on the ground of arrears of rent. They can !« ejected 
only on the grounds specified in secs, to, 18 and 25 and they cannot con¬ 
tract themselves out of the provisions of this section, even though secs. 
178 and 179 are inapplicable {Samanta Radhacharan v. Ananla Prasad 
4 C. L. J., 521). Only non-occupancy raiyats and under-raiyats can 
now be ejected for arrears of rent. But the tenures and holdings of ten¬ 
ants of the first three classes can be sold in execution of decrees for 
arrears of rent, and the rent is a first charge upon them. But this can 
only be done by a person who is a landlord at the time of the sale. 
For, if a landlord, after obtaining a decree for arrears of rent, 
against a saleable. tenure loses his interest in the estate, he cannot 
bring the defaulting tenure itself to sale in execution of a decree 
for arrears {,Hem Chandra Bhanja v. Mon Mohini Dasi, 3 C. W. N., 
604 ; but a different view was taken in Chalrapat Sin)(h v. Oofii Chand 
Bothra, 26 Calc., pp. 7 S 7 > 760). The decision in Hem Chandra Bhanja 
{. Mon Mohini Dasi has now been overruled by a full Bench in 
Ktutra Pal Singh v. Krilarthamayi Dasi, (33 Calc., 566 ,5_ .lfi,C.jy. N., 
547 : s C. L. J., 470,) in which it has been decided that, if at a time when 
X s^it fur rent is instituted, and a decree is made, the plaintiff is still the 



Sec. 65 .J CHARGK ON TKNUKKS OK HOLDINGS FOR RENT. 223 

landlord, the fact that subsequently he sells his landlord’s interest does 
not prevent him from obtaining the benefit of sec. 65 of bringing to sale 
the tenure or holding in execution of such decree, the rent continuing as 
a first charge thereon. S ection 6; ap^ies to patni taluks '^Piari 
Mohan Mukhurji v. Pam Ctian^ra Ttosu, 6 C. W. N., Ixx.xviii). 

Renta.first charge on tenures and holdings. In several 
c.'ises under the former law it was held that a sale held in execution of a 
decree for rent should have priority over a sale held in execution of a 
decree of the Civil Court {Khubari Rat v. Kaghubar Kai, 2 VV. K., 131 ; 
Oopal Mandal v. Subhudra lioistabi, 5 \V. R., 205 ; Rafarunnissa v. 
6 ari Dhopi, 8 W. R., 384 ; Sadhan Chandra liasu v. Guru Charan Uasu, 
15 \V. R., 99). In other cases the contrary was held (Pranbandhu Sarkar 
V. Sarbasundari Debt, 3 R. L. R., A. C., 52, note ; to W. R., 434 ; 
Ram Baksh Challangia v. Hridoymani Debt, 10 W. R., 446 ; Tirtha- 
nand Thakur v. Parcsmon Jha, t3 W. R., 449 ; Samiraddin v. 
Harish Chandra k'arnwkar, 3 15 . L. R., A. C., 49 : 13 VV. R., 451, note ; 
Daulat G/utzi Chaudhri v. Manioar, 15 VV. R., 341 ; Wahid Alt v. 
Sadik Aliy 17 VV. R , 417). In Tirthanand Thakur v. Parcsmon Jlut 
(13 VV. R., 449), it was said that the produce of the land is by law (sec. 
It2, Act X of 1859) hypothecated for the rent payable in respect thereof, 
but not the land itself. These conflicting decisions were all considered 
by a Full Dench’in Sham Chand Kutidu v. Hrajanath Pal (21 VV. R .j.94 ; 
12 D. L. R., 484), in which it was laid down, that a samindar who had 
obtained a decree for arrears of rent of a transferable tenure was entitled 
to sell the tenure, and a person who had obtained a transfer of such 
tenure, which he had not registered, and could not show a sufilcient 
reason for not registering, was bound by the s.ale, and could not set up a 
a title which he h.ad acquired by a previous sale. This was followed in 
Rash llihari Randopadhytt Piari Mohan Mukhurji Calc , 346), in 
which it was ruled th.at a decree for rent obtained by a landlord against 
his registered tenant rendered the tenure comprised in the decree liable 
for sale, although such tenure h.id passed into other hands than those 
of the judgment-debtor, and in Chandra tVarain Singh v. Krishna Chand 
Golirha '.<) Calc., 855', in which a decree for arrears of rent of an under¬ 
tenure had been obtained against a tenant who became an insolvent, 
when the whole tenure became vested in the Official Assignee. On an 
application being made under secs. 59 and 60 of the Rent Law, ^Deng. 
Act VIII of 1869), for an order th.at the tenure should be sold for ils own 
arrears, this was objected to by the Oftkiiil .Assignee, who contended that 
the decree-holder’s only right was to prove in the insolvency for the 
amount of his debt ; but it was held that whether the arrears became due 
before or after the insolvency of the judgment-debtor, the decree-holder 
was entitled to sell the tenure in execution of his deciee. 
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Now, however, it is clear from the last clause of this section that 
whenever a tenure or holding is sold otherwise than in execution of a 
decree for arrears of rent, it is sold subject to the lien of the landlord on 
it for any rent due at the time of sale. The landlord is, therefore in the 
position of a first mortgagee as far as the rent is concerned ( Tarini 
Prasad Rat v. Narain Kuniari Debt, 17 Calc., 301). But the purchaser 
is not personally liable for the rent which fell due before the date of his 
jiurchase {/ot^cmaya Dasi v. Giritidra Nalh Mukhurji, 4 C. W. N., 590). 
•So, when a tenure is sold in execution of a mortgage decree, the pur 
chaser takes it subject to the liability for the rent which hatl accrued due 
in respect thereof at the time of its purchase (Maharani Dasya v. 
I/orcmlro Dal Rat, i C. \V. N , 458). But the case is different when the 
tenure or holding is sold in execution of a decree for arrears of rent, for 
in this case it passes to the purchaser free of all liability for the rent 
which had accrued due prior to the date of sale. This was decided in 
Fttis Rahntatt v. Ram Sttkh Raj/tat, (21 Calc., 169) in which it is said that 
“rent falling due during the time that a tenure belongs to any particular 
tenure-holder is a first charge on the tenure only so long as it is his and 
has not been sold for arrears of rent. This, we think, is made clear beyond 
doubt by clause (c) of section 169, which enacts th.it if any surplus 
remains of the proceeds realized by the sale of a tenure in execution of a 
decree for arrears of rent, after satisfying th.at decree, any rent falling due 
between the date of the suit in which the decree was passed and the d.ite 
of sale shall be paid therefrom to the decree-holder. This provision of 
the law evidently shows that the Legislature intended that the ch.arge in 
respect of any rent falling due between the date of suit and the date of 
sale in satisfaction of the decree passed therein, shall be transferred from 
the tenure to its sale proceeds, and that the tenure shall pass to the pur¬ 
chaser at a sale for arrears of rent free of all liability created upon it by the 
default of the previous holders.'’ Further, “section 65 which provides that 
the tenure or holding shall be liable to sale in execution of a ilecree for 
the rent thereof, and that the rent shall be a lir^t charge thereon, only 
intends what is explicitly laid down in subseipient sections <>( the Act, 
that is, those in Chap. XIV, namely, that the charge should be enforceil 
by'he sale of the tenure or holding free of encumbrances, and if in any 
case the decree for rent either has not been, or cannot be, enforced by 
the sale of the tenure, the charge created by section 65 cannot be enforc¬ 
ed in any other way " ( Sas/it Hhttsan (Su/ia v. llagatt ChatiUra Sa/tit, 
22 Calc., 364). -So when the purchaser of .1 ftalni lalttk paid off a decree 
for rent obtained against the old tenant for a period anterior to th.it of 
the rent decree in execution of which the tenure was sold, it was held 
that the purch.iser was not entitled to contribution from the ohl tenant 
against whom the rent decree was obtained (Diary Mo/tan Muk/turii v. 
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Sriram Chandra, 6 C. W. N., 794). In Ram Saran Poddar v. Mahomed 
Latif (3 C. W. N., 62), it was held that when a landlord himself sold an 
occupancy holding in execution of money decree, he could not again 
sell it in execution of a decree for rent due for past years, and that a 
purchaser at such a sale acquired no right in 'the holding. Where in 
execution of.a decree for rent a holding was sold and purchased by 

the landlord, and the plaintiff, a mortgagee of the raiyati holding whose 
mortgage was not annulled, sued on his mortgage, held, that the mortgagee 
was entitled to enforce the mortgage on payment of the money due under 
the rent decree. The landlord, when he made the purchase, became 
absolutely entitled to the property, and the landlord’s charge for rent 
which was for his benefit continued to subsist after his purchase, and 
the plaintiff was to be regarded as a second mortgagee {Meherunnissa v. 
Sham Sundar Bhtiiya, 6 C. W. N., 834'. A tkcadur on the expiry of his 
lease obtained a decree against a tenant for rent, which fell due during 
the pendency of his lease. In execution of this decree, the tenure was 
sold and purchased by A. The landlord obtained a decree for rent for 
subsequent years against the same tenant. In the proceedings in e.xecu- 
tion taken on the decree obtained by the ticcadar, the landlord, decree- 
holder, put in an application stating that he had obtained a decree for 
arrears of rent for later years. Subsequently, the landlord took out 
execution of his decree and had the tenure put up to sale. A then 
intervened, objecting to the sale of the tenure. Held, that under s. 65 of 
this Act, rent being a first charge on the tenure, that first charge did not 
st.and in favour of the ticcadar for the rent, which fell due during the 
pendency of his lease, but it stood in favour of the landlord in possession 
for the rent which fell due afterwards, and that the ticcadar in execution 
of his decree could not sell the tenure itself so as to pass all rights in it 
to the auction-purchaser A, and annul the first charge standing on it in 
favour of the landlord. The tenure itself was liable to sale under the 
decree obtained by the landlord against the tenant {Srinianta Rai v. 
Mahadco Mahata, 31 Calc., 550 : 8 C. W. N., 53t). The authority of 
this case was very much shaken by the decision of the Full Bench in 
Khetrapal Sing v. Kritarthamoyi Dassi (33 Cal. 566) and has been 
expressly dissented from in Mohataj Bahadur Singh v. Forbes (35 Calc. 
737 • 7 C. L. J., 652: 12 C. W. N., cxxii) in which it was held that a 
decree obtained by a zemindar after the sale of his zemindaree interest 
for arrears due before such sale, is a decree for rent entitling him to the 
first charge provided for in this section. Where A held a tenure in the 
benami of B, who was the recorded tenant and _ the latter without the 
knowledge or consent of A executed a bond in favour of the landlord, 
who knew that B was merely a benamdar, mortgaging or charging the 
the tenure for arrears of rent due in respect thereof; held, that the bond 
15 
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could not affect the tenure and that the landlord suing on the bond was 
not entitled to claim a charge on the land {Rohuddin v. Kali Nath 
Mukkurji, 33 Calc., 985 : 4 C. L. I., 219). 

Road cess and interest.—The word “rent" in this sectior 
includes road-cess payable by the tenant [sec. 3 (5) ], and therefore, in 
the case of sale of a tenure in e.xecution of a decree for road-cess it 
was held that the tenure itself had p.assed and not merely the right, 
title, .and interest of the judgment-debtor {Nobin Chandra Laskar v. 
Bansinath Paramanik, 21 Calc., 722). Hut it has been held 
that an amount due for cesses is only a personal debt and cannot be 
recovered under the Public Demands Recovery Act from the property 
on which it is assessed, when such property belongs to a person whose 
name has not been recorded as proprietor under Act VII, B. C., of 
1876 (Shekaat Hussain v. Sasi Kar, 19 Calc., 783). Interest on 
arrears of rent is not rent as defined in sec. 3 (5); and so would not 
seem to be a first charge on a tenure or holding under the provisions of 
this section. See note, p. 33. 

Execution of decrees for arrears of rent.—Under the former 
law, a decree for arrears of rent of .a saleable under-tenure could not be 
executed by the attachment of any immove.able property except the 
tenure itself, before it was shown that satisfaction of the decree could 
not be obtained by execution .against the person or moveable property 
of the debtor: and it was only after sale of the under-tenure that the 
other immoveable property became ait.achable : and process could not be 
issued against the person and property of the debtor simultaneously 
{Deanatullah Nazar Ali Khan^ 1 B. L. R„ A. C., 216: 10 W.* R., 
341 ; Joki Lai v. Narsingh Narain Singh, 4 W, R., Act X, 5 ; Harish 
Chandra Rai v. Collector of Jessore, 3 Calc., 7 1 2 : iMlit Mohan 
Rai V. Rinodai Debt, 14 Calc., 14). But these restrictions have 
now all been removed. Under the present law the landlord’s position 
is this : he has a mortgage or charge upon the tenure for the rent, and 
he has a remedy against the tenant personally for the debt due to him. 
That being the case, he has a right to avail himself of either of his re¬ 
medies, and is not bound to proceed against the tenure in respect of 
which the arrears have accrued in the first instance, but is entitled to 
pursue his other remedies before he sells the tenure itself {Tarini 
Prasad Rai v. Narain Kumari Uebi 17 Calc., 301). A landlord 
who obtains a decree for rent is entitled, if he plea ses, in the first 
instance to attach the person of his judgment-debtor. {Rhabani Charan 
Datta V. Pratap Chandra Chose, 8 C. W. N., 575). He is not obliged 
in the first instance to endeavour to execute his decree by putting up 
for sale the tenure, the rent in respect of which is in arrear, and for 
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which he has obtained a decree. The provisions of sec. 68 of the 
Transfer of Property Act are not amongst those made applicable by 
sec. too of that Act to a person having a charge within the meaning of 
the latter section, and the charge referred to in sec. 65 of the Act is not 
such a charge as that defined by section 100 of the Transfer of Property 
Act {Fatik C/iandm De V. Foley, 15 Calc., 492). In a case in which 
decrees for rent had been obtained against a Hindu widow, the question 
was raised whether they were decrees merely .against her personally, 
and therefore, to be satisfied out of whatever she left at her death, or 
whether the estate which had passed to the next heirs was liable. It 
was decided that the debt could not be regarded as other than a per¬ 
sonal debt, payment of which could be enforced against the property 
left by the widow tKrishna Govinda Masumdar v. Hem Chandra 
Chaudhri, 16 Calc , 511). When a landlord has taken a mortgage of the 
holding of a ten.ant, he is debarred under sec. w of the Transfer of Pro¬ 
perty Act from bringing the tenure to sale, in execution of a rent decree 
obtained for arrears due in respect of it otherwise than by instituting a 
suit under sec. 67 of that Act (AW Ramani Dasi v. Surendra Nath 
Patla, I C. W. N., 80 ; Sheodeni Tetuari v. Ram Saran Sinyh, 
26 Calc., 164). (But see Khiarajmal v. Dnin, 32 Calc., 296). Under the 
head of moveable property, which a landlord is at liberty to proceed 
against in execution of a decree for arrears of rent, is apparently his 
tenant’s right to recover rent under a decree from an under-tenant 
{Mahesh Chandra Chaturji w Guru Prasad Rat, 13 W. R., 401). But 
where the judgment-debtor is an .agriculturist, his implements of 
husbandry and such cattle as may in the opinion of the Court be neces¬ 
sary to enable him to earn his livelihood as such, are under section 
266 (i) C. P. C., exempt from attachment and s,ale in execution of de¬ 
crees ; but the materials of his houses and other buildings occupied by 
him as an agriculturist, though exempt from attachment or sale in 
execution of ordinary decrees fcl. (c ), are yet liable to be .att.ached and 
sold in execution of decrees for arrears of rent. iSee proviso 2 to sec. 
266, C. P. C., Maniklal Venilal v. Ixtkha, 4 Bom., 429 ; and Radha 
Krishna Hakumji v. lialvant Ratnji, 7 Bom., 530.) A decree for the 
consolidated rent of three tenures cannot be executed by the sale of 
the tenures. This would be making each tenure liable for the rent of the 
other tenures {Mahendra Ram Tewari v. Ram Khisoan Rai, to C. W. N., 
ccliii ; Hridai Nath Das v. Krishna Prosad Sarkar, 11 C. W. N., 497 ; 
Ripra Das Dey v. Raja Ram Bandopadhya, 13 C. W. N., 650). 
As to what passes at a sale held in execution of a decree for arrears of 
rent /’. e., whether the tenure or holding or only the right, title and inter¬ 
est of the judgment-debtor, see notes to sec. 159- The purchaser in 
execution of a rent decree is entitled to hold the tenure sold in preference 
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to a purchaser under a prior mortgage decree whose claims are trans¬ 
ferred to the surplus sale proceeds if any {Gopinath Mahapatra v. Kashi- 
Hath Beg, 13 C. W. N., 412 : 9 C. L J., 234). 

Bights of fractional oo-sharer landlords under this section. 
—According to the terms of sec. 65, the rent due to a fractional co-sharer 
landlord would seem to be as much a first charge on the tenure or holding 
on which it has accrued as the rent due to the whole body of landlords. 
But the words “his tenure or holding shall be liable to sale in execution of 
a decree for the rent thereof ” have been interpreted as presupposing a 
suit and a decree under the Act i. a decree made in a suit in which 
all the landlord co-sharers are plaintiffs .and not merely some of them, 
4that is, fractional co-sharers (iVarain Vddin v. Srimanin Ghosh, 29 
Calc., 219). In any case the provisions of sec. 18S apparently prevent 
his enforcing his rights under this section, and so it has been held that an 
attachment of a tenure or holding in execution of a decree for arrears of 
rent is not such an attachment as is contemplated by sec. 170 of the Act 
(Beni Madhab Rai V. Jaod AH Sarkar, 17 Calc., 390). A fractional co¬ 
sharer who has obtained a decree for his share of the rent cannot there¬ 
fore, sell the tenure or holding, but only the right, title and interest of his 
judgment-debtor in it in execution of his decree, and it is clear that, were 
he to be allowed to do otherwise, it would be unfair to his other co-shar- 
f ers, who had not sued for their shares of the rent. A co-sharer landlord 
has also no right under sec. 65 to proceed against a share of the holding, 
when the original holding has not been subdivided {//«>•/ Chnran Basu 
V. Ranjit Singh, i C. W. 521 : 2; Calc., 917). The Bengal Ten.incy 
Act does not contemplate or provide for the sale of a holding at the 
instance of one only of several joint landlords, who has obtained r. decree 
for the share of the rent separately due to him ; such a sale must be 
under the provisions of the Civil Procedure Code and would not carry 
with it the special incidents attaching to a sale under the Bengal Tenancy 
Act. When, therefore, an occupancy holding, not transferable by custom 
or local usage, is sold in execution of a decree obtained by one of several 
joint landlords for the share of the rent separately due to him, the pur¬ 
chaser acquires nothing by his purchase, the judgment-debtor having 
no saleable interest in the holding {Saudagar Sarkar v. Krishna Chandra 
Nath, 26 Calc., 937 : 3 C. W. N., 742). The decree referred to in sec. 65 
for the satisfaction of which an occupancy holding can be brought to 
sale, is a decree obtained by all the landlords, or at all events a decree 
obtained by some of the landlords for the entire rent in the presence of 
all. A 16 anna proprietor obtaining a decree for the whole rent in a suit 
brought against all the tenants is entitled to sell the tenure in execution 
of his decree, although he recognized the fact that the tenants had sub¬ 
divided the tenure and chose to accept a decree making each of them 
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separately liable for his own share of the rent (Sarbo Lai v. Wilson, 
32 Calc., 680). A fractional shareholder selling a non-transferable hold¬ 
ing in execution of a decree which he obtained for his share of the rent 
is, therefore, in no better position than an outsider selling the holding in 
execution of a money decree {Jarip v. Ram Kumar De, 3 C. W. N., 747 ; 
Afras Mollah v. Kalsamannissa, 10 C. W. N., 176 : 4 C. L. J., 68). But 
a co-sharer who saes for the whole rent and makes his co-sharers parties 
defendants is entitled to bring the tenure to sell under this .Act. {Pramada 
Nath Roy s. Ramani KanUi Roy, 35 Calc., 331: it C. W. N., 983: 
6 C. L. J., 273, (P. C.); Sashi Kumar v. Seetanath, 35 Calc., 744). When 
a co-sharer is kept out of possession wrongfully b> another co-sharer, 
a suit for contribution at the instance of the latter for rent paid by him 
during the period of dispossession does not lie against the former 
{Swarna Mayi DM v. Hari Das Rat, 6 C. W. N., 903). 

Changes made by Act I, B. C., of 1907 . The law on this 
point has, however, been altered, by sec. 158 B, introduced into the 
•Act by Act I, B. C. of 1907, and .Act I, E., B. C , igo8, which provides 
for the passing of a tenure or holding in c.xecution of a decree for arrears 
of rent obtained by one or more co-sharer landlords, provided the suit 
has been framed in .accordance with the provisions of the new section. 
See also the new Section 188.A. 

66. (I) When Jill ari’ear of rent remains due from 
Kjeetmcnt for u tenant iiot being' ti jaermanent tenure- 
eases. liolder, a raiyilt holding at n.Ked rates 

or an occupancy-raiyat, at the end of the Bengali 
year where that year prevails, or fit the end of the 
month of Jeyt where the Fasli or Arali year 
prevails, the landlord may, whether he has obtained i 
a decree for the recovery of the arrear or not, and i 
whether he is entitled by the terms of any contract j 
to eject the tenant, for arrears or not, institute a suit; 
to eject the tenant. 

( 2 ) In a suit for ejectment for an firrear of rent 
a decree passed in favour of the plaintiff shall specify 
the amount of the firrear and of the interest (if any) 
due thereon, and the decree .shall not bo executed if 
that amount and the costs of the suit are paid into 
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Court within fifteen days from the date of the decree, 
or, when the Court is closed on the fifteenth day, on 
the day upon which the Court re-opens. 

(3) The Court may for special reasons extend the 
period of fifteen days mentioned in this section. 

Extended to Orissa, (Not., Sept. lotli, 1891). 

Effect of assignment of arrears of rent.— When arrears of 
rent have been assigned to a third party, they are no more than civil 
debts, the assignor is no longer the landlord, and the tenant cannot be 
ejected under this section for non-payment (S. A. No. 362 of 1895, 
decided by O’kinealy and Rampini, JJ., 15th Feby., 1898). The same 
rule applies to the assignment of decrees for arrears of rent {Ditto Nath 
De V. Golap Mo/tini Dasi, i C. W. N., 183). 

Arrears of produce rent. —Under the provisions of Act VI 11 
B. C., of 1869 a suit in ejectment will lie for arrears of a bhaoli rent 
{Krishna Gopal Mawar v. JSarnes, 2 Calc., 374). The same would 
appear to be the case under the terms of this section. 

SubHBection (1). —In Hem Chandra Dhanjov.Mon Mohini Dasi, 
(3 C. W. N., 604), it was said, but apparently by way of an obiter dictum, 
that section 66 does not apply to a case in which the person seeking to 
execute the decree is not a landlord at the time of the execution. See, 
however, some observations contra in Chatrapat Sin^^h v. Gopi Chand 
Rothra, (26 Calc., pp. 757, 760). .See note p. 22t. When a suit is brought 
before the expiry of the Bengali year in respect of the arrears of rent for 
that year, the landlord is not entitled to eject the tenant under section 66 
{Guru Das Shut v. Nand Kishor Pa), 26 Calc., 199). 

Sub-section (2'. —The fifteen days grace allowed to a lessee prior 
to ejectment cannot be negatived by any condition in the lease {Madhab 
Chandra Adit v. Ram Kalu, 16 W. R. 151 ; Jan AH Chaudhari v 
Nityanand Rasu, 10 W. R., F. B., 12 ; Duli Chand v. Raj Kishor, 9 calc, 
88). If the judgment-debtor, pays the decretal amount within 15 days of 
the appellate Court’s decree, he is protected from eviction {Abdul 
Rahman v. Digambari Dasi, 18 W. R., 477 ; Nur AH Chaudhri v. Koni 
Miah, 13 Calc., 13. See also Nam Narain Singh v. Raghu Nath Sahai, 
22 Calc., 467). But in a case in which an attempt had been made by 
the Court of First Instance to modify a decree in review, which was 
pronounced illegal, it was held that the 15 days were to be reckoned 
from the only decree in the case, i. e., the original decree of the Munsif 
{Poresh Nath Ghosh v Krishna ImI Datta, 23 W. R., 50). If the Court 
is closed on or before the last day of the 15 d.ays, the decretal amount 



Sec. 66. J 


EJECTMENT FOR ARREARS, 


231 


can be paid in on the first day the Court re-opens {Hussain Alt v. 
Donnelley 5 Calc., 906). This is now expressly made law by the terms of 
this sub-section. See, also, sec. 10, Act X of 1897. Payment into Court 
within the 15 days with a protest as to a sum improperly charged as 
interest is a sufficient payment to protect from ejectment {Srishtidhar 
Dey V. Durt'a Narain JVay, 17 W. K., 462). When the decretal amount 
was paid intj Court within, but not credited in the treasury until after 
the expiry of, the 15 days, it was held that this was a good payment 
{Gajadhar Pauri v. Naik Pauri, 8 Calc., 528). The decree for ejectment 
passed under sec. 66, cl. (2), need not incorporate the terms as to the 
ejectment being avoided by payment within fifteen days from the date of 
the decree. These terms are rather in the nature of a direction to the 
Court of execution (Uodh Narain v. Mahomed Musa, 36 Calc., 639 ; 3 C. 
W. N., 628). 

Sub-section ( 3 ).—The Court referred to in this sub-section is the 
Court passing the decree or the appellate Court, {Kao Bani Ram v. 
Prannath Saha, i8 W. R., 412), but not the Court executing it {Sankar 
Singh V. Hari Mohan Thakur, 22 W. R., 460; Poresh Nath Ghosh 
V. Krishna IaiI Datta, 23 W. R., 50). The extension of time authorised 
by sec, 66 [cl. (3)] can be granted by the Court after the decree and not 
only when passing the decree under cl. (2). It has been further held 
by Prinsep, J., that the application for such extension of time may be 
made by the judgment-debtor on a mere petition and not in the form of 
an application for review of judgntent (Bodh Narain v. Mahomed Musa, 
26 Calc., 639 : 3 C. W. N., 628). 

Waiver of tbe right to eject.—A landlord cannot sue for cancel 
ment of lease and ejectment after he has sued for and realized the 
arrears of rent due ( Umesh Chandra Chaiurji v. Kamarudin Lashkar, 
7 W. R., 20'. Receipt of rent subsequent to decree for ejectment from 
a tenant against whom the decree was passed readers execution of the 
decree impossible {Noha Krishna Muhkurji v. Harish Chandra Banurji, 
7 W. R., 142 ; Savi v. ^fahesh Chandra Basu, W. R., Sp.No., 1864, Act X 
29). A landlord, who sues for arrears of rent for the whole of one 
year and a portion of the next, and also for ejectment is not entitled to 
a decree for the latter. The right to ejectment under section 32 of the 
Rent Act (Beng. Act VlII of 1869) accrues at the end of the year, 
and forfeiture or determination of the tenancy thereupon takes place, but 
if the landlord sues for subsequent arrears, he treats the defendant as 
his tenant, and the right acquired under that section must be taken 
to have been waived {Jogeshar Chaudhrain v. Mahomed Ibrahim, 
14 Calc., 33). 
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67 - An arrear of rent shall bear simple interest 

Interest on twelve [and a half] per 

arrears. ceutum per annum from the expiration 

of that quarter of the agricultural year in which the 
instalment falls due [to the date of payment or of the 
institution of the suit, whichever date is earlier.] 


The words “and a half’ within brackets have been inserted and for the 
words “ to the institution of the suit”, the words “to the date of payment or 
of the institution of the suit, whichever date is earlier,” have been substi¬ 
tuted by s. 15, Act I, B. C., 1907 and in Eastern Bengal by Act I, E. B. 
C., 190S. 

Interest must be decreed.— Under the terms of this section 
interest at the rate of 12X p. c.> p. a.> must be decreed. The Courts have 
no discretion in the matter. Only if damages are awarded under sec., 68, 
should interest not be decreed. Under the former law it has been held that 
when a decree for rent at an enhanced rate is obtained, interest runs on 
the arrears at the rate of 12 p.c. p.a. from the date on which they became 
due {AksanuUah v. Aftabudin Mahomed, 3 C. L. R., 382. But see Ghulant 
AH V. Gopal Lai Tagore, t W. R., c6 ; Samira Khatun v. Gopal Ijxl 
Tagore, l W. R., 58 ; Raj Mohan Necgi v. Anand Chandra Chaudhri, 
to W. R., 166). Even when a landlord has no village office and has not 
under sec. 54 (2) appointed a convenient place for payment, arrears of 
rent will carry interest (Fakir Lai Goiivami v. W. C. Ronncrjce, 4 C. W. 
N,, 324). The mere non-enforcement by a landlord even for a series 
of years of his right to interest upon arrears of rent does not amount to 
a waiver of such right (Johari Lai v. Ballab Lai, 5 Calc., 102 : 4 C. L. R., 
349 ; Rati Kant Basu v. Gangadhar Biswas, W. R., F. B., 13 ; Shyama 
Charan Mandal v. Hiras Mulla, 26 Calc., 160) 

Interest only due at the end of each quarter.—According 
to the terms of this section, whether the rent is payable monthly or 
quarterly, interest only runs from the expiration of the quarter in which 
the instalment of rent falls due. In the case of Hemanto Kumari Debi 
v. /agadendra Nath Rat, (22 Calc,, 221), however, their Lordships of the 
Privy Council have said “It appears there are some arrears which 
have become due since the Bengal Tenancy Act, 1885. The Subordinate 
Court held that interest was to be calculated monthly on the arrears but 
the High Court held that under the provisions of that Act as regards 
arrears which became due after the Act came into force, the interest 
should be calculated quarterly. It appears to their Lordships that the 
High Court were wrong, and that the provision in section 67 of the Act 
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on which they relied, only applies to cases when the rent is payable 
quarterly. Here it is not disputed that the rent is payable monthly, and 
on rent in arrear it appears to their Lordships that interest ought to be 
calculated monthly.” If the lease dreating a tenure provided for monthly 
instalments a purchaser at a rent sale is bound by the same and must pay 
interest as each monthly kist falls due {Nadia Sundiiri Debi v. Girindra 
Narain Singha, 7 C. L. J., 24 n). 

Valid tender. —A valid tender of rent, however, stops the running 
of interest {Kripa Sindhu Mukerjee v. Annada Sundari, 35 Calc., 34 : ii 
C. W. N., 983 : 6 C. L. J., 273 F. B). 

Changes made by Act I, B. O., of 1907 .—The report of the 
Select Committee on the Bill explains the changes made in this section 
as follows :— 

“The present clause provides deliiiiteb’' for the levy of interest on arrears 
of rent before the institution of a suit. This point arose in the course of our 
discussion of clause 4 , regarding the <Ietiiiition of rent. Wo tind tliat the 
framers of the Act of 1885 apparently intended to provide for the levy of 
interest before the institution of a suit, and that this was detinitely allowed 
by the former Acts. From the wording of section 67 . however, it might Imj 
inferred that interest could only Ik^ levied on arrears in cases where a suit had 
been instituted, and th.it any interest, taken before a suit was brought, might 
1)0 treated as an illegal exaction under section 7 .>. It has l)een repre-sented 
that it is a eonimon practice for landlords to take interest on arrears paid 
without the institution of a suit, and that it would be a hardshi|> both to land¬ 
lords and td tenants to hold that no interest eould be charged unless a suit 
were instituted. Wo consider that on the whole it is advisable that the law 
should uontain a definite provision in regard to this matter, more esiiecially 
as such provision would merely l)e carrying 'lut the intention of the framers 
of the original Act. 

We also propose that the rate of interest should l)e altered from 12 per 
cent to 12 i per cent. The adoption of the latter rate will greatly faoilibitc 
calculation, and this is the rate which is allowed by the Cess Act on arreSwa 
of cesses payable by tenants to landlords.’’ 

The same changes have been effected for Eastern Bengal by .Act I, E. 
B. C., of 1908. 

Produce rents.— No interest would seem to be pay.able on arrears 
of produce rents, for interest is under this section payable only on an 
'“arrear of rent”, and an “arrear” is defined in sec. i;4 (j) ttny instal¬ 
ment or part of an insUlment of rent not duly paid at or before the time 
when it falls due, and it is only a money rent, which is under s. 53 pay¬ 
able in instalments. See also Krishna Gop.il Mawar v. Barnes (2 Calc., 
374 .), and Ranj^ayya Appa Rao v. Bobba Sruatnulu 8 C. W. N., 162 ; 
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L. K,, I. A., 31) ,eein that damages may be awarded in 

a suit for the money equivalent of a produce rent {Apurba A'ris/in A'nt v. 
Ashutosh Dattii, 9 C.W. N., 122). 

Contracts made after the passing of the Act — Under siction 
• 78 (3' (10 nothing in any contract made between a landlonl and 
a tenant after the passing of this Act (r. c., 14th March, 1885), shall 
affect the provisions of this section relating to interest payable on 
account of arrears of rent : so, in a case in which the tenant had agreed 
by a kabulyat executed before the passing of the Act, but the term of 
which expired after the Act had come into force, to pay interest on 
arrears at the rate of i anna per rupee per mensem, it was held that this 
was a good contract during the pendency of the lease, but on the expiry 
of its term the tenant, who had held on without executing a fresh lease, 
was liable to pay interest on the arrears only at the rate of 12 p. c., p. a., 
(Alim V. Sotisk Chandra Chaturdhurin, 24 Calc., J7) ; and when the 
lease is a subsisting one, a purchaser buys the lease subject to its terms 
including that relating to interest (Lai Copal Datta v. Monmotko ImI 
J)atta, 9 C. W. N., 175 • 32 Calc., 258. See also Raj Narain Mitra v. 
Panna Chanda 7 C. W. N., 203). So also in the case of a kabulyat 
executed before the passing of the Act, when the tenant has acquired 
the holding by private purchase ( Tilak Chandra Rai v. Jasoda Kumar 
Rat, It C. W. N., 215 . But in another case, Kishori Lai l)e v. Ad¬ 
ministrator General of Bengal, (2 C. W. N., 303) in which a tenant had 
agreed in a kabulyat executed before the passing of the Act, for a term 
which expired before the Act came into force, to pay interes^at the rate 
of 75 p. c. p. a., and who had held over on the expiry of the term of his 
lease and who was sued for arrears accruing due after the coining into 
force of this Act, it was held that he was liable to pay interest at the rate 
specified in the kabulyat, on the ground that he was to be taken as 
holding over on the same conditions as those set out in his kabulyat 
a»d if any contract between him and his landlord was to be implied, it 
must be taken to have been entered into so soon as the lease expired 
rather than at the beginning of each year. But in the subsetiuenl case 
of AH Mamud Paramanik v. Bhagabati Debia, (2 C. VV. N., 525) this 
ruling was not followed, and the tenant who held over, and whose lease 
had expired after the passing of the Act, was found liable to pay interest 
on arrears only at I2 p. c. p. a. The same was also held in another case, 
(Administrator General of Bengal v. Asraf AH, 28 Calc., 227), in which 
the lease of the tenant who held over had expired before the passing 
of the Act. See Dinanatk Singh v. Ahharam Karuni, (1 C. L. J., Bni and 
the note '^Holding over,” to sec. 51, pp. 179, 180. In Kali Nath Sen v. 
Trailokhya Nath Rai. (26 Calc., 3'5 : 3 C. VV. N., 194), it has been held 



Sec. eaj 1NTEKK.ST ON AKKEAKS. 035. 

that a btipulatiua for the payment of interest at an unusual and exorbi¬ 
tant rate, made in a contract entered into before the passing of this 
Act, cannot be supposed to be an incident of a tenancy which would 
attach to it after a sale for arrears of rent. And when in a lease the 
stipulation was that the lessee should pay a sum of rupees ten in default 
of delivery to the landlord of a certain quantity of molasses, //e/i, that 
this was merely a personal t:ovenant of the lessee, and it not having 
been notified in the sale proclamation, the auction-purchaser was not 
bound to pay it (AVy Narayan Milrn v. Panna Chund Sini^li, 7 C. W. N., 
203.) The.breaking up of a tenure created before the Act, with the 
consent of the landlord does not create a new tenure and interest stipula¬ 
ted by the original kabulyat is not affected by this Sec. {Madhunuiht v. 
Al/asuddi 13, C. W. N., 962). 

Oriesa.— In Orissa where the provisions of sec. 67 have been extended 
but not those of sec. 178, a contract modifying the provisions of sec. 67 
as to payment of interest on arrears can be made {Gobtnda Chandra 
Mahapatra v. Ram Chandra Nisanka, 13 C. W. N.^ 95). 

This section is controlled by section 179.— The provisions 
of this section are rendered inapplicable to permanent mukarari leases 
by sec. 179 (Alulya Charan B<tsu v. Tulsi Das Sarkar, 2 C. \V. N., 
543/ This was affirmed by the Full Bench decision in Matan^ini Debt 
V. Makrura Ribi, (29 Calc., 674 ; 5 C VV. N., 438), in which the ruling in 
Jiasanta Kumar Rat Promotho Nath Bhattacharji (26 Calc., 130 : 3 
C. W. N., 36) to the contrary effect was set aside. 

68 . (1) If, in any .suit brought for the recovery 

of arrears of rent, it appears to the 
Court that the defendant has, without 
reasonable or probable cause, neglected 
or refused to pay the amount of rent 
due by him, the Court may award to the 
plaintiff, in addition to the amount decreed for rent 
and costs, such damages, not exceeding twenty-five 
per centum on the amount of rent decreed, as it 
thinks fit; 

Provided fhat interest shall not be decreed when 
damages are awarded under this section. 

(2) If, in any suit brought for the recovery of 
arrears of rent, it appears to the Court that the plaiu- 


I’ower to awai-cl 
damages on rent 
withhold with¬ 
out ruaaonahle 
cause, or to de¬ 
fendant impro¬ 
perly 8uu<l fur 
runt. 
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tiff has instituted the suit without reasonable or pro¬ 
bable cause, the Court may award to the defendant, 
by way of damages, such sum, not exceeding twenty- 
five per centum on the whole amount claimed by the 
plaintiff, as it thinks fit. 

Extended to Orissa, (Not., Sept. loth, 1891). 

Non-payment of cesses. —Tenants are liable to damages for 
.neglect to pay road and public works cesses (Sart>d<i Prasctd Gant'uli 
V. Prasanna Kumar Sandial, 8 Calc., 290). This is also the case under 
the present law, for road and public works cesses are rent within the 
meaning of this section [sec. 3 (s), p. 27]. 

Damages in lieu of interest only up to date of suit.- The 
proviso to sub-section (i) provides that interest is not to be decreed 
when damages are awarded. The damages represent the sum which the 
plaintiff is allowed in lieu of interest up to the date of suit : their award 
does not interfere with the interest which under sec. 68 may be allowed 
subsequently to that date, and would certainly not prevent the Court from 
allowing interest from the date of decree (IVaison v. Srikrishna Phumik, 
21 Calc., 132). Damages were disallowed in a suit in which a set-offhad 
been claimed on account of a sum due to the defendant under a I’rivy 
Council decree [ Pharat Prosad Sahi v. Ramcsfiiuar Kocr, 8 C. W. N., 

ii8>. 

Limitation. —The period of limitation in suits for arrears of rent 
is three years from the last day of the year in which the arrear fell due 
[Sch. Ill, Part 1 , art 2, (b)j. Applications for e.\ecution of decrees made 
under this Act, if for sums not exceeding Rs. 500, are barred, if not 
presented within three years of the date of the final decree (Sched. Ill, 
Part HI, art. 6). 

Prodiice-rmls. 

Product-rente. 69. {1) Where rent is taken by 

Order for ap- jj, 

praising or 
dividing pro- protluce,— 

duce. ^ 

(a) if either the landlord or the tenant neglects to 
attend, either personally or by agent, at the 
proper time for making the appraisement or 
division, or 


pprai.sement or division of the 
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(b) if there is a dispute about the quantity, value 
or division of the produce, 
the Collector may, on the application of either 
party, and on his depositing such sum on account of 
expenses as the Collector may require, make an order 
appointing such officer as he thinks fit to appraise or 
divide the produce. 

(2) The Collector may, without such an applica-' 
tion, make the like order in any case where in the 
opinion of the District or Sub-divisional Magistrate 
the making of the order would be likely to prevent a 
breach of the peace. 

(3) Where a Collector makes an order under this 
section, he may, by order, prohibit the removal of the 
produce until the appraisement or divi.sion has been 
effected ; [but an order made by the Collector under 
this sub-section shall not prevent the execution of 
any order passed by the Court for the distraint of 
the tenant’s crops.] 

[(4) Every officer appointed bj’ the Collector 
under sub-section (1) to appraise or divide the pro¬ 
duce shall, for the purposes of the Indian Penal Code, 
be deemed to be a public servant.] 

For F;. 15 . ."ind A., in sub-section (3) re.id “.1 ('ivil Court" for ‘‘the 
Court”. 

Extended to Orissa, iNot., Sept, loth, 1891). 

The words in brackets at the end of sub-section (3) and sub-section 
(4) have been added by sec. 16, Act I, 15 . C., of 1907 and in Eastern 
Bengal by Act 1 , E. 15 . C., of 1908. The object of the addition to sub¬ 
section (3) is to prevent delay .arising from Civil Courts passing orders 
for distraint and Collectors at or about the same time passing orders for 
appraisement in respect of the same produce. It was at first proposed 
that when an application for distraint had been made, the Collector 
should not make any order for appraisement. But it was subsequently 
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considered that as a distraint is made for the realization of rent due for 
not more than one year, and appraisement is made in respect of the 
produce still on the ground, there is no reason why appraisement should 
not proceed, although the crop is under distraint. It has therefore been 
provided that an order under this section shall not interfere with any 
» order passed by a Civil Court for the distraint of the crop. 

Sec. 69 is applicable upon the assumption that the rent is taken by 
appraisement or division : the section ceases to be applicable when there 
is a bona fide dispute as to the character of the holding itself {Mir 
J'apurah hossein v. Gopi JVaraian, 7 C. L. J., 251). 

Division or appraisement.—Produce rents are collected on two 
systems—called the agorebatai and danahandi systems. According to 
the former, the produce is divided between the landlord and tenant. 
According to the latter, the outturn of the crop and its value are ap¬ 
praised, and the tenant pays the landlord his sh.are either in grain or 
in money as may be agreed on. The two systems are described in a letter 
from the Commissioner of Patna to the Board of Revenue, No. 1130 of 
the 2ist August, 1858, as follows. Under the agorebatai system “the 
landlord employs men,” it is said, “to watch his share of the crop 
when it approaches maturity, and when it is ready, cuts and carries 
it himself. In a more common variety of the same tenure the crop 
is cut and threshed by the raiyat under the superintendence of the 
camindar^s servants, and the produce divided on the threshing-floor ; 
but it is also matter of arrangement between the parties in this case 
whether the landlord shall have the straw 01 only the grain, and whether 
it shall be delivered at the threshing-floor of the raiyai’s village, or at 
some other place mote convenient to the zamindar." Under the danabandi 
system, it is said, “when the crop is ripe, the pahvari, the gomastha, the 
amin, a jareebkush or measurer, a salts or arbitrator, navisinda or writer” 
and the jet raiyats (head raiyats' “ of the village, with the raiyat himself, 
proceed to the field in which the crop is growing. The satis first makes 
an estimate of the produce, the amin then makes another. If the two 
estimates agree, the matter is considered settled. If they differ, the 
raiyat cuts a cottah where the crop is thinnest ; the zamindat^s people 
cut another, where it is heaviest. The produce is threshed out, mixed 
together, and weighed, and the produce of the whole field is estimated 
from this sample. A memorandum of the result, called a danabandi, is 
made out by the paiwari and his writer, and signed by those present. 
The raiyat is then at liberty to cut and store his grain. The patwari 
next prepares a paper, called a behree, showing the amount of grain in 
the possession of the raiyat, and the respective shares of the malik and 
the raiyat, and sends for the malifis share, which the raiy.it either pays 
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in grain or money, as may have been agreed upon. If the agreement is 
to pay in money, the gomastha writes to the amlah of the surrounding 
villages for the nirik or market rate, which is returned on the back of his 
letter, and an average is then struck. It will thus be seen the accounts 
of the estimate of the crop and its weighment form the chief evidence 
in these bhaoli cases, and that a jamawasil account is of comparatively 
little use.” 

Officers appointed to discharge the functions of a Collec¬ 
tor. —By a notification, dated 21st April, 1886, published in the Calcutta 
Gazette of the 28ih idem, Part 1 , p. 466, all officers in charge of sub-divi^ 
sions were invested with the powers of a Collector for the purpose of 
discharging the functions of a Collector under sections 69 to 71 of this 
Act. By a notific.ation, dated 38th May, 1886, published in the Calcutta 
Gazette of the 2nd June, 1886, Part I, p. 652, the Deputy Collector of 
Howrah, and by a notification, dated the 4th May, 1893, published in the 
Calcutta Gazette of the 5th Dem, Part I, p. 274, the Deputy Collector 
attached to the sadar station of Gaya, were invested.with the powers of a 
Collector for the purpose of discharging the functions referred to 
in these sections. See note, p. 41. 

Collector a “Court.” Officer appointed by him not a “pub¬ 
lic servant.”— A Collector acting undei this and the following section 
is a “Court” within the meaning of sec. 195 of the Criminal Procedure 
Code, and his sanction is necessary to the prosecution under secs. 
465 and 471 of the Penal Code of tenants who had filed rent receipts 
alleged to be forgeries in certain appraisement proceedings before him 
{Raghubans Sa/uti v. Kokil Singh, 17 Calc, 872). But a person nominated 
by the Collector under this section for the purpose of making a division 
of crops between the landlord and tenant is not a “ public servant ” within 
the meaning of section 186 of the Penal Code (CZ/rt/Zae/.<»//v. Thakur 
Prasad, 18 C.alc., 51S). Sub-section (4) sets aside this ruling in the 
province of Bengal. 

Collector not empowered to decide disputes as to nature 
of tenancy. —Neither this nor the following section gives the Collector 
power to decide disputes as to whether the tenancy is a bhaoli one, or 
one held on a money rent. When there is a bona fide dispute as to whe¬ 
ther rent is bhaoli or nagdi, a Deputy Collector has no jurisdiction to 
proceed under secs. 69 and 70 {Nukheda Singh v. Ripu Mardan Singh, 
4 C. W. N., 239). 

A co-sharar landlord oanm. c apply for appraisement or 
division.—An applicsttion under s. 69 cannot be made by some only of 
a body of landlords, such an application being authorized by the pro- 
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visions of the Bengal Tenancy Act and not by those of the Civil 
Procedure Code {Nukheda Singk, v. Ripu Martian Singh, 4 C. W. N., 239 ) 
No stamp duty leviable.—Art. 4, Sched. II, Act I of 1879, 
exempts from stamp duty an appraisement of crops for the purpose of 
ascertaining the amount to be given to a landlord as rent. 

Notice.—The Collector is apparently not bound to give the 
opposite party any notice before making an order under this section, 
though under section 70, sub-section (3) the officer appointed to make an 
appraisement or division must give the opposite party notice of the time 
and place at which the appraisement or division will be made ; but it 
would seem desirable that in ordinary circumstances he should do so. 

70 . (1) When a Collector appoints an officer under 
p ^ the last foregoing .section, the Collector 
where officer iiiajr, in his discretioii, direct the officer 
appointed. associate with himself any other 

persons as assessors, and may give him instructions 
regarding the number, qualification.s and mode of 
selection of those assessors [if any], atid the pro¬ 
cedure to be followed in making the appraisement or 
division and the officer shall conform to the instruc¬ 
tions so given. 

(2) The officer shall, before making an appraise¬ 
ment or division, give notice to the landlord and 
tenant of the time and place at which the appraise¬ 
ment or division will be made ; but if either the land¬ 
lord or the tenant fails to attend either personally or 
by agent, he may proceed ex parte. 

(3) When the officer has made the appraisement 
or division, he shall submit a report of his proceed¬ 
ings to the Collector. 

(4) The Collector shall consider the report, and 
after giving the parties an opportunity of being heard 
and making such enquiry (if any) as he may think 
necessary, shall pass such order thereon as he thinks 
just. 
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. (5) The Collector may, if he thinks fit, refer any 
question in dispute between the parties for the deci¬ 
sion of a Civil Court, but subject as aforesaid, his 
order shall be final and shall, on application to a Civil 
Court by the landlord or the tenant, be enforceable as 
a decree. 

(6) Where the officer makes an appraisement, the 
appraisement papers shall be filed in the Collector’s 
office. 

Extended to Orissa, (Sot., Sept. loth, 

Sab-section (6). — Until a Collector passes a final order under the 
sub-section, either the landlord or the tenant can institute a suit in 
the Civil Court for the purpose of havintf decided the questions at issue 
between them, and the fact of an application having been made to the 
Collector under sec. 69 will not be a bar to the prosecution of such 
a suit. “ The* jurisdiction of the Civil Court is superior to that of the 
Collector under secs. 69 and 70 of the Uengal Tenancy .Act, and, so long 
as no final order has been ptissed by the Collector under those sections, 
it is quite competent to the Civil Court to proceed with a suit involving 
the decision of the same question, and, if necessary, to direct the Col¬ 
lector to stay his hand ; and there is nothing in the Bengal Tenancy 
.Act to show that the provisions of the Civil I’roredure Code relating to 
the taking charge of property in dispute for its preservation and to the 
appointment of Receivers are not applicable under sec. 143 of that .Act 
to suits between landlord and tenant" (S. As., Nos. 1560 to 1582 and 1808 
to 1810 of 1888, decided by Banerjee and Kampini, JJ., 22nd July, 1889). 
The order of a Collector passed under sec. 70 (5) is final only when the 
proceedings are between landlord ami tenants. As between tenants and 
third parties, his decision is not fin.il, and a suit will lie for establishment 
of title and for recovery of the crops tChhedi v. Chcdin Magar, i C. L. J., 
52 « : 32 Calc., 422). 

71 . (1) Where rent i.s taken by appraisement of 

Rights and procluce, the tenant shall bo entitled 

liosSn"* «" to the exclusive possession of the pro- 
"‘“P- duce. 

(2) Where rent is taken by division of the pro¬ 
duce, the tenant shall be entitled to the exclusive pos- 
l(i 
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session of the whole produce until it is divided, but 
shall not be entitled to remove any portion of the 
produce from the threshing-floor at such a time or in 
such a manner as to prevent the due division thereof 
at the proper time. 

(3) In either case the tenant shall be entitled to 
cut and harvest the produce in due course of husband¬ 
ry without any interference on the part of the land¬ 
lord. 

(4) If the tenant removes any portion of the pro¬ 
duce at such a time or in such a manner as to prevent 
the due appraisement or division thereof at the proper 
time, the produce shall be deemed to have been as 
full as the fullest crop of the same description ap¬ 
praised in the neighbourhood on similar land for that 
harvest. 

Extended to Orissa, (Not, .Sept, loth 1891.) 

Penalties for interference with the produce—Under sec. 
186 (I) (c), if any person otherwise than in accordance with this Act or 
some other enactment for the time being in force, except with the 
authority or consent of the tenant, prevents or attempts to prevent the 
reaping, gathering, storing, removing or otherwise dealing with any 
produce of a holding, he shall be deemed to have committed criminal 
trespass within the meaning of the Indian Penal Code. And under 
section 186 (2), any person who abets within the meaning of the Indian 
Penal Code the doing of any act mentioned in sub-section (1), shall 
be deemed to have abetted the commission of criminal trespass within 
the meaning of that Code. 

Suit against a depositary.—In the course of proceedings under 
sections 65 and 70 of this Act, the landlord’s share of the produce was 
deposited with two independent persons, who executed a receipt, 
agreeing to deliver it up, whenever called on to do so. Subsequently, 
the landlord applied to the Collector for his share of this produce, 
and one of the depositaries appeared and stated that the whole of the 
produce, excepting 40 inaunds, had been destroyed by rain. On the 
Collector declining to give the landlord any relief, he instituted a suit 
against the depositaries in the Civil Court for the value of the 
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produce deposited with them, and it was held (i) that the receipt 
executed by the defendants established privity between them and the 
plaintiff, and (2) that when a plaintiff seeks relief in the Civil Court not 
against his tenant, but against a third party, a depositary or bailee, 
there is nothing in sections 69 and 70 to bar his sait{/a^u Singh v. 
Chua Singh, 22 Calc., 480). 

Suits for produce rents.— Arrears of produce rents can be sued 
for {Krishna fiandhu iihallacharji v. Kotish, 25 W. R., 307) and such 
suits lie in the Civil Court and not in the .Small Cause Court {Shoma 
Mehta V. liajani Biswas, i C. W. N'., 55; Krishna Bandhu v. Rotish, 25 
VV. R., 307 ; Tazuddin v. Ram Prasad Bhagal, i All., 217). See notes 
pp. 27, 198. The damage to the plaintiff is the value of the crops at 
the time they were due and not subsequently {Lachman Prasad v. 
I/ulash Mahtan, 2 B. L. R., App., 27 : ii W. R., 151). A hhasra 
or appraisement of the crop, though not made in the presence of the 
tenant (a danabandi tenant) is evidence against him, if he had notice 
when the kh isra was about to be made (Mari JVarain Singh v. Beljit 
Jha, 24 W. R., 125). A landlord who refuses to accept rent in kind 
when it is offered to him on the ground that he is suing for a money 
rent, cannot on the dismissal of his suit come into Court again and 
sue his tenant for the value of what he refused when it was proffered 
C Narain Gir v. Gaur Saran Das, 23 W. R., 368). In a suit for arrears 
of produce rent in which interest was claimed under a custom it 
was held that the plaintiff' nut having proved the alleged custom, 
secs, 54 (3), 67 and 68 were applicable, and the plaintiff was not entitled 
to get interest as claimed, but damages at the rate of 25 p. c. {Apurba 
Krishna Rai v. Ashutosh Datta, 8 C. \V. N., cclxxxiv). 


Liabiliiy for rent on chanije 0/ landlord or after 
tranufer of tenure or holdimj. 

72. (1) A tenant shall not, when 
his landlord’s interest is transferred, 
be liable to the transferee for rent 
which became due after the transfer 
and was paid to the landlord whose 
interest was so transferred, unless 
the transferee has before the payment given notice of 
the transfer to the tenant. 


lAabilitjf fur txiU wi 
ihanijL ut fa)ttUonl or 
after transfer of tenure 
or holding. 

.Tenant not liable to 
traiiHferce of land¬ 
lord’s interest for rent 
pivid to former hind- 
lord, without iiutiee 
of the traiiHfur. 
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(2) Where there is more than one tenant paying 
rent to the landlord whose interest is transferred, a 
general notice from the transferee to the tenants pub¬ 
lished in the prescribed manner shall be a sufficient 
notice for the purposes of this section. 

Extended the Orissa, (Not., Sept. loth, 1891). 

Rent in secs. 72 to 76 includes money recoverable as 
rent.— Under sec. 3 (5), the word “rent” in secs. 72 to 75 includes also 
money recoverable under any enactment for the time being in force as 
rent. See note, p. 30. Where a landlord transferred his interest to another 
person and the tenant got notice of the transfer from the transferor, but 
not from the transferee : held, that payments of rent made to the transfer¬ 
or after such notice were not valid payments, and the transferee could 
claim them from the tenant. The object of sub-section (2) of s. 72 is to 
relieve the transferee landlord of the necessity of giving notice to each 
tenant: it does not make such notice a necessary notice (Nobin Chandra 
Chaudhuri v. Surendra Nath Ghosh, 7 C. W .N., 454;. 

Landlord’s right to transfer his interest. -A landlord c.m 
create a tenure intermediate between him and his tenants, but they are 
not bound to pay rent to the tenure-holder, till they have received notice 
of the assignment v. A:i:udin,\\\ R., Sp. .No., 1864, 

Act X, 129). A parcel of land being a portion of the land composing a 
paint can be sold in execution of a decree .lyainst the patnidar and the 
tenant will be liable to pay rent to the purchaser after receipt of notice 
of the purchase {Madhab Ram v. Doyal Chandra Ghosh, 2 C. W. N., 
108 : 25 Calc., 445). But a landlord cannot grant two leases of the same 
interest in the same property (AWArw v. I’amhu Mandat, 11 W. K., 128). 
If a raiyat without notice of the assignment of his landlord’s interest 
pays his rent to the former landlord, the transferee cannot recovrt- from 
him rent so paid {Nil Mani Rai v. Hills, 4 W. R., Act X, 38). This is in 
accordance with the provisions of sec. 50 of the Transfer of Property 
Act, which, however, require that the rent should be paid in good faith to 
the person of whom the tenant in good faith held the property. The 
element of good faith does not seem to be required by the terms of sec. 
72. If tenants after having had notice of the purchase of a zamindari 
choose to continue to pay their rents to, or for the use of, the former 
proprietor, they do so at their own peril, and cannot plead such pay¬ 
ments in answer to a suit for rent by the new owner {Collector of Rajsha- 
kyev. Harasundari Debt, W. R., Sp. No, 1864, Act X, 6). The s:ime 
rule applies when tenants continue to pay rent to ro-sharer landlords 
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after notice of the acquisition by the third party of an inderest in the 
land {Aeitn v. Ham ImII Shaha, 2$ Calc., 330). 

Bent paid in advance. — A tenant who pays rent to his landlord 
in advance is not, under the terms of this section, entitled to credit from 
the transferee for this payment. The landlord may sue both the tenant 
and the transferee for the rent {Madan Mohan Lai v. Holloway, 
12 Calc., ssjV But in one case decided under the former law it was 
ruled that an auction-purchaser with notice of a payment in advance, 
made by the tenant to the former proprietors, of rent due for a period 
subsequent to the date of purchase, is bound by such payment (Ram Lai 
Saha V. Joyendra Narain Rat, 18 W. R., 328). In another case it was 
held that a purchaser of land is bound by a contract between his vendor 
and a tenant, which is secured by the rent of the land remaining in the 
hands of such tenant, the contract being in the nature of an assignment 
of rent of the property sold {Churaman Singh v. Patu Kuar, 24 
W. R, 68). 

Back rents.—Back rents may be assigned (Harinath Mazumdar v. 
Moran Co., W.R., Sp. No., 1864, Act X, 127), but the assignment is 
not valid against the tenant unless he has h.ad express notice, or is a 
party to or otherwise aware, of the transfer (secs. 131 and 132 of the 
Transfer of Property Act). Under the provisions of sec. 135 of the 
Transfer of Property Act, a debtor is discharged by paying to the 
creditor before judgment the price and incidental expenses of the 
purchase of the debt (Muchiram Rarik v. Ishan Chandra Chakravartti, 
21 Calc., 568). Suit for arrears of back rents, though held under the old 
law to be suits for rent {Krishna Kumar Mitra v. Mohesh Chandra 
Banurji, W. R., Sp. No., 1864, .Act X, 3 ; llarinath Mazumdar v. Moran 

Co., W. R., Sp. No., 1864, Act 127 : see l Ontra, Hhagwan Sahai v. 
Sangeshar Chaudhri, 19 W. R., 431), would not seem to be suits for rent 
under the present Act. They are suits for debt only ; for rent under sec. 
3 (;) is whatever is payable by a tenant to his landlord and the assignee 
of the back rents cannot have been the landlord of the tenant at the 
time the rents accrued. See note to sec. 66 p. 228. Under sec. 148 (h) 
execution of a decree for arrears of rent cannot be taken out by an assig¬ 
nee, unless the landlord’s interest in the land has become and is vested 
in him {Dinonath De v. Golap Mohini Dasi, i C. W. N., 183). 

Service of notioea.—Sub-section (i) of sec. 72 does not require 
that the notice therein contemplated should be served in any particular 
manner. It does not require to be served in the manner prescribed by 
rule 3, Chap. I of the Govt, rules under the Tenancy Act {Madhab Ram 
V. Doyal Chandra Ghosh, 25 Calc., 445 ; 2 C. W. N., 108). A special 
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rule has been passed for the service of the general notice referred to in 
sub section (2) of this section (see rule 33, Chap. V of the Govt, rules, 
Appendix 1 ). 

Apportionment of rent.— Under sec. 37 of the Transfer of Pro¬ 
perty Act, when, in consequence of a transfer, property is divided and 
held in several shares, and thereupon the benefit of any obligation 
relating to the property as a whole passes from one to several owners 
of the property, the corresponding duty shall in the absence of a con¬ 
tract of the contrary amongst the owners, be performed in favour of 
each of such owners in proportion to the value of his share in such pro¬ 
perty, provided the duty can be severed and the person on whom the 
duty lies has had reasonable notice of the severance. But the provi¬ 
sions of this section do not apply to leases for agricultural purposes, 
unless and until the Local Government by notification in the official 
Gazette so directs. No such notification has as yet been issued, so that 
there is as yet no definite legal provision for the apportionment of rents, 
when the interests of the landlord are transferred to more than one 
person. Under the Estates Partition Act, (V, B. C., of 1897,) when a 
revenue paying estate is being divided, if it be necessary to divide 
tenures or holdings, rents can be apportioned between the different 
proprietors by the Revenue Officer entrusted with the duty of making 
the partition (see secs. 81 and 83, Act V, B. C., of 1897). In all other 
cases recourse must be had to a civil suit and the rents will then be 
apportioned by the Court, though there is no express law on the 
subject to guide it. There is no provision in this Act for the appor¬ 
tionment of rent, which is “required by the necessities of mankind, 
the exigencies of families and the demands of business.” The absence 
of such provision has always been “a fruitful source of litigation and 
harassment to raiyats”. (Rent Commission Rept., Vol. I., p. 57, para 127). 

There are many cases under the old law, in which it has been ruled 
that the Civil Courts can apportion rents on a suit being brought for 
the purpose. Thus, in the case of Beni Madhub Ghosh v. Thakur Dass 
Mandal (B. L. R., F. B., 588 : 6 W. R., Act X, 71) Peacock, C. J., 
said “It appears that the tenant originally held under four brothers 
of whom Gobind Mani’s husband, Sri Krishna, was one. They were a 
joint family, and the tenant was paying rent to them jointly. 1 should 
have thought myself, though it is unnecessary to express any decisive 
opinion on the point, that where rent is received by a joint family, the 
tenant is not liable to be sued by each member of the joint family for a 
separate share of rent. But if the estate is severed by partition, and, 
instead of being a joint estate, becomes separate estates, then the rent 
would be apportioned in respect of the several allotments, and each 
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member would be entitled to sue for his separate share of the rent in 
respect of the lands allotted to him on partition.” Then in Gopanand 
Jha V. Govitid Prasad, (12 W. R., 109) it was ruled that when a lessee 
is evicted by title paramount to that of his lessor, an apportionment 
of the rent may take place in an action brought for the purpose, 
and that the onus is on the lessor to show what is the fair rent 
of the land out of -which the tenant was not evicted. Again, in 
Srinath Chandra Chaudhri v. Mohesh Chandra Bandopadhya, (l C. 
L. R., 453), it appeared that Rajah Gopal .Singh Deb was the 
proprietor of seven mauzas which were let in patni . Three of them 
were bought at a sale in execution of a money decree against Rajah 
Gopal Singh Deb by the plaintiffs and four by the defendants, and 
the plaintiffs sued the patnidars for the proportionate amount of the rent 
due to them and for the determination of that amount, making the 
purchasers of the remaining four mauzas parties defendant ; and it was 
held that the suit was properly framed. In Annoda Charan Rai v. 
Kali Kumar Rai, (4 Calc., 89), the Court (Garth C. J., and McDonell, 
J.,) said : If ijmali property is let to a tenant at one entire rent, we 

think it clear, upon principle .and authority, that the rent is due in its 
entirety to all the co-sharers, and that all are bound to sue for it; and 
that no co-sharer can sue to recover the amount of his share separately, 
whether the other co-sharers are made parties to the suit or not. Of 
course, if the land demised ceases to be ijnudi, and one portion of the 
divided area becomes the property of A, whilst another becomes the 
property of B, it is necessary that an apportionment of the rent should 
take place; and then, in order to obtain such an apportionment, it 
would be quite proper that either A or B should bring a suit against the 
tenant for so much .if the rent as he considers his proper portion, mak¬ 
ing B or A, as the case may be, defendant to the suit. But here there 
has been no division of the area of the property. The area is entire, 
the rent has alw.ays been paid by the tenant in its entirety, and the 
title of the other co-sharers remains ijmali." The suit wjis accordingly 
dismissed. In Ishar Chandra Datta v. Ram Krishna Das, (5 Calc., 902 : 
6 C. L. R., 421), it was held by a Full Bench, “ that a sale of a share in 
a tenure, which h.as been let out to a tenant in its entirety, does not 
of itself necessarily effect a severance of the tenure or an apportionment 
of the rent; but if the purchaser of the share desires to have such a 
severance or apportionment, he is entitled to enforce it by taking 
proper steps for that purpose. If he takes no such steps, then the 
tenant is justified in paying the entire rent, as before, to all the parties 
jointly entitled to it. But if the purchaser desires to effect a severance 
of the tenure, and an apportionment of the rent, ne must give the 
tenant due notice to that effect, and, then, if .an amicable apportionment 
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of the rent cannot be made by arrangement between all the parties 
concerned, the purchaser may bring a suit against the tenant for the 
purpose of having the rent apportioned, m aking all the other co-sharers 
parties to the suit.” It is impossible upon principle, it is further said, 
“to distinguish cases, when a tenure is sold privately, from those when 
it is sold by public auction ; or, on the other hand, to distinguish cases, 
when a tenure is served by different portions of its area being sold to 
different persons, from those when it is sold to different persons in un - 
divided shares. In all cases of this kind, the entirety of the joint 
interest should be considered as severable at the opinion of the 
purchaser, and it would lead to most inconvenient results, and to the 
depreciation of the property thus sold in different lots, if the purchasers 
of such lots were compelled to collect their rents in one entire sum con¬ 
jointly with one another, or with the owner of the unsold shares or 
portions.” In Dur^a Prasad v. Ghosita Ghoria, (n Calc., 284), the 
plaintiff held aunder the defendant and his co-sharers, who were 
jointly in possession of an estate paying revenue to Government. A 
baiwara of this estate was effected in 1877, and out of the plaintiff’s 
jote lands, a plot of land fifteen cottahs in extent, fell to theor 
divided share of the defendants. The rate of rent according to the 
plaintiff at which he held the land while the estate was joint was Rs. 4 
per bii'ha, but on partition the defendants demanded and enforced pay¬ 
ment of Rs. 5 on account of the fifteen cottahs plot that fell to their 
patti. The plaintiff then sued under s. 19 of .Act Vlll, 15 . C., of 1869 
for abtement of rent, and obtained a decree. In second appeal the 
decree was affirmed, but it was pointed out that the suit was not pro¬ 
perly one for abatement, but one for apportionment of rent, and for a 
declaration that after batwara the share of the rent which the plaintiff 
was liable to pay to the defendant was as stated by the plaintiff. When 
one co-sharer had obtained a decree for his share of the rent separately, 
and the other co-sharers served notices and sued for apportionment of 
rent, it was held that there was no reason why the rent should not be 
apportioned, provided the notice was sufficient {Ranwari Ijil Mitra v. 
Kuladananda Chaudhuri, i C. W. N., clxxxviii). A decree had deter¬ 
mined that lands leased in mukarari to a lessee with a fixed rent thereon 
were less in extent than they were specified to be in the pattahs that 
comprised them, the lessors not having title to the whole, and the lessee 
had obtained possession of the less estate. The revenue paying mthal 
within which were the lands subject to the mukarari, such lands being 
shares of mauzahs therein, was afterwards sold for arrears under Act 
XI of 1859. The purchaser at that sale was sued by the mukararidar 
to make good her incumbrance under sec. 54 of the Act. The lease 
was maintained by the decree that followed, but only as to part of 
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the shares specified in the pattahs. In a suit for mesne profits 
brought by the lessee against the purchaser’s heir, who filed a 
cross-suit against her for rent, it was held that as the lessee h.ad not 
proved that she, having had possession under the lessee, had been dis¬ 
possessed by the purchaser, there had not been an eviction in the proper 
sense of the word. Rut when in her suit for possession, part only was 
decreed to her, and she was precluded by the result from getting a sub¬ 
stantial part, her position was the same as if she had been evicted. She, 
therefore, had the same equity for an apportionment as if she had been 
evicted (Jmambandi lie^am v. Kamleswari Prasad, 2l Calc., 1005 : L. R. 
21 I. A., 118). Where the act of the landlord is not a mere trespass, but 
something of a graver character interfering substantially with the enjoy¬ 
ment by the tenant of the demised property, the tenant is entitled to a 
suspension of rent during such interference, even though there may not 
be actual eviction, and if such interference be committed in respect of 
even a portion of the property, there should be no apportionment of rent, 
when the whole rent is equally chargeable upon every part of the land. 
Rut if the interference is in respect of only a certain portion of the demis¬ 
ed property, the rent for which is separately assessed, there should be 
apportionment {Dhanpat Sini;/i v. Mahomed Kasim Ispahain, 34 Calc., 
296). If the lease under which the tenure is held reserves rent at a 
certain rate per bigha, it cannot be said that each higha is separately 
assessed and separately chargeable with rent : so if the landlord dispos¬ 
sesses the tenant from some of the lands of the tenure, he cannot claim 
rent for the lands that remain in the tenant’s possession (Haro Kumari 
v. Puma Chandra Surhagya, 28 Calc., l88j. When the plaintiffs who 
are joint landlords, have in suits separately instituted by them against 
the tenant defendant asked for apportionment of rent and for recovery of 
rents due on such apportionment, and .all the parties interested have 
been made parties to the suits, there is no reason why the plaintiffs 
should not have the rents apportioned, and the apportionment may take 
pl.ace in respect both of the arrears alleged to be due and the future rent 
(Rajnarain Mitra v. Ekadasi Hag, 27 Calc., 479 : 4 C. W. N., 494). 

Apportionment of cesses. —Where a Collector has under the 
Cess Act determined the annual value in respect of cert.ain land and a 
portion of that land is subsequently granted as a tenure to an under¬ 
tenant and the Collector has not separately assessed the annual value 
of the land of the tenure so created, the under-tenant is nevertheless 
liable for any cesses in respect of that land. In such a case it is com¬ 
petent to a Court to ascertain the annual value of the land comprised in 
the defendant’s tenure, so as to ascertain the amount due for cesses {Hari 
Mohan Dalai v. Ashutosh Dhur, 4 C. W. N., 776). 
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All co-sharers must be made parties. —In a suit for apportion¬ 
ment of rent, the plaintiff must make all his co-sharers parties, otherwise 
the suit is badly framed and should be dismissed {Ishar Chandra Datta 
V. Ram Krishna Das, 5 Calc., 902 : 6 C. L. R., 421 ; Abhai G<nnnd 
Chauduri v. Hari Charan Chandhri, 8 Calc., 277). A tenant held certain 
land under a lease which provided that after the land had been fully 
brought under cultivation, there should be a measurement and an adjust¬ 
ment of the rent finally and once for all, and after that there should be 
no further change in the rent. One of the landlords then brought a suit 
alleging that the land been fully brought under cultivation, and that 
there had been a measurement, and. therefore, she prayed for an adjust¬ 
ment of her share of the rent. It was held that on the terms of the lease 
the final adjustment of the rent could be obtained only by a suit brought 
by all the landlords, or by a suit by some of them, if the others refused 
to join, but in that case the suit must be for the adjustment of the entire 
rent and all the necessary parties must be properly before the Court 
{JBindu Btishini Dasi v. Piari Mohan tiasu, 20 Calc., 107). 

Separate payment of rent not conclusive evidence of 
apportionment.—When a tenant has agreed with his landlords 
to pay a certain rent for his whole holding, the fact that he has 
paid each landlord his proportionate share of the rent is not con¬ 
clusive, but merely presumptive evidence that the rent has been 
apportioned between the landlords {Anu Mandal v. Kamaludin, 1 C. L. 
R., 248). 

Accrual of rent.—Under sec. 36 of .■\ct IV of 1882, in the absence 
of a contract or local usage to the contrary, rent shall, or. the transfer of 
the interest of the person entitled to receive it, be deemed as between the 
transferor and transferee to accrue due from day to day, and to be 
apportionable accordingly, but to be payable on the days appointed for 
the p.ayment thereof. But, according to the ruling in Satyendra Nath 
Takur V. Nilkanih Sin^, 383), rent under this Act “should 

ordinarily be regarded not as accruing from day to day, but as falling 
•due only at stated times according to the contract of tenancy or the general 
law in the absence of such contract, as laid down in sec. 53 of the Bengal 
Tenancy Act.’ ’See notes to sec. 53, p. 196. When a landlord has brought 
a tenure to sale in execution of a decree for arrears of rent, the purchaser 
becomes his tenant only from the date of the confirmation of the sale, 
and the arrears accruing due between the date of sale and the date of 
confirmation of sale must be treated as arrears of rent payable by the 
out-going tenant, whose interest does not cease till the sale is confirmed 
(Karunamai Ranurji v. Surendro Nath Mukhutji, 2 C. W. N., cccxxvii). 
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73. When an occupancy-raiyat transfers his 

Liability for holding without the consent of the 
rent afteru'Ms- landlord, the transferor and transferee 
oy holding. shall be jointly and severally liable to 
the landlord for arrear.s of rent accruing due after the 
transfer, unless and until notice of the transfer is 
given to the landlord in the prescribed manner. 

Extended to Orissa, (Not., .Sept. loth 1891). 

Application of the section.—The provisions of this section 
would seem to be applic.ible only to such occupancy rights as are transfer¬ 
able by local usage (see note to sec. 26, pp. 120, 121). The transferee is of 
course not personally liable for rent which accrued due before he became 
the owner {lt<is/i Bihari Ihiiuiopudhyit v. Piari ^Tohun Mitkhurji, 4 Calc., 
346). In no case can an occupancy raiyat transfer a share of his hold¬ 
ing without the consent in writing of his landlord (sec. 88). An occu¬ 
pancy raiyat cannot now sue his landlord for registration of his name in 
the landlord’s serishtuh and for the striking oft his transferor’s name : 
for there is no provision in the Act compelling .1 landlord to register any 
tenant’s name in his books. .An occupancy raiyat who has purchased an 
occupancy holding which is transferable by custom may sue to obtain a 
declaration to this effect under sec. 42 of the Specific Relief .-\ct; but the 
joint liability of the transferor and transferee for the rent will continue 
till the notice referred to in section 73 has been given in the prescribed 
manner {Ambika Prasad Chattdhri v. Keskri Sahai, 24 Calc., 642). 

Plaintiff purchased certain jotes from defendants, i and 2, and agreed 
to pay the rents due to the landlord up to the time of s.ale. They did 
not pay, and the landlord sued the plaintiff for rents due for the period 
.anterior as well as subsequent to the d.ate of sale. In execution 6f the 
landlord’s decree, 51 bii^Itas were Sold : held, that the plaintiff was entitled 
to recover from the defendants the sum due as arrears from them, to pay 
off which the 51 bi/^has h.ad been sold (,Kuiubali Shah v. Acibul/a 
Mandal, 7 C. W. N., 905). 

Service of notice.— The rules framed by the Local Government 
for the service of the notice referred to in this section are to be found in 
rules 34 and 35 Chap. V of the Govt, rules, Appendix I. 

Receipt of rent from transferee —It was held by a Full Bench 
under the former law that when a landlord had received rent from the 
transferee and was fully aware of the transfer of a holding, which was by 
custom transferable without the consent of the landlord, the transferor’s 
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connection with the holding had come to an end and a suit against him 
for rent did not lie {Abdul Aziz v. Ahmed AH, 14 Calc., 795). The same 
would seem to have been the law with regard to holdings not transferable 
by custom, for the receipt of rent from the transferee was regarded as 
evidence not only of knowledge of the transfer, but of consent thereto (See 
note to sec. 26, pp. 125, 126). 


Illegal cesses, 


74 . All impositions upon tenants under the 
//lego/ denomination of abwab, mathat, or other 

*Abwab Ac., like appellations, in addition to the actual 
illegal. rent, shall be illegal, and all stipulations 

and reservations for the payment of such shall be void. 


Abwabs.—Section 54 of Reg. VIII of 1793 laid down that all 
existing abwabs should be consolidated with the asal Jama into one 
specific sum, and sec. 55 of the same Regulation prohibited the imposi¬ 
tion of any new abwab or mathat upon the raiyats upon any pretence 
whatever upon pain of a penalty of three times the amount imposed 
for the entire period of the imposition. Section 3 of Reg. V of 1S12 
altered certain of the provisions of Reg. VIII of 1793, but declared 
that nothing therein contained should be construed as sanctioning or 
legalizing the imposition of arbitrary or indefinite cesses, whether under 
the denomination of alnuab, mathat ox any other denomination .Section 
10 of Act X of 1859 and section 11 of Act VIII, IS. C., of 1869 provided 
that under-tenants or raiyats, if any sum was exacted from them in 
excess of the sum specified in the7>(</Ai/i, whether as a/utv/i or on any 
other pretext, were entitled to recover damages not exceeding double 
the aipount so exacted. But there are many decisions of the High Court 
in which these provisions have not been strictly given effect to. Thus, 
in Jiatullah Paramanick Jagadindro Narain Rat, (22 VV. R., 12), it was 
ruled that if a zamindar demands a cess over and above the original 
rent, and the raiyat consents and contracts to pay it, this demand and 
the old rent form a new rent lawfully claimable under the contract. 
Then, in Budhna Orawan Mahtun v. Jogeshar Doyal Siut^h, (24 W. R., 
4), it was said that certain payments which were not so much in the nature 
of cesses, as of rent-in-kind, and which were fixed and uniform, and 
had been paid by the raiyat from the beginning, according to local 
custom, were not illegal cesses. In Nobin Chandra Rat v. Guru Covinda 
Mazumdar, (25 W. R., 8), it was laid down that a tahsildar would be 
bound to account to the landlord for payments for bhika, or payments 
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made by tenants in excess of the rents due from them, if paid voluntarily 
and not “ exacted ” from them. See also Bholanath Mukhurji v. Brojo 
Mohan Ghosh (14 W. R., 351). A landlord’s agent is liable to pay to the 
landlord any sums collected by the agent from the tenants as kharch or 
illegal cesses (^Nagendra Bala Dasi v. Gurudoyal Mukhurji^ 30 Calc., 
toil : 7 C. W. N., 535). In SerajganjJute Co. v. Torabdi Akund, (25 
W. R., 252), it was said that where a raiyat has for many years been paying 
a tallab beshi of 2 as. in each rupee, in addition to the asal jama of the 
holding and the two payments have been incorporated in time, and have 
actually formed the subject of a single receipt, which the samindar 
challenged the raiyat, but which the raiyat failed to produce, and where 
a raiyat, for the purpose of preventing disputes with his landlord, and 
for securing his own interests, has agreed to make a definite payment 
to his landlord in addition to his rent, such additional payment cannot 
be treated as an illegal cess, for the law favours such arrangements and 
provides for their being enforced : and in Mahomed Fah Chaudhri v. 
Jamu Gluizi, (8 Calc, 730), it was ruled that a condition in a lease, that a 
tenant will pay to the landlord collection charges, can be enforced, if the 
condition is definite and certain in its nature and forms pan of the 
consideration for the lease. 

The whole subject was considered in the Full Ilench case of Chultau 
Mahtanv. Titakdhari Singh, {w Calc., 175,', in which it was decided 
that, where it is not actu.ally proved that abtoabs have been paid, or have 
been payable, before the time of the Permanent Settlement, a landlord 
is not legally entitled to recover them as against his raiyats, even assum¬ 
ing that by the custom of the estate the raiyats and their ancestors be¬ 
fore them have for :i great number of years paitl such abzoabs. In this 
case, (larth, C. J., said -.—“I consider that the Regulation of 1793, as well 
as the Rent Law of 1859, intended to put an end to the abzoab system, 
and to render them illegal. It has been argued that to abolish this 
system is contrary to the wishes of both landlords and raiyats, and 1 
believe that to be true. Landlords often find it a convenient means of 
enhancing their rents in an irregul.ar way, .and the raiyats, as a rule, 
would far rather submit to pay abtoabs than have their asal rent increas¬ 
ed. Hut the system appears to me to be clearly illegal, and I consider 
that the Civil Courts should do their best *0 put an end to it." -Mitter, j., 
in the saine case observed :—“Under the provisions of the Regulations 
and Acts cited above, it seems to me that a contract for the payment of 
iibwabs is unlawful, and is not enforceable by law. It has been contend¬ 
ed before us th.at a claim for the recovery of the abzz'abs existing before 
the Permanent Settlement is enforceable, notwithstanding these provi¬ 
sions, because sec. 54 of Reg. VIII of 1793 contained only a direction 
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for the consolidation of the abwabs with the asal jami ; but no penalty 
was attached to an omission on the part of the landholders to act accord¬ 
ing to that direction. But it seems to me that this contention, is not 
correct, because sec. 6i of the said Regulation, in my opinion, provided 
the penalty in question—that penalty being the non-suiting of the claim 
for the recovery of the abwabs’' But in a later case {Padmanand Sini^A 
V. Ba:; JVa/A Ca\c., 82S), a Division Bench (Tottenham and 

Ghose, JJ.,) ruled that “what is .and what is not .an abwab must depend 
upon the circumstances of each particular case in which the question 
arises.” It further held that where, by a kabulyal, dated 1869, a defend¬ 
ant, as holder of a mukarari tenure, agreed to pay a certain fi.xed sum 
as rent, and also certain sums designated tehwari and salami, they were 
not illegal cesses within the Full Bench ruling of Chitllan Mahtan v. 
Tilakdhari Singh, not being uncertain and arbitrary in their character, 
but specific sums which the tenants agreed to pay to the landlords, and 
the payment of which, no less than the payment of the rent itself formed 
part of the consideration upon which the tenancy was created, and were 
in fact, part of the rent agreed to be paid, although not so described ; 
they were, therefore, recoverable under Regulation V' of 1812. Subse¬ 
quently, the case of Chulidn Mahtan v. Tilakdhari Singh, was appealed 
to their Lordships of the Privy Council, and the judgment of the High 
Court was affirmed {Tilakdhari Singh v. Chultan Mahtan, 17 Calc., 
131 : L. R., 16 1 . A., 152). Their Lordships of the Privy Council said ;— 
“The payments are described in the plaint as old usual alrwabs ; and 
they are also described as abwabs in the old zamindari accounts. It 
appears to their Lordships that the High Court was perfectly right in 
treating them as and not as part of the rent. Unquestionably 

they have been paid for a long time ; how long does not appear. They 
are said to have been paid according to long-standing custom. Whether 
that means that they were payable at the time of the Permanent Settle¬ 
ment or not, is not plain. If they were payable at the lime of the 
Permanent Settlement, they ought to have been consolidated with the 
rent under s. 54 of Reg. VTll of 1793. Not being so consolidated, they 
cannot now be recovered under s. 61 of the Regulation. If they were 
not payable at the time of the Permanent Settlement, they would come 
under the description of new abwabs in s. 33 ; and they would be in that 
case illegal.” The subject was further considered in the case of Radha 
Prasad Singh v. Ital Kuar Koen, (17 Calc., 72O), and it wast held that 
certain sums sued for under the head of sarak, ncg and khararh were 
abwabs, and were therefore nut recoverable, and that all .additions to 
the actual rent are illegal and any .agreement to pay them is void. In 
this case it was pointed out by Petheram, C j., that the case of 
Piuimanand Singh v. Baij Nath Singh, must be regarded as overruled 
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by the Privy Council in Tilakdhari Sins'll v. Chultan Mahlan. The 
words “all stipulations and reservations for the payment of such” refer to 
both past and future stipulations (/otindro Nath Tagore y. Chandra 
Nath Safui, 6 C W. N., 360). Under sec. (2) cl. (4), of this Act, the 
landlord cannot now recover the alnuabs which he could not recover 
under the old law (Apurna Charan Ghosh v. Karam AH, 4 C. L. J., 
527; 10 C. W. N., 527'. In estimating the value of a property in an 
application under s. 311, abiuabs should not be taken into account 
(Shashi Bhusan Sadhuv. Ahmed Hossen, 7 C. W. N., 439). A fixed 
amount mentioned in a lease as payable annually for collection charges 
in addition to rent, the total being described as the jama and forming 
the consideration of the lease is not an abwab, but is a part of the rent 
and recoverable as such (Radha Charan Rai v. Golak Chandra Ghosh, 
31 Calc., 834 : 8 C. W. N , 529). 

Abwabs held illegal. —The following ainoabs have e.vpressly been 
held to be illegal; (i) or customary levy (Radha Mohan 

Sarma v. Ganga Prasad Chakravartti, 7 S. D. A., Select Repts, 166). 
(2) Mihmani, guest money, and nazarana, presents {Madho Singh v. 
Bidyanand Singh, S. U. A., Repts., 1848, 4421 ; (3) Bardana, batta, and 
kotwali tobacco (Chakan Sahu v. Rup Chand Pandi, S. I). A., Repts., 
1848, 680) ; (4» Chantia, subscription, (Metiss v. Meghnath Thakur, 
S. U. A., Repts., 1852, 4) ; (5) Rasttm Kazza, or Nazis fees (Nikhi 
Debi Chaudhrain v. Ahta, S. D. A. Repts., 1852, 552) ; (6 Najai, a 
tax assessed upon the cultivators present, to make up for any deficiency 
arising from the death or disappearance of their neighbours (see Wilson’s 
Glossary, p. 363), JHuili Patamanik v. Anand Chandta Tolapatro^ (5 
W. R., Act X, 86) ; (7) -A cess of so much gur on every maund manu¬ 
factured (Sonant Sukat v. Ilahi Baksh, ~ VV'. R., 453) ; ^S) A cess for 
grazing cattle on a jotedat's own Jote, but within the zamindaPs estate 
(Bhaghirath Shikdar v. Ram Narain Mandar, 9 W. R., 300): 
(9) Rakumat, or miscellaneous items, (Arjun Sahu v. Anand Singh, to 
W. R., 257); (to) Parabi or festival cess (Kamala Kant Ghosc v. 
Kanu Mahomed Mandal, 11 VV. R., 395 : 3 H. 1 .. R., A. C., 44 ; contra, 
Jagadish Chandra Biswas v. Tarikullah Sarkar, (24 \V. R., 90) ; 
(l l)or patwari’s fee (Barmah Chaudhriy. Srinand Singh, 
12 W. R., 2g); (i 2) Purvi bhika, a sum collected on the occasion of 
the annaprasan ceremony (the first eating of rice after birth) of the 
zamindaPs son (Nobin Chandra Rai v. Guru Gobind Sarmah, 14 \V. R., 
447 ) :,(i3) I’atwari’s w.ages, sidha,or daily allowance, and pasbaiis or 
watchman’s wages ( Mengar Mandar v. Hari Muhun Thakur, 23 VV’. R., 
447) : (14) Dastur, hajatana, sonari, batta, mat, batta company, neg, or 
landlord’s due, pansera, or harvest fee, bodhwara, or fee for the wages 
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of village-watchmen, pohwi, or fee for the wages of the priest, Mc/ta, 
or fee for the wages of village-establishment, vuingan, a cess' of 30 seers 
of the produce per plough, and sidha, or patwari’s dues (Chultan Mahtan 
V. Tilakdhari Singh, ii Calc., 175); (15) Sarah, neg, kharach and 
batta (Radha Prasad Singh v. Dal Kuar Koeri, 17 Calc., 726) ; (16) 
and presents and gratuitous labour, (S. A. No. 47 of 1893, 
decided by Norris and Banerjee, JJ., March 19th, 1894 ; Apurna 
Charan Chose v. Karam Ali, 4 C. L. J., 527 : to C. W. N., 527) : 

(17) an annual payment in lieu of certain quantities of jack fruit, bamboos 
and fish, when stipulated for in a clause perfectly distinct from that 
relating to the payment of rent, which was payable quarterly (Krishna 
Chandra Sen v. Sushila Sundari Dasi, 26 Calc., 611 : 3 C. W. N., 608) ; 

(18) an annual payment of ten rupees in default of delivery of a certain 
cjuantity of molasses (Raj Narain Mitra v. Panna Ckattd, 7 C. W. N., 
203); (19) Puja kharch, (Narendra Kumar Chose v. Cora Chand 33 Calc., 
683) ; the payment of 3 Rupees instead of the delivery of two goats 
(Cayratulla Sardarv. Ciris Chandra Bhaumik, 12 C. W. N., 175). 

Batta.—Batta would seem not to be an abwab, if it is merely an 
allowance for the exchange of sicca rupees into Company’s rupees, which 
were first introduced by Act XVll of 1835 (see S. As. Nos., 1368 to 
1371 of 1886 decided by Petheram, C. J., and Ghosh, J., April 13th, 1887, 
and S. A., No. 1397 of 1891, decided by Macpherson, J., May 13th 
1892). By Act XIII of 1836 sicca rupees ceased to be legal tender, but 
were receivable at public treasuries subject to a charge of i p. c. for 
recoinage. If a tenancy has been created before 1836, batta is prima 
facie not an abivab ; but if the creation of the tenancy is of subsequent 
date, batta is prima facie an abwab (Rameswar Koer v. Goburdhan 
IaiI, 7 C. L. J., 202 ; Mir Tapura Ilossein v. Gopi Narain, 7 C. L. J., 
251). 

Cesses.— Road-cess and public works cesses are not abwabs, and a 
contract to pay more than the proportion payable by the tenant is legal 
(Nagendra Kumar Ghosh v. Gorachand, 33 Calc., 683 ; Eastern Mortgage 
Co. V. Ganpat Singh, 9 C. VV. N., xxiii ; Ashutosh Dhar v. Amir 
Mollah, 3 C. L. J., 337). 

Dak Cess. — Dak-cess is not an illegal cess, nor would it appear to 
be rent according to the definition of rent contained in section 3, sub¬ 
section (5), inasmuch as-it is not paid for the use and occupation of 
land hfld by the tenant. It is a cess levied by Government on 
s:amindars in consideration of the conveyance by (Rtvernment of the 
dak. Tenants are not bound to pay it in consideration of their holding 
land under the sarrindar. Zamindars can only collect dak-cess from 
their tenants provided the latter have agreed to pay it to them (sec. 12, 
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Act VIII, B. C., of 1862). In Bissonath Sarkar v, Sarnomoyi, (4 
W. R., 6), it was ruled that a zamindat was entitled under Bengal Act 
VIII of 1862 to reimburse himself from the patnidar for dak charges, 
if under the old law he had been in the habit of paying them. But in 
other cases, it was held that it depended on the terms of their leases 
whether patnidtirs were liable to pay dak-cess or not. (See Saroda 
Sundari Debt v. Uma Charan Sarkar, 3 W. R., S. C., Ref., 17; Saroda 
Sundari Debt v. Tarini Charan Saha, 3 W. R., S. C., Ref., 19 ; Rakhal 
Das Mukhurji v. Sarnomoyi, 6 W. R., 100 ; Rohini Kant Rat v. 
Tripura Sundari Dasi, 8 W. R., 45). Landlords cannot collect dak 
cess .as rent. A suit for dak-cess is one of the nature cognizable by 
a Court of Small Causes {Mahtab Chand v. Radha Binod Chaudhri, 
8 W. R., 517 ; Erskine v. Trilochan Chaturji, 9 W. R , 518). In Watson 
V. Srikrishna Bhumik, (21 Calc., I32>, however, it was held that 
dak-cess was to be regarded as rent for the purposes of section 135 
of the Act. Dak-cess is not an abwab and is recoverable as part of the 
consideration for the ten.ancy, if there is a contract for the payment 
of such cess (Bijai Chand Mahtab v. Brahama Das Datta, i C. L. J., 
ioi«). See note, sec. 3 (5) p. 32. Dak-cess has now been abolished 
by Act IV of 1907, the Repe.aling and Amending (Rates and Cesses) 
Act which repealed Bengal Act Vlll of 1862. 

Cbaukidar’s pay.—Where a patnidar was by the terms of his lease 
bound to pay half of the pay of the village chaukidars, and the stipula¬ 
tion had been entered into between parties competent to contract and 
had been made for valuable consideration, it was said that the amount 
the patnidar had agreed to p.ay w.is to be paid quite as much on .account 
of the occup.ation of the land as that which w.as expressly c.alled the 
rent, and was part of the ground rent quite as much as the batter. It 
w.as, therefore, not an abtmh and was recoverable {Ahsanulla Khan v. 
Tirthabasini, 22 Calc., 680). See note, sec. 3 (s), p. 33. 

Lessees are tenants and cannot contract to pay abwaba— . 
Lessees are tenants within the meaning of sec. 74 and cannot legally 
contract to pay abavabs, (S. A., 1632 of 1892, decided by Petheram, C. J., 
and Amir Ali J., M.arch 7th, 1894, and S. As., 195, 196, 221-223, 225, of 
1893, decided by Amir Ali and Rampini, JJ., April 19th, 1894). 

Res-judicata.—When in a suit for rent, the rent claimed expressly 
includes an item which is objected to as an* illegal cess, the mere fact 
that in a previous rent suit between the same parties regarding the same 
tenure, the defendant did not raise this plea,* although he could have 
done so, would not in the absence of a judicial determination of the point 
in the previous suit, preclude him from raising it in the subsequent suit 
{Umesh Chandra Maitra v. Barada Das Maitra, 28 Calc., 17). 

17 
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This section is controlled by section 179 .—Section 179 of 
the Act which provides that nothing in this Act shall be deemed to 
prevent a proprietor or holder of a permanent tenure in a permanently 
settled area from granting a permanent mukarari lease, on any terms 
agreed on between him and his tenant is not controlled by section 74 
{Ahsanulla Khan v. Tirthabasini, 22 Calc., 680). A stipulation for the 
payment of an abwab in a permanent mukarari lease is valid ; this section 
does not control section 179 (Krishna Chandra Sen v. Sushila Sundari 
Dasi, 26 Calc., 6ti ; 3 C. W. N., 608). 


76. Every tenant from whom, except under any 


Penalty for ex¬ 
action by land¬ 
lord from tenant 
of sum in excess 
of the rent pay¬ 
able. 


special enactment for the time being in 
force, any sum of money or any portion 
of the produce of his land is exacted by 
his landlord in excess of the rent [or in¬ 


terest] lawfully payable, may, within six months from 
the date of the exaction, institute a suit to recover 


from the landlord, in addition to the amount or value 
of what is so exacted, such sum by way of penalty as 
the Court thinks fit, not exceeding two hundred 
rupees ; or when double the amount or value of what 
is so exacted exceeds two hundred rupees, not ex¬ 
ceeding double that amount or value. 


Extended to Orissa, (Not., Sep. loth. 1891). 

The words in brackets were inserted by s. 17, Act I, R. C., of 1907, 
and Act I, E. B. C., of 1908, as a consequential amendment on that made 
in section 67 regarding the levy of interest before the institution of a suit. 

Under sec. 10. Act X of 1859, and sec. ii. Act VIII, B. C., of 1869, 
any under-tenant or raiyat from whom any sum was exacted in excess 
of the rent specified in his pattah or payable, was entitled to recover 
damages not exceeding double the amount exacted or paid. For special 
enactments making demands other than rent recoverable as such, see 
note, sec. 3 (5) pp. 30, 31. 

Sxacted. —The word '"exacted” in this section would seem to imply 
nothing more than “collected after demand” (see Ram Prasad Bhagat 
V. Ram Tahal Singh, MarSh., 655). Money collected under a proceeding 
prescribed by law, though in excess of the due amount, is not exacted 
(Chandra Moni Chaudhurain v. Debendro Nath Rai, Marsh., 420^. 
Where the defendant had sub-let land to the plaintiff for the purpose of 
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raising crops under a contract to share the produce between them, and 
where the plaintiff sought to recover the value of the share of the crops 
which the defendant had misappropriated, it was held that the suit was 
not for a sum exacted in excess of the rent {Gharibullah Pramanik v. 
Fakir Mohamed Kulu, lo W. R., 203). Sums exacted by a.,tahsildar 
from tenants cannot be recovered by the landlord in a civil suit {Nobin 
Chandra Raiv. Guru Gobind Mazttmdar, 25 W. R,, 8). 

No second appeal.—A suit under this section fora sum of money 
claimed as an excess payment of rent exacted from a tenant is one 
cognizable by a Court of Small Causes, and no second appeal will lie 
in such a suit (Ranga Rai v. Holloway, 4 C. W. N., 95). 
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CHAPTER IX. 


Miscellankous Provisions as to Landlords and 

Tenants. 

Improvements. . 

76 . (1) For the purposes of this Act, the term 

“ improvement,” used with reference to 
Improvements. ^ raiyat’s holding, shall mean any work 
“improve- which adds to the value of the holding, 
which is suitable to the holding and 
consistent with the purpose for which it was let, and 
which, if not executed on the holding, is either 
executed directly for its benefit, or is, after execi|tion, 
made directly beneficial to it. 

(2) Until the contrary is shown, the following 
shall be presumed to be improvements within the 
meaning of this section :— 

(n) the construction of wells, tanks, water-chan¬ 
nels and other works for the storage, 
supply or distribution of water for the 
purposes of agriculture, or for the use of 
men and cattle employed in agriculture ; 

(&) the preparation of land for irrigation ; 

(c) the drainage, reclamation from rivers or other 
waters, or protection from floods, or from 
^ erosion or other damage by water, of land 
used for agricultural purposes, or waste¬ 
land which is culturable : 
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{d) the reclamation, clearance, enclosure or perma¬ 
nent improvement of land for agricultural 
purposes ; 

(e) the renewal or re-construction of any of the 
foregoing works, or alterations therein or 
additions thereto ; and 

(/) the erection of a suitable dwelling-house for 
the raiyat and his family, together with all 
necessary out-offices. 

(3) But no work executed by the raiyat of a 
holding shall be deemed to be an improvement for 
the purposes of this Act if it substantially diminishes 
the value of his landlord’s property. 

This section is founded on, and its terms follow closely those of, sec. 

4, Act XIX of 1883 (The Land Improvement Loans Act). In order to 
make the provisions of sect. 76 (2) applicable to a tank excavated by a 
tenant it must be shown that the tank was excavated for the purpose of 
agriculture or for the use of men and cattle employed in agriculture 
(Govinti Chandra ISasti v. Kamizudditt, 9 C. VV. N., ccxlvi). Under the 
old law it was held that every naiyat with a right to hold his land perma¬ 
nently, such as an occupancy-raiyat, could build a pukka house on the 
land or do with it what he liked, so long as he did not injure it to the 
detriment of his landlord (Niamatullah Ostagary. Covind Charan Datta,-^ 
6 W. R., Act X 40). But see Jagat Chandra Rai v. Ishan Chandra 
Banurji, (24 \V. R. 220), in which it was said that a raiyat with a right 
of occupancy in agricultural land could not convert it into a dwelling- 
house and appurtenances. There is nothing in section 76 of the Bengal 
Tenancy Act to indicate that a suitable dwelling-house of an occupancy- ‘ 
raiyat as described in that section, must be of a temporary character 
only {Hari Kishor Bama v Barada Kishor Achar/ya^^^ ' 

8 C. W. N., 754 ). 

77. (1) Where a raiyat holds at fixed rates or 

Right to make ail occupaiicy-right in his holding. 

In oaM^of™Cid* neither the raiyat nor his landlord shall, 
mg at fixed . f 5 uch, be entitled to prevent the other 
panoy-hoidiiig. from making an improvement in respect 
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of the holding, except on the ground that he is will¬ 
ing to make it himself. 

(2) If both the raiyat and his landlord wish to 
make the same improvement, the raiyat shall have 
the prior right to make it, unless it affects another 
holding or other holdings under the same landlord. 


CoUectur to 
decide question 
as to right to 
make improve¬ 
ment, &c. 


78. If a question arises between 
the raiyat and his landlord— 

(a) as to the right to make an improve¬ 
ment, or 


(/>) as to whether a particular work is an improve¬ 
ment, 

the Collector may, on the application, of either party, 
decide the question, and his decision shall be final. 

79. (1) A non-occupancy-raiyat shall be entitled 

^ to construct, maintain and repair a well 
improvements for the irrigation of his holding, with all 
fKcupaney hold- works incidental thereto, and to erect a 
suitable dwelling-house for himself and 
his family, with all necessary out-offices ; but shall 
not, except as aforesaid and as next hereinafter pro¬ 
vided, be entitled to make any other improvement in 
respect of his holding without his landlord’s per¬ 
mission. 


(2) A non-occupaney-raiyat who would, but for 
the "want of his landlord’s permission, be entitled to 
make an improvement in respect of his holding, may, 
if he desires that the improvement be made, deliver, 
or cause to be delivered, to his landlord a request in 
writing calling upon him to make the improvement 
within a reasonable time ; and, if the landlord is unable 
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or neglects to comply with that request, may make 
the improvement himself. 

Limitation —The period of limitation for a suit against a tenant 
for an act contrary to the provisions of the preceding sections of this 
Chapter is 2 years under art 32, sch. I of the Limitation Act. But to 
bar a suit against a tenant for the improper excavation of a tank, it must I 
be shown that the suit is brought more than 3 years after the landlord 
became aware of the excavation (Govind Chandra Basu v. Kamizuddin, 

9 C. W. N., ccxlvi). 


80. (I) landlord may, by application to such 

He venue-officer as the Local Govern- 

Rccistration of 

landlord’s im- meiit may appoint, register any improve- 

provemonts. ^1 

ment which he has lawfully made or 
which has been lawfully made at his expense or which 
he has assisted a tenant in making. 

(2) The application shall be in such form, shall 
contain such information, and shall be verified in such 
manner, by local inquiry or otherwise, as the Local 
Government, from time to time, by rule directs. 

(3) The officer receiving the application may re¬ 
ject it if it has not been made within twelve months— 

(а) in the case of improvements made before the 

commencement of this Act—from the com¬ 
mencement of this Act; 

(б) in the case of improvements made after the 

commencement of this Act—from the date 
of the completion of the work. 

Extended to Orissa, (Not., June 27th, 1892). 

Bnhanoemeut of-rent on the grounds of landlord’s im¬ 
provements.— One of the grounds on which the landlord of an occu¬ 
pancy holding can sue for enhancement of rent is that the productive 
powers of the land have increased by an improvement effected by or 
at the expenfe of the landlord during the currency of the present rent 
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[sec. 30 (^)] ; but no enhancement can be decreed on this ground unless 
the improvement has been registered in accordance with the Act [sec. 33 
(!)(«)]. 

Qovernment rules. —The Government rules framed under this 
section are to be found in rules 13 to 18, Chap. Ill of the Govt, rules, 
Appendix I. 

81 . ( 1 ) If any landlord or tenant of a holding 
Application to desires that evidence relating to any. 

af “t^f improve® improvement made in respect thereof be 
recorded, he may apply to a Revenue- 
officer, who shall thereupon, at a time and place of 
which notice shall be given to the partie.s, record the 
evidence, unless he considers that there are no 
reasonable grounds for making the application, or it is 
made to appear that the subject-matter thereof is 
under inquiry in a Civil Court. 

(2) When any matter has been recorded under 
this section, the record thereof shall be admissible in 
evidence in every subsec^uent proceeding between the 
landlord and tenant or any persons claiming under 
them. 

For the rule passed by the Local Government under this section, see 
rule 19, Chap. Ill of the Government rules. Appendix I. 

82 . (1) Every raiyat who is ejected from his 

holding shall be entitled to compensation 

Compensation r • . i » 1 1 

for raiyau’ im- for improvements which have been made 
provements. respect thereof in accordance with 

this Act by him, or by his predece.ssor in interest, 
and for which compensation has not already been 
paid. * 

(2) .Whenever a Court make.s a decree or order 
for the ejectment of a raiyat, it shall determine the 
amount of coirqiensation (if any) due undty this sec- 
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tion to the raiyat for improvements, and shall make 
the decree or order of ejectment conditional on the 
payment of that amount to the raiyat. 

(3) No compensation under this section for an 
improvement shall be claimable where the raiyat has 
made the improvement in pursuance of a contract or 
under a lease bindini? him, in consideration of some 
substantial advantage to be obtained by him, to make 
the improvement without compensation, and he has 
obtained that advantage. 

(4) Improvements made by a raiyat between the 
2nd day of March, 1883, and the commencenicnt of 
this Act shall be deemed to have been made in ac¬ 
cordance with this Act. 

(5) The Ijocal Government may, from time to 
time, by notification in the official Gazette, make rules 
requiring the Court to associate with itself, for the 
purpose of estimating the compensation to be award¬ 
ed under this section for an improvement, such 
number of assessors, as the Local Government thinks 
fit, and determining the (jualifications of tho.se as¬ 
sessors and the mode of selecting them. 

No tenant ran contract himself out of his right to claim compensation 
for improvements [sec. 178 (1) (d)]. 

In a case, the cause of action in which arose in the M<idras Presi¬ 
dency, it appeared that tlie land was demised on kanam for wet cultiva¬ 
tion. The demisee changed the character of the holding, by making 
various improvements which were held to be consistent with the pur¬ 
pose for which the land w.as demised. On a finding that the landlord 
had stood by while the character of the holding was being changed and 
had thereby caused a belief that the change had his approval, it was 
held in second appeal that the demisee was entitled to compens.ition for 
his improvements on redemption of the ka/iam {Kunlutinmcd v. Narayixn 
Mussaii^2 Mad., 3’o'. 
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The 2nd March, 1883, is the dale on which leave to introduce the 
Bengal Tenancy Bill into Council was obtained. ' 

No rules have yet been made by the Local Government under the 
provisions of sub-section (5). 

83. ( 1 ) In estimating che compensation to be 
Principle on ^Warded Under the last foregoing section 
sation k”to^be improvement, regard shall be 

estimated. had— 

(а) to the amount by which the value, or the pro¬ 

duce, of the holding, or the value of that 
produce, is increased by the improvement; 

(б) to the condition of the improvement and the 

probable duration of its effects ; 

(c) to the labour and capital required for the 

making of .such an improvement; 

(d) to any reduction or remission of rent or any 

other advantage given by the landlord to 
the raiyat in consideration of the improve¬ 
ment ; and 

(e) in the case of a reclamation or of the conver- 

,sion of unirrigated into irrigated land, to the 
length of time during which the raiyat has 
had the benefit of the improvement at an 
unenhanced rent. 

(2) When the amount of the compensation has 
been assessed, the Court may, if the landlord and raiyat 
agree, direct that, instead of being paid wholly in 
money, it shall be made wholly or partly in some 
other way. 
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Acquisition of land for building and other purposes. 


Acquinition of 
land for build¬ 
ing and other 
purposes. 

Acquisition of 
land fur build¬ 
ing and other 
purposes. 


84. A Civil Court may, on the 
application of the landlord of a holding, 
and on being satisfied that he is 
desirous of acquiring the holding or 
part thereof for some reasonable and 
sufficient purpose having relation to the 


good of the holding or of the estate in which it is 
comprised, including the use of the ground as building 
ground, or for any religious, educational or charitable 


purpose, 

and on being satisfied on the certificate of the 


Collector that the purpose is reasonable and sufficient, 
authorise the acquisition thereof by the landlord 
upon such conditions as the Court may think fit, and 
require the tenant to sell his interest in the whole or 
such part of the holding to the landlord upon such 
terms as may be approved by the Court, including full 
compensation to the tenant. 


A person who is not the immediate landlord cannot make an applica¬ 
tion under this section {Narain Mahto v. Braja Rihari Singh, <■) C. W. N., 
472 ). 

Extension of this section to the Sonthal Parganas.—By 
CfOvernment notification, No. 771, L. R., dated Feby. 20th, 1897, pub¬ 
lished in the Calcutta Gazette of Feby. 24th, 1897, P.art I, p. 28r, the 
provisions of this section were extended to the .Sonthal Parganas district 
from the date of the notification. 


Collector’s Certificate.— The Collector’s certificate referred to in 
this section is not conclusive as to the reasonableness and sufficiency of 
the purpose for which the land is sought to be acquired, and the Civil 
Court’s jurisdiction is not confined to giving effect to the Collector’s 
certificate, but the Court is to hold a Judicial enquiry to determine the 
reasonableness and sufficiency of the purpose and all matters coming 
within 'he section, and is competent to consider the grounds upon which 
the certifi^te was granted. Further, the appointment of a European 
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Manager and the necessity for erecting buildings for his comfort and 
convenience are insufficient grounds for authorising the compulsory 
acquisition of land under the section. The purpose for which the land is 
sought to be acquired must have a direct relation to the good of the 
holding, and objects which might have a remote or speculative bearing 
upon the good of the holding are foreign to the scope of the Act 
{Gos;han Mollah v. Ratneshiir Narain Mn/tto, iS Calc., 271). The ground 
that by the acquisition the revenue would be increased and consequently 
it would be for the improvement of the estate is not reasonable and suffi¬ 
cient (Nardin Mahto v. Rtajo Bthari 9 C. W. N., 472). 

Appeal.—There is no appeal against an order passed by the Civil 
Court under this section Such an order is not a decree within the 
meaning of the definition in section 2 of the Civil Procedure Code, and 
no appeal is given against such an order either by sec. 588 (sec. 104 and 
O. XLIII, r. 1, Act V of 1908) of the Civil Procedure Code, or by any 
special provision of the Act {Gojir/ian Molhth v. A'amcs/iar Narain Mahto, 

18 Calc., 271 •, Piari Mohan Mukhurji V. ISaratia Charan Chakravartti, 

19 Calc., 4S5). 


K^iib-Jettiny. , 

85. (1) If a raiyat sub-let.s otherwi.se that! by a 

registered instrument, the sub-lease shall 
not be valid against his landlord unless 


Restrictions 
on sub-letting. 


made with the landlord’s consent. 


(2) A .sub-lease by a raiyat shall not be admitted 
to registration if it purports to create a term exceed¬ 
ing nine years, 

(3) Where a raiyat has, without the ctniscnt of 
his landlord, granted a sub-lease by an instrument 
registered before the commencement of this Act, the 
sub-lease shall not be valid for more than nine years 
from the commencement of this Act, 

Former law,— Under the former law a raiyat could sub let his land 
and did not lose his right of occupancy by doing so, but his sub lessee 
gained no such right {Kati Kishor Chaturji v. Ram Charan Saha, 9 
W. R., 344 ; Haran Chandra Pal v. Mukla Sundari, to W. R., it3 : 
I li, L. R., A. C., 81 ; Jantir Ghasi v. Gonai Mandat, 12 W. R., i to ; 13 
15. L. R., 278 note ; Khoshal Mahomed v. Jainudin, 12 VV. R.,^51). The 
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mere fact of sub-letting did not make a raiyat a middle man {Ram 
manual Ghosh v. Lakshi Nanun Shaha l W. R., 71 ; Karu Lai Thakur 
V. iMchtnifial Duffar, 7 W. R., 15 ; DOi'ga Parsanna Ghosh v. Kalidas 
Datta, 9 C. L. R., 449). A raiyat having a right of occupancy could 
create a mukarari lease ; but the terms of a lease granted by him to a 
third party would only be binding as between them both {Damri v. 
nisscssar Lai., 13 W. R., 291), unless the landlord of the lessor gave the 
lessee power to sub-let, in which case the sub-lessee obtained rights 
against both, of which he could not be deprived without his own consent 
{Nihalunnissa w.Dhanu Lai Chaudhri, 13 W. K., 281). A lessee could not 
make an under-lease for a longer term than that of his own lease {ILirish 
Chandra Rat v. Srikali Mukhurji, 22 W. R., 274 ; Sarat Sundri Debt 
V. Binny 25 VV. R., 347 :3 c, L. R., 140 : L. R, 5 I. A., 164), and 
sub-lessees had no more right to use the land in contravention of the 
terms of the original lease than their lessor had (Monittdra Chandra 
Sarkar v. Manirudin Biswas, 20 VV. R., 230^. 

Present law.—All raiyats may now sub-let, and apparently a sub¬ 
lease, if registered and for a term not exceeding nine years, is valid 
against the raiyat’s landlord, whether he consents to it or not. But if the 
sub-lease is e.xecuted by a non-occupancy raiyat, it may be rendered void 
by his death (Karim v. Sundar Bewa, 24 Calc., 207 ; i C. VV. X., 89 ; 
affirmed by the majority of the Full Bench in L ikshan Narain Das v. 
Jainath Pandey, 5 C. L. J., 457j. A sub-lease for a period of more than 9 
years, which has been registered in contravention of sec. 86, cl. 2, is 
altogether void in spite of such registration {Sri Kant ^fandal v. 
Saroda Kanl Mandal, 26 Clac., 46). But the tenant can prove his 
tenancy aliundi {Banktt Behary v. Raj Chandra, 13 C. VV. N., cciv). 
An under-raiyat’s lease, if unregistered, is invalid, and a landlord. 
purchasing the holding of the raiyat in execution of a decree for | 
arrears of rent is entitled to khas possession and to eject the under- | 
raiyat without following the procedure prescribed by sec. 167 IPiari 
Mohan Mukhurji v. Badal Chandra Bagdi, 5 C. \V. N., 310.) But > 
this was dissented from in {Amirulla Mahomed v. Nasir Mahomed, 
(3 C. L. J., 155), in which it was held that even in these circumstances | 
an under-raiy.at cannot be ejected without serving on him a notice to quit. : 
See also fidm'l v. Keramuddin, (6 C. VV. N., 916). But the rule is different 
if the under-raiyat is a plaintiff, and not a defendant resisting eviction. 
A plaintiff can only succeed on proof of title, and if an under-raiyat’s 
lease is invalid, he has no title (Ramgati Mandal v. Shyama Charan 
Datla, b C. W. N., 919). A was a jotedar under Government. He let 
out a portion of his jotS to one S, as a laiyat, and S sub-let a portion of 
his jote to the defendant, but not under a registered instrument nor with 
the consent of the landlord. Subsequently, S surrendered to the plaintiff 
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the portion of his holding which he had sub-let to the defendant, and 
the plaintiff sued to recover khas possession : held that the plaintiff was 
entitled to khas possession and no notice to quit was necessary {Badan 
Chandra Das v. Rajeswari Debya, i C. L. J., 88«). A sub-lease register¬ 
ed before the commencement of the Act is not valid for more than 9 years 
against the raiyat’s landlord, but is valid against the raiyat (Copal 
Mandal v. Ishan Chandra Banurji, 29 Calc 148 ; Madan Chandra 
Kapali wjaki Karikar, 6 C. W. N., 377). These two rulings were dis¬ 
sented from in Basaratulla Mandal v. Kasirunnissa, (11 C. W. N., 190), 
in which it was laid down by Geidt, J., that sec. 82, (2) was not enacted 
merely for the protection of the superior landlord, and that a sub-lease by 
a raiyat for a term of nine years is invalid, even against the raiyat. “Shall 
not be valid ” means, shall not be valid against the landlord ; the sub-lease 
will be binding as between the raiyat and his sub-lessee (v. 
Ajgar, 36 Calc. 256: 13 C. W. N., 183 ; Bepin Behari Hall Amrita 
Lai Bhattacharji, 9 C. L. J., 76) : a Landlord, however, who purchases the 
raiyat’s holding at a private sale cannot treat the sub-lessee of the raiyat 
as a trespasser and must if there is no registered sub-lease proceed under 
sec. 49 {Amirulla v. Na::ir Mahomed, 34 Calc., 104). It would appear that 
under-raiyats may sub-let in their turn ; for though the terms of the 
present section do not expressly apply to under-raiyats, yet in sec. 4 (3) 
an under-raiyat is defined as a tenant holding either immediately or 
mediately, under a raiyat. As to the acquisition by under-raiyats of occu¬ 
pancy-rights in their holdings and as to the transferability of their rights, 
such matters would seem according to the Act to be regulated by custom 
or usage (see note to sec. 49, ante, pp. 167, 168). Other provisions of this 
Act relating to sub-letting are sec. 121, proviso (3), under which a landlord 
cannot distrain the produce of any part of a holding which the tenant has 
sub-let with the written consent of his landlord : section 136 (5), under 
which a landlord is not to be deemed to have consented to his tenant’s 
sub-letting the holding, or any part thereof, merely because he has received 
an amount deposited by an inferior tenant to obtain the release of property 
from distraint ; and sec. 138, which provides that when land is sub-let and 
any conflict arises between the rights of a superior and an inferior land¬ 
lords who distrain the same property, the right of the superior landlord 
shall prevail. * 

Under sec. 178, sub-section ('3) clause (^), nothing contained in any 
contract made after the passing of this Act can take away the right of 
an occupancy raiyat to sub let subject to, and in accordance with, the 
provisions of this Act. 

Registration rule under sub*8eotion (3) :—The Registration 
department has framed the following rule with the view to the carrying 
out of the provisions of this sub-section “When a sub-lease executed 
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by a raiyat, purporting to create a term exceeding nine years, is present¬ 
ed for registration, it shall be relumed at once with a note to the follow¬ 
ing effect recorded on its back, y‘Not admissible under sub-sec. 2, 
sec. 85 of the Bengal Tenancy Act (VIll of 1885)’ The note shall be 
signed, sealed and dated by the registering officer.” ("See Registration 
Rules, Appendix IV, rule 3). 

Surrender and abandonment. 

86. (l) A raiyat • not bound by a lease or other 

Surrender awl agreement for a fixed period may, 
turrender. at the end ot any agricultural year, 

surrender his holding. 

(2) But, notwithstanding the surrender, the raiyat 
shall be liable to indemnify the landlord against any 
loss of the rent of the holding for the agricultural year 
next following the date of the surrender, unless he 
gives to his landlord, at lea.st three months before he 
surrenders, notice of his intention to surrender. 

(3) When a raiyat has surrendered his holding, 
the Court shall, in the following cases for the pur¬ 
poses of sub-section (2), presume, until the contrary 
is .shown, that such notice was sp given, namely ;— 

(rt) if the raiyat takes a new holding in the same 
village from the same landlord during the 
agricultural year next following the sur¬ 
render ; 

(6) if the raiyat ceases, at least three months be¬ 
fore the end of the agricultural vear at the 
end of which the surrender is made, to re¬ 
side in the village in which the surrendered 
holding is situate. 

(4) The raiyat may, if he thinks fit, cause the 
notice to be served through the Civil Court within 
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the jurisdiction of which the holding or any portion 
of it is situate. 

(5) When a raiyat has surrendered his holding, 
the landlord may enter on the holding and either let 
it to another tenant or take it into cultivation himself. 

(6) When a holding is subject to an incumbrance 
secured by a registered instrument, the surrender of 
the holding shall not be valid unless it is made with 
the consent of the landlord and the incumbrancer. 

(7) Save as provided in the last foregoing sub¬ 
section, nothing in this section shall affect any arrange¬ 
ment by which a raiyat and his landlord may arrange 
for a surrender of the whole or a part of the holding. 

Former law.—Under sec. 19 of Act X of 1859 .ind sec. 20 of 
Act VIII, IJ. C., of 1869 any raiyat who desired to relinquish the land 
held or cultivated by him was at liberty to do so, provided he gave 
notice of his intention in writing in or' before the month of Jeyt in 
districts where the Fasli year prevailed, and in or before the month of 
Posh in districts where the Bengali year prevailed, of the year pre.;eding 
that in which the relinquishment was to have effect. If he failed to give 
such notice and abandoned the land, and the land was not let to any 
one else, he continued liable for the rent. If the Landlord or his agent 
refused to receive the notice, the raiyat could apply on plain paper to the 
Collector, who had then to serve the notice of relinquishment on the 
landlord. A verbal notice of relinquishment was therefore not sufficient 
(Biituimuli Ghosh v. Dilu Sardar, 24 W. K., 118), except in the case of 
an uihandi raiyat {Kenny v. /ssar Chandra Poddar, \V. R., Sp., No., 
1864, Act X, 9). Mere proof of the giving of a notieffof relinquishment 
without proof of actual relinquishment of the land did not relieve a rai¬ 
yat of the liability to pay rent {Nobin Chandra Rai v. Ijikhi Pria Debi, 
1 W. R., 20), and mere relinquishment of the land would not so relieve 
him {Mahomed Asmal v. Chandi Lai Pandi, 7 'W. R., 250). If, however, 
t^e landlord let the land to other persons, the raiyat could not be held 
liable for the rent, though he might not have given a notice of relin¬ 
quishment {Mahomed Ghasi v. Sankar Lai, 11 W. R., 53). In one case 
it was said that where the tenant was found to have taken steps required 
by law in furtherance of his intended relinquishment, it was for the 
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landlord to prove his continued possession. But where the tenant had 
not gone through the necessary steps, it was for him to prove that the 
landlord had taken possession of the land and had enjoyed the profits 
by holding it kkas or letting it to others (Erskine v. Rum Kumar 
Rat, 8 W. R., 22i). In one case, too, in which a member of a joint-family 
was registered as jotedar in the zamindar^s serishtah, not as for himself 
only but as manager for the family, it was held that his relinquishment 
of the jote was not sufficient to authorize the zamindar to make arrange¬ 
ments with others {Baikant Nath Das v. Bisw Nath, g \V. R., 268), and 
where a joint lease had been given to many persons with an entirety 
and equality of interest among the tenants, the resignation of some of 
the joint lessees did not necessarily operate to void the lease {Mohima 
Chandra Sen v. Pitambar Shah, 9 W. R., 147). It was only raiyats who 
could in this way relinquish their land. Patnidars could not throw up 
their patni ; for the contract, though not indissoluble, could only be 
dissolved by an act of the Court after proper enquiry {Hira Lai Pal v. 
Nil Mani Pal, 20 W. R., 383), and in Jadunaih Ghosh v. Schoene, 
Kilburn Co., 9 Calc., 671 ; 12 C. L. R., 343), it was laid down that a 
tenure under a dar-maurasi mukarari lease of land, which was not let 
for agricultural purposes, could not be put an end to by mere relinquish¬ 
ment on the part of lessee, even after notice to the landlord. In 
this case it was further held by Field, J., that the principle laid 
down in Hira Lai Pal v. Nilmani Pal, that the patnidar could not 
of his own option, relinquish his tenure, was applicable to all inter¬ 
mediate tenures, other than farming leases, between the zamindar and 
cultivator of the soil. Though according to the strict terms of the old 
law any raiyat could relinquish his land, it was held that a raiyat who 
had taken a lease in writing for a fixed period could not do so {Kashi 
Singh V. Onraet, 5 W. R., Act X, 81.), and a raiyat holding under lease 
for a short time could give up the land at the end of the term without 
giving a notice of relinquishment to the landlord {Tilak Patak v. AJaha- 
bir Pandey, 15 W. R., 454). But a perpetual contract by a lessee for his 
heirs reciting that they should never relinquish the jote, was held not 
to bar their doing so in a legal manner (Copal Lai Chattdhri v. Tarini 
Prosad Ghosh, 9 W. R., 89). When a mukararidtir resigned his tenure, 
the dar-mukararis created by him came to an end, but this did not affect 
raiyats holding rights of occupancy {Kaihish Chandra Bissvas v. 
Bircshari Dasi, 10 W. R., 408). But a tenant holding for a term and 
sub-letting his land could not by surrendering his own term to the 
landlord determine the interest of his under-tenant {Hira Mani v. 
Ganga Narain Rai, to W. R., 384). Part of a holding could not be 
surrendered {Sarada Sundiiri Debi v. MahomedMandal, 5 W. R., Act X, 
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78 ; Atiarullah v. Knilash Chandra fiasu, 8 Calc., ii8. But contra, 
Habila Sarkar v. Durga Kant Mazumdar, 11 W. R„ 456). 

Present law. —According to sec. 178 (3) (c), nothing in any contract 
made between a landlord and tenant after the passing of this Act shall 
take itway the right of a raiyat to surrender his holding under this 
section. The heirs of a deceased tenant having rights of occupancy 
and who has died intestate are liable for the rent unless they have 
surrendered the land or done something from which a surrender in the 
terms of this section can be presumed, and non-cultivation of the land 
does not necessarily amount to a surrender {Piari Mohan Mukerji v. 
Kutnarts Chandra Sarkar, ig Calc., 790). See note to sec. 26, pp. ii8, tig. 
There may be ,a valid surrender of an occupancy-holding without a written 
document {Abdur Rahman v. AU Hafiz, 5 C. W. N., 351). See .also 
Imambandi v. Kamleswari, (14 Calc., 109: L. R., 13 I. A., 160). 
Plaintiff, a jotedar under Government, let out a portion of histo 
S, as a raiyat. S sublet a portion of his holding to defendant, but not under 
a registered instrument nor with the consent of plaintiff Subsequent¬ 
ly, S surrendered to the plaintiff the portion of his holding which he had 
sub-let to the defendant. The plaintiff sued for khas possession and 
was held entitled to it, no notice to quit being necessary (.Badan Chandra 
Das v. Rajeswari Debya, 2 C. L. J., 570.) A relinquishment by one of 
several tenants of a joint occupancy holding does not enlarge the right 
of the other co-shitrers or deprive the landlord of what would ordinarily 
belong to him {Piari Mohan Mandal v. Radkika Mohan Hazra, 8 
C. W. N., 315). 

Notice of surrender. —For the rule passed by the Local Govern¬ 
ment regarding the service of the notices of surrender referred to in 
sub-sections (2) and (4), see rule 9, Chap. V, of the Govt, rules. Appendix 1 . 
Personal service is not required {Khirod Chandra v. Hashan Alt, 6 C. 
W. N., xxviii). 

Applications for service of notices of relinquishment 
exempt from Court-fees.—Under cl. (12), sec. 19, Act VIl of 1870, 
applications for service of notices of relinquishment are exempt from 
Court-fees. 

Sub-section. (6). —This sub-section has been introduced to check 
collusive surrender in fraud of the rights of third parties. In the report 
of the Select Committee on the Bill it is said that “ raiyats not un- 
frequently sub-let the whole or a portion of their holdings in consider¬ 
ation of a large bonus for a term of years. To leave the interests of 
sub-lessees in such cases entirely at the mercy of the lessor in collusion 
with his Landlord would do serious practical harm.” (Selections from 
papers relating to the Bengal Ten.ancy Act, 1885, p. 386). The term 
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“ incumbrance ” is defined in sec. i6i, but for the purpose of Chap. XIV 
only, as “ any lien, sub-tenancy, easement, or other right or interest 
created by the tenant on his tenure or holding or in limitation of his own 
interest therein, and not being a protected interest as defined in sec. i6o. 
Where a raiyat surrenders his holding, the landlord is entitled to re¬ 
enter by ejecting the under-raiyat, unless he is protected by sec. 85 or 
sec. 86, cl. (6). In such a case no notice to quit is necessary (Nilkanta 
Chain V. Ghatu, 4 C. W. N., 667). If however the subtenant has 
acquired a lien under see 171 by the payment of the raiyat’s arrears 
under decree, the landlord can not get khas possession on surrender 
until the lien is discharged {Nabadwip Chandra Pal v. Bhairab Chandra 
Dhar, 13 C. W. N., 97). 

87. (1) If a raiyat voluntarily abandons his resi¬ 

dence without notice to his landlord and 

Abandonmont. . p . 

Without arranging tor payment of his 
rent as it falls due, and ceases to cultivate his holding 
either by himself or by some other person, the land¬ 
lord may, at any time after the expiration of the agri¬ 
cultural year in which the raiyat so abandons and 
ceases to cultivate, enter on the holding and let it to 
another tenant or take it into cultivation himself. 

(2) Before a landlord enters under this section, 
ho shall file a notice in the prescribed form in the 
Collector’s office stating that he has treated the hold¬ 
ing as abandoned and is about to enter on it accord¬ 
ingly ; and the Collector shall cause a notice to be 
published in such manner as the Local Government, 
by rule, directs. 

(3) When a landlord enters under this section, the 
raiyat shall be entitled to institute a suit for recovery 
of possession of the land at any time not later 
than the expiration of two years, or, in the case of a 
non-occupancy raiyat, six months, from the date of the 
publication of the notice ; and thereupon the Court 
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may, on being satisfied that the raiyat did not volun¬ 
tarily abandon his holding, order recovery of posses¬ 
sion on such terms, if any, with respect to compensa¬ 
tion to persons injured and payment of arrears of 
rent as to the Court may seem just. 

(4) Where the whole or part of a holding has 
been sub-let by a registered instrument, the landlord 
shall, before entering under this section, on the hold¬ 
ing, offer the whole holding to the sub-lessee for the 
remainder of the term of the sub-lease at the rent 
paid by the raiyat who has ceased to cultivate the 
holding, and on condition of the sub-lessee paying 
up all arrears due from that raiyat. If the sub-lessee 
refuses or neglects within a reasonable time to accept 
the offer, the landlord may avoid the sub-lease and 
may enter on the holding and let it to another tenant 
or cultivate it himself as provided in sub-sections (l) 
and (2). 

Former law. —When a raiyat without giving notice goes away 
from the land he has occupied, and neither cultivates it nor pays rent, 
the landlord is justified in assuming that he has relinquished it ; and 
the raiyat has no right to ask to be re-instated on the ground that he 
has never formally relinquished the land (A'ltm Chang v. Cora Chand 
Chang, 24 W. R.. 344. See also Chandra ManiNyabhushan v. Shambhtt 
ChandraChakravarlli, W. R., .Sp. .\o., 1864, 270 ; Manirudin v. Mahomed 
Alt, 6 VV. R., 67 ; llarihar Mukhurji v. /adona/h Chose, 7. W. R., 114 ; 
Nadiar Chand Poddar v. Modhu Suddan I)e Poddar, 7 W. R., 153 ; 
Haro Das v. Cobind Bhattacharji, 12 W. R., 304 : 3 B. L. R., App., 123; 
Mali Sunar y. Cundar Sunar, 20 W. R., 129; Boidinath Manjhi v. 
Aupuma Debi, 10 C. L. R., 15 ; Ghulam Ali Mandat v. Colap Sundati 
Dasi, 8 Calc., 612 ; 10 C. L. R., 499). But the non-cultivation of a small 
portion of an ancestral jote by the admitted holders for one year, owing 
to their minority, does not amount to relinquishment {liadha Madhub 
Pal V. Kali Char an Pal, 18 W. R., 41). ^ 

Mere non-payment of rent is not evidence of abandonment, but non¬ 
payment of rent coupled with non-occupation of the land {Masyatullah 
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V. Nursahan, 9 Calc. 808 ; 12 C. L. R., 389), or with submergence of the 
land {Hemnath Datta v. Ashf^ar Sardar, 4 Calc., 894 ; see contra, 
Maskar Rai y. Ramzat Singh, 18 All., 290) is evidence of an intention 
to abandon it. So, also, when a raiyat sells his holding, quits occupation 
and ceases to cultivate or hold the land, he may be regarded as having 
abandoned it, and the landlord may recover possession from the trans¬ 
feree {Narendra Narain Rat v. Ishan Chandra Sen, 22 \V. R., 22 ; 13 B. 
L. R., 274 ; Ram Chandra Rat v. liholanath Lashkar, 22 \V. R,, 200). 
Even when the right of occupancy is transferable, the raiyat cannot 
transfer different parts of it to different persons and in case of such 
transfer the landlord can treat the transferees as trespassers and eject 
them {Tirthanand Thakur v. Mati Fjil Afisra, 3 Calc., 774 ). 

Present law.—When an occupancy-raiyat has transferred his rights 
in the whole of his land, but remains on as sub-lessee of his transferee, 
he must be held to have abandoned the land, and the landlord can eject 
the transferree {Kalinath Chakravarti v, Upendra Chandra Chaudhri, 
24 Calc., 212 ; I C. W. N., 163 ; Wilson v. Radha Dulari Koer, 2 C. W. 
N., 63. See Dwarkanath Misra v. Harish Chandra, 4 Calc., 925, and 
Sristidhar Rissoas v. Afadtn Sardar, y Calc., 648). But this was dissent¬ 
ed from in Madar Mandal v. A/ahima Chandra Mazumdar (33 Calc., 
531), in which it w.as held that where a tenant having a non-transferable 
right of occupancy sold such right to a third person, obtained a lease from 
the purch.aser and remained in possession of the land and w.as cultiv,ating 
the same, the landlord was not entitled to khas possession against him. 
But if the raiyat .after taking such a suble.ase from his transferee denies 
his liability to pay rent to his landlord, he will be considered to have lost 
all right to ret.ain possession against the will of his landlord or regain it 
when dispossessed by him. [Rajanikant Risvas v. F.kkari Das 34 Calc., 
689 : It C. W. N. 811 : 7 C. I.. J. 78). So, too, where the rent of the 
holding was pai<i by the transferees in the name of the raiyat it was said 
th.at the mere fact that the raiyat went away from the holding to reside 
elsewhere would not be suflicient to make out a case of abandonment, so 
as to entitle the landlord to re-enter. (Mathura Mandal v. Ganga Charan 
Gape, 33 Calc., 1219: 10 C. \V. N., 1033). A tenant does not lose his 
right in his holding by .an unauthorised .alienation, if he is still on the 
land (Nadhu Mandal v. Kartik Mandal, 9 W. N., 56). When defen¬ 
dants 2 and 3 who had a non-transferable occupancy holding sold it to 
defendant i and took an under-lease of the same from the latter ; held, 
that the landlord was entitled to get a decree for possession against 
defe^ant i, but was not entitled to get khas possession against defen¬ 
dants 2 and 3, but only to receive rent from them (l)inanath Rai 
V. Krishna Rijai Saha, 9 C. W. N., 379). The apparent incongruity 



278 


BENGAL TENANCY ACT. 


rChap. IX. 


of this ruling was explained and justified in Rajnmkanl liiswas v. 
Ekkari Das (34 Cal, 689). It is not the notice which terminates the 
tenancy, but the voluntary abandonment coupled with acts on the part 
of the landlord (not necessarily limited to the giving of notice) indicating 
that he considers the tenancy at an end, and it is for the Court in each 
case to determine whether the tenancy has terminated (/ia/ Mnmud v. 
Arbullah, 1 C. W. N., 198). Section 87 does not apply to a case in 
which, though the landlord has not followed the procedure prescribed 
by the section, the plaintiff is only a mortgagee of a part of anon- 
transferable jote (Madan Mohan Ghosh v. HaH, 2 C. W. N., clxxxii). 
A trespasser has no right to resist a landlord’s suit for possession on 
the ground that the notice required by sub-section (2) has not been 
given. This plea can only be raised by a tenant of the land. See note 
to sec. 25,— ^''Invalid transfer of whole or fart of holdini;f pp. 115-117. 
and note to sec. 89,— or transfer of whole or fart of a holding is 
not a f^ound of forfeiture^' pp. 2S6, 287. 

If the mortgagee of a non-transferable occupancy holding sells the 
same in execution of a decree on bis mortgage, and takes possession, 
the landlord can re-enter as upon .an abandonment without serving a 
notice under sub-section 2 and without even imple,ading the raiyat as a 
defendant {_Ram Persad Koeri v. fawahir Roy, 12 C. W. N., 899). 

The provisions of this section apply only to cases in which a landlord 
takes possession of an abandoned holding without bringing a suit. They 
are not exhaustive. They do not prescribe the only mode in which a 
holding tan be abandoned, and are not applicable to rases in which a 
landlord sues for possession of a holding on the ground that it has been 
abandoned. So, in Bhagaban Chandra Misri v. Bisses'wari Debya, (3 
C. W. N., 46), in which it was contended that the plaintiffs, who were the 
landlords of a holding, not having taken steps under section 87, were 
not entitled to khas possession of an abandoned holding, it was held that 
section 87 provides for certain steps to be taken by the landlord for 
his own protection against any subsequent action on the part of the 
tenant, when there is no person in actual occupation of the land, but 
that when the old tenant had abandoned the holding, a person who had 
admittedly acquired no interest under an auction-purchase of it, had no 
title to remain on the land. 

When a raiyat sold his non-transierable holding and was no longer 
in possession of it and paid no rent for it, and the landlord brought a 
suit for ejectment against both transferor and transferee, it was held that 
the landlord was entitled to a decree and no notice under section 87 was 
necessary (Samujan Rat v. Mahaian, 4 C, W. N., 493). See &\sfRam 
Persad Koeri v. fawahir Rov (12 C. W. N., 899). 
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Notice of intention to re-enter and rule for its service.— 
The form of notice to be given by the landlord under sub-section (2) is 
to be found in Schedule I to the Government rules under this Act (App. 
I). The rule framed by Government for its publication is rule 37 Chap. 
V of the Government rules, App. I. Personal service of the notice is 
not necessary {Khirod Chandra v. Hashan AH, 6 C. W. N., xxviii). 

Sub-section (3) Limitation. —The provisions of this sub-section 
will only apply when the landlord has entered on the land after giving 
the notice referred to in the preceding sub-section. In other cases, 
when the plaintiff is an occupancy raiyat, the rule of limitation laid down 
in art. 3, Schedule HI, appended to this Act, will apply. 

Sub-section (4).— This sub-section has been framed with the same 
view as sub-section (6' of the preceding section, to protect sub¬ 
lessees from collusion between their lessor and the superior landlord. 
Even if a landlord thinks the raiyat h.as abandoned the land, he has no 
right to enter on land in possession of sub-lessees without the assistance 
of the law (/amir Ghazis. Gonni Ufandal, 12 W. R., no). If he does 
so dispossess the sub-lessees without the sanction of law, he commits 
trespass (Damri Shaikh v. Hissessar f^tl, 13 W. R., 291 ) 


Suh-division of tenancy. 


Stih-divi«ion of 
tenancy. 

Division of 
tonanoy not 

binding on land- 
lonl without his 
consent. 


division of a te¬ 
nure or hold¬ 
ing, or distri¬ 
bution of the 
rent payable 
in respect 
thereof, shall not be bind¬ 
ing on the landlord unless 
it is made with his [ex¬ 
press] consent in writing, 
[or with that of his agent 
duly authorized in that 
behalf.] 

[Provided that, if there 
is proved to have been 
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88- A division of a 
tenure or holding or dis¬ 
tribution of the rent pay¬ 
able in respect thereof, 
shall not be binding on the 
landlord unless it is made 
with his consent in 
writing. 

Section t8 of the Bengal Act I 
of 1907 intended to amend sec. 88 
of the origin.al Act as to subdivision 
of tenancies, has been omitted from 
Act 1 of 1908 E. B. C.: the reasons 
for the omission are thus set out in 
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made in any landlord’s 
rent-roll any entry show¬ 
ing that any tenure or 
holding has been divided, 
or that the rent payable 
in respect thereof has been 
distributed, such landlord 
may be presumed to have 
given his express consent 
in writing to such division 
or distribution.] 

By section 3 of Act I. B. C., of 
1903 (The Bengal Tenancy Vali¬ 
dation Act) it is provided that “ no¬ 
thing in section i (see p. 84.) shall 
be deemed to affect the provisions 
of section 88 of the Bengal Tenancy 
Act,1885.’’ 

The words and the proviso in 
brackets have been inserted in, and 
added to, the section by s. i8 of Act 
I. B. C., of 1907. In the Notes on 
Clauses to the Bill it was said that 
“the amendment will make it clear 
that the landlord is only bound by 
an express consent in writing given 
by himself or a duly authorised 
agent” 

In the report of the Select Com¬ 
mittee on the Bill it was pointed out 
that “unless their agents are ex¬ 
pressly authorised in that behalf, it 
would be unfair to the landlords 
and detrimental to their interest to 
enact that recognition of the divi¬ 
sion or sub-division of a holding, 
and the acceptance of a proportion¬ 
ate share of rent by their agent is 


the report of the Select Com¬ 
mittee 

“ Much more than is the case in 
Bengal the zemindars of this prp- 
vince are non-resident and leave 
the management of their estates 
wholly in the hands of their local 
agents. 

Moreover the bulk of the tenants 
are Mahomedans whose law of in¬ 
heritance tends to promote the sub¬ 
division of tenancies. 

It has been strongly pressed up¬ 
on us that the inevit.able result of 
the proposed amendment of the law 
will be to cause grave and wide¬ 
spread-injustice. The tenant deals 
with the local agent. He has been 
accustomed to regard him as fully 
empowered in all particulars. He 
has no opportunity of procuring in¬ 
spection of the agent’s power of at¬ 
torney and if he did see it, would 
probably not understand its con¬ 
tents. There are unscrupulous 
landlords as well as unscrupulous 
tenants and dishonest agents. 

No landlord will in fact give his 
local agent the required authority, 
and in practice the tenant will not 
be able to secure inspection or pro¬ 
duction of the rent roll, and even 
where it may be produced and the 
necessary entry discovered, the land¬ 
lord will not find it difficult, to rebut 
the presumption. Thus the proviso 
will not be of practical value. 

If the proposed clause be passed 
into law a tenant who thereafter 
secures recognition of a division by 
payment in good faith to the agent,* 
of the customary selami, m^ny years 
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binding upon the landlord. A wide 
door would be opened to fraud, and 
it would he easy for tenants to se¬ 
cure recognition by bribes to the 
agent. We have therefore provided 
that there must be an express au¬ 
thorization for the exercise of this 
power by the agent.” 

As regards the proviso, in the 
Notes on Clauses it was said : “The 
ordinary practice is for the landlord 
to signify his consent to the divi¬ 
sion of a ten^ire or holding and dis¬ 
tribution of the rent payable, by 
making the necessary alteration in 
his rent-roll, and it is .accordingly 
provided that where such an altera¬ 
tion has been made, it may be pre¬ 
sumed that the landlord ha.s given 
his express consent to the division.” 


later find that his money is con¬ 
fiscated and that his fields are to 
be sold for the arrears of some 
thriftless defaulter. 

It has not been shown to us that, 
in any case where fraudulent collu¬ 
sion between tenant ard .agent ex¬ 
isted, any court has held that ten¬ 
ant’s receipt is nevertheless to be 
taken as the tenant’s assent, and we 
are of opinion that in general, the 
landlord can readily protect himself 
by entertaining more highly paid 
and therefore more reliable agents, 
by the exercise of stricter supervi¬ 
sion over his employees and making 
it widely known by printed endorse¬ 
ments on rent receipt forms and 
otherwi.se that his local agents are 
not authorised to open separate ac¬ 
counts.” The law in the transferred 
districts therefore remains as it was 
before the amending Act. 


Former Law and rulinffe.—The former l»w on the subject was 
contained in the proviso to sec. 27 of.-XctXot 1S59 and to sec. 26 of 
Act VIII, B. C., of 1869 .and w.as to the effect “th.at no :amin<ia>' or in¬ 
ferior tenant sh.all be required to admit to registry or give effect to any 
division or distribution of the rent pay.able on .account of any such 
tenure, nor sh,all any division or distribution of the rent he v.alid and 
binding without the consent in writing of the :,iminihtr or superior 
tenant.” The terms of this proviso were given effect to in ll'a/son 
Co. V. Rtiv! Sundar Pandi, (3 W. R., Act X, ibjf ; Upendta Mohan Tairorc 
V. Thanda Dasi (i B. L. R., C., 349 ; 12 \V. R., 263) ; Dashorathi 

Mahapalro Ram Kriahna _/.«>«.», (9 Calc., 526). \n Jadunaih Sahana 
V. Jadab Chandra Ttuikur, fit W. R., 2<)4), it was said that a paint 
taluk cannot be divided e.xcept by an act of the ::amindar or by 
an act recognized by him : the transfer of a portion in no way affects 
the existence of the p.itni in its entirety or the rights of the 
But in Hart Mohan Mukhurji v. Cora Chand Mitra, (2 \V. R., Act 
X, 25), it was held that a farmer of a Ciovernment khas mahal h.ad power 
to assent to the division of a raiyaii holding within his farm into 
several distinct holdings, .and in this c.ase it does not appear th.at he 
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gave his consent in writing. In Bharat Rat v. Gant'a Narain Maha- 
patra, (14 W. R., 211), it was ruled that a samindar by accepting rent 
assents to the transfer of a tenure, whether sold in whole or in part only. 
A zamindar may recognize the division of a holding either formally by 
actually dividing it into parts or impliedly by receiving rent from parties 
holding separ.itely (Uma Charan Banurji v. 25 W. R., 19). 

And in Nobo Krishna Mukhurji v. Sriram Rai, (15 W. R , 255), it was 
decided that no written consent was necessary, when a zamindar had 
himself put up a tenure for sale in separate lots and had taken rent 
from two of the purchasers separately. But in Gaur Mohan Rai v. 
Anand Mandal, (22 W. R., 295I, it was said that the fart of some 
of the joint occupiers of a joint-tenure paying portions of the rent 
due from all, corresponding with the shares for which the joint occupiers 
are liable, cannot prevent the samindars from suing them all. or 
making them all answerable for the joint debt In Lalan Mani v. 
Sana Moni Debi, (22 \V. R., 334), in which one suit for rent was 
brought against persons who alleged themselves to be the holders of 
separate tenures, it was said that the mere fact of their non-registration 
as such was immaterial, and the case was remanded and the lower Court 
directed to enquire whether the four tenures had been really one at 
the time of the former holder of them, and whether the zamindar had 
merely treated the defendants as representatives of the former holder 
and as payers of the component parts of the aggregate rental. “If the 
dihhilas show," it was said, “that the payment of separate rentals had 
been made as for separate tenures, that would be evidence of the 
holdings being separate. If the evidence shows that the amounts 
were paid as aliquot pans of the whole rental, that would go to show 
that the tenure was one.” Hut in Tirthanan i Thakur v. Mati Lai 
Misra, (3 Calc., 774), it was ruled that the existence of a custom in a 
p.articular district by which rights of occupancy are transferable will not 
justify the holder of such a right of occupancy in subdividing his tenure 
and transferring different parts of it to different persons ; and in case of 
such transfer the zamindar is entitled to treat the transferees as trespass¬ 
ers and eject them. On the other hand, when tenants hold land by 
different agreements, the zamindar has no right without their consent to 
break up existing holdings and re-distribute lands so as to alter the 
nature and extent of the holdings {Rahimadin Akun v. Purno Chandra 
Rai, 22 W. R., 336). 

Rulings under the present Act.—The object of this section is to 
save the landlord from any diminution in the v.ilue of the security for 
the due realization of his rent and the result of it is that the landlord can 
recover his rent from the transferor and the transferee and is not bound 
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to recognise a splitting up of the tenure {Ttandez Khan v. Kedarnath, ii 
C. W. N., cxliv). The sale of a portion of a holding does not bind 
a landlord, unless his consent in writing has been obtained (Ram Mayi 
Dan V. Rupai Paraminik, l C. L. J., 4t«. : 9 C. W. N., c.xxiii). In 
Abhai Charan v. Sashi lihutan Rasu, (16 Calc., 155), it was held that 
diikdat or rent-receip’s showing that a tenant holds half the land at 
half the rent of the whole holding do not amount to the written consent 
required by this section. But the ruling in this case was dissented 
from in the Full Bench rase of Ptari Mohan Mttkhtirji v. Copal Path 
(2 C. W. N., 375 : 25 Calc., 531), in which it was laid down that a receipt 
for rent granted by the landlord or his agent in the form prescribed by 
the Bengal Tenancy A.ct, containing a recital that a tenant’s name is 
registered in the landlord’s scrishta as a tenant of a portion of the original 
holding at a rent which is a portion of the original rent, amounts 
to a consent in writing by the landlord to a division of the holding 
and to a distribution of the rent payable in respect thereof within the 
me.aning of section 88 of this Act ; provided that, if the receipt has been 
granted by an agent he has been duly authorised by the landlord to 
grant such a receipt.fb When the defendant held separately a share 
of a shikmi taluk under the plaintiff and transferred that share to a third 
parly and served a notice of transfer under s. 12 on the landlord -.—held, 
that the .act of the defend.ant in making the tr.ansfer did not amount to 
a sub-division of the tenure (Kali Sundiri AV<r v. Dharani Kanta 
Lahin\ 10 C. W. N., 272 : 33 Calc., 279 ; Raisl.ih Charan Chaudkuri v. 
Akhil Chandra Chaudhuri, 11 C. W. N., 217). 

But where a holding is in occup.ation of several tenants at one entire 
rental, the fact that the 1 mdlord’s tahsildaf has accepted from the tenants 
proportionate parts of the rent does not bind the landlord in the absence 
of evidence to connect the landlord with the receipt of any proportionate 

oi rent hy lUi fahsifdar {Ri'ni Pmsad Korri v. Gob irdhan Koeri, 6 
C. W. N., 823). Receipts granted by the landlord’s tahsildar to the 
tenants .separately for their proportionate shares of the rent do not 
necessarily imply the landlord’s recognition of the sub-division of a 
ten.ancy {/Irni Prashi Koeri v. R<im Dahin Pandt'w i C. L. J., rya n •. to 
C. W. N., 216). 

A receipt for rent gr.anted by .1 landlord or his agent containing no 
specific.ition of the tot.al jam i, no statement of the are.a, or of the portion 
of the holding separated and separately settled with the tenant, nor of the< 
share separated, nor containing a recit.a^ that the tenant is registered in 
the landlord's as a ten in; if portion of the origin.al holding at 

1 It W.U. to mil 111 loHl .loutil*. mlm-d t.y till.-. nilitiK th.it Itu; now proviso to tbo swtion has 
Will l»y Aot I, H l’., -tf I'Id* Law Li Kti'st ioitkUid* tho saino i^ iHitoro. 
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a rent, which was a portion of the orijinal rent, does not amount to a 
consent in writing t> a su't-divisioo oftht holding. An entry in a furd 
or account which appeared on the face of it to have been written by a 
servant of a tenant and exhibited payments of rent made in respect of 
six different taluqs by the tenant to the landlord, and which was signed 
and receipted by a su-narn iv's of the said landlord, does not amount 
to a consent in writing on behalf of the landlord to a division of the 
tenure or distribution of the rent. (fnin'nt ira Moh in Chiiudhuriv. 
Gopal Das Chaudhuri^ 31 Calc , 1026 ; 8 C. W. N., 923). A division of 
a holding by way of mortgage is not binding ag.ainst the landlord (S. A., 
No. 1894 of 1887, decided July 31st, 1888 ; Joyn.irain Tewari v. liaran 
Singh, 10 C. W. N., Ixxxvii). 

The consent referred to in this section must_.be the conssnL-HL-lJtie 
"'hole^ body of landlords. Co-sharer landlords cannot consent to the 
division of a tenure or holding or to a distribution of its rent (S. A., No. 
28 of 1897, decided by Ramoini and Henderson, JJ., July 7th, 1898). 
But a partition decree in favour of the plaintiff as a co-sharer in a tenure 
cannot affect her rights as proprietor to sue, for the whole rent of the 
tenure minus her own share : the decree does not effect a sub-division 
of the tenancy within the meaning of section 88. {Dukhafan Sing v. 
Dibi Sogra, 12 C. W. N. xcv). 

There is nothing in this section to prevent a person who has 
purch.ased a share in a mukarari holding from bringing a suit for a 
declaration of his right to that share and for possession of the same, 
after setting aside a s.ale held in execution of a decree for rent, to 
which he was not made a party. Sections 17 and 18 recognize the 
transfer of a share of a holding .and entitle the transferee to claim to 
be regarded as one of the tenants of the holding (Mahes/t Chandra Ghosh 

V. Saroda Prasad Singh, zi A landlord is not entitled to 

enter upon land merely because the tenant had transferred a portion of 
it, thouzh still in possession of another portion ; but he is entitled to 
a declaration that the transfer having been made without his written 
consent is not binding upon him (GozaJ/ar Hussain v. Dalgleish, i C. 

W. N., 162). The transfer of a portion of an occupancy bolding is 
contrary to the spirit, if not the letter, of sec. 88 ; and the existence of a 
custom in a particular place by which such a holding is transferable is 
immaterial, and gives no right^o the transferee as against the landlord 
(Kuldip Singh v. Gillanders Arbuihnoi Sr* Co., 26 Cal., 615 ; 4 C. W. N., 
738 ; Beni ATadhab v. Madhusudan. 8 C. L. J. 2n.). In a later case it was 
said that the decision in Kuldip Singh v. Gillanders Arbuthnot Sf Co. is 
no authority for the proposition that the purchaser of a portion ai^jote 
gets no title (Ashok Bhuiyan v. Karim, 9 C. VV. N., 843). Where the 
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landlord’s rights are not questioned a transferee of a portion of a holding 
may maintain a suit against persons claiming under an inferior title, 
even though they may set up a recognition by the landlord. {Gaur 
Kaibarta v. Tarajan Bebi i C. ifji). But the transferee of a part 
of a tenure is jointly liable with his co-sharer for the whole rent ; for 
although the privity between the parties may be one of estate only, it is 
in respect of the whole of the tenure, though the transfer was cf a part, 
by reason of the indivisibility of the tenure without the landlord’s consent 
(Jogeviaya Dasi v. Girindra Nath Mukhurji, 4 C. W. N., 590). Where 
a dar patnidar to the knowledge of his landlord, transferred a portion of 
the dar-patni to one person on one date, and the remainder to another 
person on a subsequent date ; held, (.Maclean C. J., dubiiante) that after 
the second transfer the iiabiti'y of dnr-palnidur for rent ceased and the 
two transferees became jointly and severally liable to the landlord for 
the saptc : per .Made in C. J., that the act of the dir-patnidar in trans¬ 
ferring the tenure piecemeal had the effect of dividing the tenure contrary 
to the provisions of sec. 88 (A’/shofl Kmi in Ktipurhi v Anunta Kam 
/.<!//«, to C. W. N., 270). 


Ejectment. 

Bjecimtiu. 89. Xo tenant shall 1)0 ojected from 

4 rr'"xccuti,m tenure or holding except in execu- 
ofdeereo. of a decree. 

Former law. -The proviso to sec. 2i of -Vet X of 1859 and sec. 22 of 
Act VllI, B. C., of 1869 provided that no r.aiyat having a right of occu¬ 
pancy or holding under a pattah the term of which had not e.xpired 
should be ejected otherwise than in execution of .1 decree or order under 
the provisions of the Act. The liability of the holder of a mukarari 
istimrari ijara to ejectment depended on the terms of his lease {Biihtram 
Das V. Ja^endra Nath Maltik, 19 W. R., 349). If a landlord ejected 
tenants of other classes otherwise than in accordance with the law, they 
could only recover possession by means of a possessory suit under sec. 
15, Act XIV of 1859 {Jamatdan Acharji v. Haradhan AJuirji, 9 W. R., 
513 ; Nand Kishor Dil v. Shco Daytil Vpadhya, 11 W. R., 168 ; Arjun 

Dalia Battik v. Bam Nath Karmakar, 21 W. R., 123). 

% 

Present law. —A tenant can now be ejected only on the grounds 
specihed in sections to, 18, 25, 44, 49 'his Act. See the notes to 

these sections. Under sec. 178, (i)(‘j nothing in any contract made 
before or after the passing of this .'\ct shall entitle a landlord to eject a 
tenant olhersvise than in accordance with the provisions of this Act. 
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Service tenures.—Service tenures are excepted fro m the operation 
of this section {Makbul Hossain v. Amir, 25 Calc., 131). 

A benamidar cannot sue for ejectment.—.A mere bcnnmidar 
c.annot maintain a suit for ejectment, he havini; neither title to, nor pos¬ 
session of, the property dssar Chandra Datta- v. Gobal Chandra Das, 
25, Calc., g8 : 3 C. VV. N., 20). 

Notice to quit.—A notice to quit is not bad in law simply be¬ 
cause of a small error in the statement in such notice of the area of the 
land, in consequence of which it included some land which the defendant 
was found not to hold under the plaintiff (Sham t Charan Mitra v. Uma 
Charan Haidar, 25 Calc., 36; 2 C. VV. N., 106. See also Wood- 
fall’s Lawof Landlord and Tenant, Chap. VUl,sec. 7, 14th edit., (p. 362). 
The subject of dispute in a case was a piece of homestead land, and 
it does not appear that the ten int was a raiyat. In a tenancy created 
by a kabuliyat with an annual rent reserved, a six months’ notice to 
quit requiring the tenant to vacate the holding within, instead of on 
the expiry of, the last day of a year of the tenancy is a good notice in 
law, inasmuch as there was no appreciable interval between the expiry 
of the notice and the end of a year of .1 tenancy k Ismail Khan v. Jaii'un, 
27 Calc., 570 ; 4 C. WL N., 210’. W'hen a raiyat surrenders his 
tenancy, an under-raiyat who is not protected by sec. 85 or sec. 86 
cl. (6', is not entitled to notice to quit, before the landlord can eject 
him (IVilkanta Chaki v. Ghatu, 4 C. VV'. N., 667;. 

The validity of a notice to quit may be questioneJ for the first time 
in the course of a seco.-id appeal in a suit \Gauri Sankar Shah v. Naja- 
bratt Hossain, i C. W. N., clxxix;. 

f/ Suit against tenants as trespassers.—In a suit against cert.ain 
/tenants as trespassers, the Lower Appellate Court found th.it the defend¬ 
ants were not trespassers and gave the plaintiffs a decree for rent. It was 
held that the suit should have been dismissed, as the plaintiffs were rtot 
entitled to get any other relief than the particular relief they asktd for 
(Kali Kishor Chaudhri v. Gopi Mohan liai Chaudhri, 2 C. W. N., 166). 

Sale or transfer of whole or part of a bolding is not a 
ground of forfeiture.—The sale or transfer of the whole or part of 
a holding is not a ground of forfeiture, as long as the raiyat does not 
disclaim an interest in the holding and continues to pay the rent for it 
(Kabil Sardar v. Chandra Nath Naj( Chaudhuri, 20 Calc , 590 ; Ilansi 
Dasv./a^dip Narain Chaudhri, 24 Calc., 152;. The transfer by an 
occupancy raiyat of a part of his holding does not entitle the landlord 
to recover possession by ejecting the transferee in the absence of 
evidence to show that by custom such trtinsfer is allowed <Durf^a I'rasad 
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Sen V. Diiul‘1 Gazi, i C. W. N., i6o). The transfer by a raiyat of a 
portion of his non-transferable raiynti jote without his landlord’s consent 
does not work a forfeiture, and the landlord is not entitled to khas 
possession V. Dalgleish, i C. W. N., 172). Parting 

with the possession of a portion of a holding by a non-occupancy raiyat 
is not a ground of forfeiture {Chandta Mohon Mukhopadhyn v. liisseswar 
Chaturji, 1 C. W. N., 158). Put when a tenant transfers his non- 
transferable holding, abandons possession, and ceases to pay rent for 
it, the landlord is entitled to eject the transferee ( Wilson v. Radha 
Dulari Koer, 2 C. W. N., 63'. -So, too, when the laiyat transfers his 
holding, and ce.ises to pay rent for it, but accepts a new tenancy from 
the tr.insferee, the landlord is entitled to eject the transferee {Kali Nath 
Ckakravarti v. Upcndra Chandra Chaudhri, 24 Calc., 212 ; i C. \V. N., 
163). Similarly, a landlord cannot eject a tenant simply because he 
has transferred a part of his holding, remaining in possession of the 
other parts {Pandib Nath v. iJurj^a Charan Rai, 2C W. X., civ). 
Put this has been doubted, and in Kissen Pretab Sahi v. Tripe, (i 
C. VV. N., ccix.xix : 2 C. W. N., cliv), the question whether the transfer 
of a portion of a holding did not work a forfeiture, so far as that portion 
was concerned, when the tenant refused to pay rent for the portion sold 
by him, was referred to a h'ull Pencil. As, however, it was found that there 
was no evidence that the tenant h.ad refused to pay rent for the portion sold 
by him, it was held by the Full Pencil that the question referred did not 
arise and it was not answered. See also note to sec. 2 5, pp. 115-117, and the 
case oi Rajani Kant Biswas v. Ekkari Das, (it C. W. X.,8i 1 : 34 Cal. 689). 

Denial of landlord’s title no ground of forfeiture.—Uenial 
of a landlord’s title does not vork a forfeiture or entitle the landlord to 
eject the tenant, either in the case of an occupancy raiyat (Debiruddin 
V. Abdar Rahim, 17 Calc., 196,) a non-occupancy raiyat, {Chandra 
Mohan Mukhopadhya ■V. Bisseswar Chaturji, 1 C. \V. X., 15S), or an 
under-r.'iiyat >Dhora Kairi v. Rant Jeioan Kairi, 20 Calc., 101). Put 
this rule does not apply to a case in which the land is found to 
belong to the plaintiff and in the course of which suit, as they had 
done in a previous one, the defendants deny that they are the plaintiff’s 
tenants. In such circumstances they have no right to remain upon the 
land {Nil Mtuihuh Basu v. Anant Ram Bay^di, 2 C. \V. X., 755 .'- This 
was followed in Pai:; Dhaii v. Aftabudin C. \V. X., 575 )i '■> 'vhich it 
was said that the defendant was estopped by a m.itter ot record from 
pleading that he w.as plaintifl'’s tenant. The correctness of both these 
decisions was doubted in Mallika Dasis. Makham Lai Lhaudhuri {2 C. 
L. J., 389 : 9 C. W. N., 928) in which it was laid down that the doctrine 
of forfeiture by disclaimer of landlords’ title does not apply to raiyats’ 
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tenancies and the principle of estoppel cannot be applied to make the 
doctrine of forfeiture indirectly applicable to such tenancies {Mnllikit 
Dtisi V. Atakham Lai C/iauduri, 2 G. L. J., 389 : 9 C. W. N., 928). 

But in a still later case ‘Mamgati v. Pran Hart Sil, 3 C. L. J., 201,) the 

decisions in tVil Madhab Pasu v. Anant Ram liagdi and bats Dhalt 
V. A/tabudin, were adhered to. A denial of the landlord’s title before 
the Bengal Tenancy Act was passed would operate as a forfeiture of 
the tenant’s right {Ananda Chandra Mandal v. Abrahim Solcman, 4 
C. W. N., 42), provided the denial of title took place prior to the 
institution of the suit {Nizamudin v. Mam/azndin, 28 Calc., 135-5 
C. \V. N., 263). A denial of a right in a written statement does 

not give rise to a cause of action (Madan Mohan Shaha v. Rajabali, 28 

Calc., 223 ; Mallika /last v. Makham Lai Chauduri, 2 C. L. J., 389 : 9 
C. W. N., 928). A denial of the landlord’s title by the holder of a service 
tenure works a forfeiture of his tenancy (Ananda Moyi v. Lakshi 
Chandra, 3 C. L. J., 274 : 33 Calc., 339‘. A suit was brought for eject¬ 
ment on the ground of the tenant’s denial of the e.xistence of the relation 
of landlord and tenant between himself and the plaintiff. The defendant 
had in a previous suit denied that he was the plaintiffs tenant. ' The 
plaintiff in that suit adduced no evidence, and it was dismissed. In the 
present suit the defendant did not deny that he was the plaintiffs tenant : 
luld, that the denial in the previous suit did not entitle the plaintiff to a 
decree in ejectment (Rahamatulla Jilalu Das, it C. W. N., c). 

In a suit brought by the plaintiffs for ejectment against the defendant 
described as a trespasser, he repudiated the plaintiff’s title and set up a 
title in himself. His plea was found to be fraudulent. Held, that he 
could not be allowed in second appeal to say he was a tenant, and that 
he was liable to ejectment as a trespasser without notice {Sujjad Ahmad 
Chaudhuri w. Gan«a Charan Ghosh, i C. L. J., Ii6j. 

Now, by sec. 186 A, added to the Act by s. 57, Act I. 15 . C., of 1907, a 
tenant who denies his landlord’s title is liable to have a decree for 
damages passed against him. 

Remedies for illegal ejectment. -If a tenant is ejected other¬ 
wise than in accordance with this Act, he can bring a possessory suit 
under sec. g of the Specific Relief Act (I of 1877) within si.x months 
from the date of dispossession, but such a suit cannot be brought against 
(ioverninent. If he omits to do so, then, if an occupancy-raiyat, he can 
sue within two years for possession under art. 3, Schedule III of this Act, 
or within two years from the date of the publication of the landlord’s 
notice of re-entry under sec. 87, in which case he is not entitled to recover 
merely on proof of illegal ejectment without relerence lo his title {Madan 
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Mohan Ghosh v. Habi, 2 C. W. N., clxxxii). If he is a non-occupancy 
raiyat, he can under the same section sue for recovery of possession 
within six months of the publication of this notice. In all other cases, 
the tenant can sue for recovery of possession within twelve years from 
the date of dispossession under art. 142, Act XV of 1877. Now, in 
Bengal under s. 61, Act I, B. C., 1907, every raiyat or under-raiyat if 
dispossessed, must sue for recovery of possession within two years of 
the date of dispossession. 

Efiect of partial ejectment.—A landlord cannot eject a tenant 
from part of the subject of his tenancy and claim rent for the part 
remaining in his possession {Lalita Sundari v. Sarnamayi, 5 C. W. N., 
353 ; Haro fCumari v. Puma Chandra Sarbogya, 28 Calc., 188). 

Court fees.—Under sec. 7, sub-sec. ii. Act Vll of 1870, in a suit 
to recover the occupancy of land from which a tenant has been illegally 
ejected by the landlord, the amount of fee p.ayable under the Act shall 
be computed according to the amount of the rent of the land to which 
the suit refers, payable for the year next before the date of presenting 
the plaint. Where in a suit for recovery of possession of an occupancy 
holding, the plaintiff sued not only the landlord, but three persons whom 
the landlord had inducted into the land, held, that the suit did not come 
within the provisions of sec. 7, 11 (e', of the Court Fees Act, and that the 
Court fee should be computed on the market value of the property 
Faraand All v. Lai Puri, 32 Calc., 268}. 


Measurements. 


90. (l). 

Ifund 1 0 rcl 
' riglit t-o mea* 
,pure land. 


Subject to the provisions of this section 
and tiny contract, ji landlord may, b 3 r 
himself, or by any person authorized by 
him in this behalf, enter on and measure 


all land comprised in his estate or tenure, other than 
land exempt from the payment of revenue. 


(2) A landlord shall not, without the consent of 
the tenant, or thQ written permission of the Collector, 
be entitled to measure land more than once in ten 


years, except in the following cases (namely):— 

(a) where the area of the tenure or holding is 
liable, by reason of alluvion or diluvion, to 


19 
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vary from year to year, and the rent pay¬ 
able depends on the area ; 

(b) where the area under cultivation is liable to 

vary from year to year and the rent pay¬ 
able depends on the area under cultivation ; 

(c) where the landlord is a purchaser otherwise 

than by voluntary transfer and not more 
than two years have elapsed since the date 
of his entry under the purchase. 

(3) The ten years shall be computed from the date 
of the last measurement, whether made before or 
after the commencement, of this Act. 

Who may, and what lands a landlord may, measure.— Every 
landlord has a right under sec. go to sue for me.asurement (Matans^ini 
Vast V. Ram Das Afallik, 7 C. W. N., 93). A landlord can measure all 
lands, rent-free or rent-paying, comprised in his estate or tenure, but not 

revenue-free land. Under the old law he could not measure revenue-free 

* 

land, and apparently also not even rent free-land within the boundaries 
of his estate. See Prasanna Mayi Debt v. Chandra Nath Chaudhuri, 
10 W. R., 361 ; Rang I.al Sahu v. Sridhar Dass, 11 W. R., 293 : 3 B. L. 
R , App., 27 ; Ghulam Khejar v. Erskine, 11 VV. R., 445 ; Khagendra 
Nath Mallik v. Kanti Ram Pal, 14 VV. R., 368. He is not debarred 
from measuring merely because there are under-tenures, and that the 
land is not in the occupation of his immediate tenant (Ran Bahadur 
V. Maluram Tewari, 8 W. R., 149 ; Tweedie v. Ran Narain Das, 9 \V 
R., 151 ; Krishna Mali Debt v. Ram Nidhi Sarkar, 9 VV. R. 331 ; contra, 
Dwarka Nath Chakravartti v. Bhowani Kishor Chakravartti, 8 W. 
R., It). 

One of two or more joint landlords cannot measure.- -It is 
clear that under sec. 188 one of two or more joint landlords cannot 
measure. They must act together or by an agent authorized to act on 
behalf of all of them. See Matangini Dasi v. Ram Das Mallik, (7 C. W. 
N., 93) (in which case, the landlords were not joint landlords within the 
meaning of sec. 188), and note to sec. 188. A common manager ap¬ 
pointed under sec. 95 can no doubt measure. 

Under the old law (». e., Act VI, B. C., of 1862 and Act VIII, B. C., 
of 1869) it was held\n many cases that a part proprietor was not entitled 
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to apply for measurement (^Mahomed Bahadur Mazumdar v. Raj Krishna 
Sin^h, 15 W. R.. 522/ Muluk Chand Mandil v. Madhusudhan Bachas- 
fiati, 16 W. R., 126 ; Surendra Mohan Rat v. Bha^baf Charan Cango- 
padhya. 18 W. R., 332 ; Rantirani Panja v. Baikant Paria, 19 W. R., 
280 ; Piari Mohan Mukhurji v. Raj Krishna Mukhtirji, 20 W. R., 385 ; 
Ishan Chandra Rai V. Basarudtn, ^ C. L. R., 132; Baba Chaudhry v. 
Abidudin Mahomed, 7 Calc., 69'; but it was ultimately settled that he’ 
could do so, provided he made all the remaining proprietors parties to 
the proceeding (Abdul Husain v. Lai Chand Mahtan, 10 Calc., 36 : 13 C. 
L. R., 323). 


91 . ( 1 ) 

power for 
Court to order 
teiiiint to attend 
and point out 
boundaries. 


tho tenant 
the land. 


Where a landlord desire.s to measure any 
land which he is entitled to measure 
under the last foregoing section, the 
Civil Court may, on the application of 
the landlord, make an order requiring 
to attend :ind point out the boundaries of 


(2) If the tenant refu.ses or neglects to comply 
with the order, a map or other record of the bounda¬ 
ries and measurements of the land prepared under the 
direction of the landlord at the time when the tenant 
was directed to attend, shall be presumed to be 
correct until the contrary is shown. 


Sub-section (1). To what Court application should be 
made —Under sec. 144 (2) the .application for measurement must be 
made to the Civil Court which would have jurisdiction to entertain a 
suit for the possession of the tenure or holding in connection with which 
the application was brought. Under the former law. Act VI of 1S69, 
15 . C., a single suit to measure lands could be brought .against several 
defendants, .although their rights and tenures were difter»nt (Sashi 
lihushan Banurji v. Nabo Kumar Chaturji, 8 \V. R., 94) 

Sub-seotion ( 1 ) Appeal.— Under the former I.aw, .an appeal lay 
from an order for measurement made under sec. 37, .Act VlII, B. C., of 
1869 ; for it was held that such an order was a “decree.” Hut this was 
because in section 37, the proceeding in which an order for measurenfent 
was passed was termed a “suit” (Brajendra Kumar Rai v. Krishna 
Kumar Ghosh, 7 Calc , 684). No such expression occurs in sec. 91. 
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The proceeding under this section is not therefore a suit, and the order 
made in it not a decree, and consequently no appeal lies from such an 
order {Daya Ghasi v. Ram Lai Suhtl, 2 C. W. N., 351) 

Sab-section ( 2 )—Under sec. 9 of Act VI of 1862, B. C., and sec. 
37 of Act VIII., B. C., of 1869 if an under-tenant or raiyat, after tht 
issue of an order enjoining his attendance, did not attend and point out 
the land, it was not competent to him to contest the correctness of the 
measurement made, or any of the proceedings held in his absence 
(see Alimudin v. Kali Krishna Taj^ore, 10 Calc., 895). But under the 
present Act, finality is not given to a measurement an d it is open to a 
tenant to rebut the presumption of correctness which the court is direct¬ 
ed to make, if he fails to attend when directed to Ao so{Daya Gha::i v. 
Ram Lull Sukal, 2 C. W. N., 351). 

Co-sharer landlord. A co-sharer landlord who has obtained 
separate kabulyats from his tenants and deals separately with them can 
apply for measurement under sec. 91 {Joi^nesh Prokas Ganguly v. 
Maniraddi, 35 Calc., 417). 

92. (1) Every measurement of land made by 

Standard of o^^er of a Civil Court, or of a Revenue- 
measurement. officer, in any suit or proceeding between 

a landlord and tenant, shall be made by the acre, 
unless the Court or Revenue-officer directs that it be 
made by any other specified standard. 

(2) If the rights of the parties are regulated by 
any local measure other than the acre, the acre shall 
be converted into the local measure for the purposes 
of the suit or proceeding. 

(3) The Local Government may, after local en¬ 
quiry, make rules declaring for any local area the 
standard or standards of measurement locally in use 
in that area, and every declaration so made shall be 
presumed to be correct until the contrary is shown. 

Local measures.— Under sec. II of Act VI, B. C., of 1862 
and sec. 41, Act VIII, B. C., of 1869, measurements were to be made 
with the standard pole of the pargana. Now, measurements are to be 
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made with the local measure by which the rights of the parties are 
regulated. If there is any dispute as to the nature and length of this 
local measure, the Civil Court will have to decide it. Sometimes, two 
standards of measurements are in use. In that case the local measure 
cip-rent in the locality or tuppeh in which the land is situated should be 
preferred {Bhagobaii Charan BhatUicharji v. Tamirudin, i W. R., 224 ; 
Sarbanand Pandi v. Ruchia Pandi, 4 W. R., Act X, 32). Canungoe papers 
and settlement proceedings are good evidence in such disputes {Nand 
Dantput V. Tara Chand Priihibari, 2 W. R., Act X, 13). 

Board of Revenue’s instructions. —“The standard of measure¬ 
ment or laggi recorded in the Collectorate for the pargana or other local 
division in which the lands are situated shall be taken as the local standard 
of measurement under section 92 (1) of the Tenancy Act, unless another 
standard is set up by either of the parties, in which case the Settlement 
Officer will, after enquiry, decide what standard to adopt. If no standard 
is recorded in the Collectorate, the Settlement Officer must by enquiry, 
satisfy himself as to the local standard in use.” (Board of Revenue’s C. O. 
No. 16, April, 1893). 

Managers. 

93. When any dispute exists between 
co-owners of an estate or tenure as to 
the management thereof, and in conse¬ 
quence there has ensued, or is likely 
to ensue, 

(«) inconvenience to the public, or 

(b) injury to private rights, 

the District Judge may, on the application in 
case (a) of the Collector, and in case ( 6 ) of any one 
having an interest in the estate or tenure, direct a 
notice to be served on all the co-owners, calling on 
them to show cause why they should not appoint a 
common manager ; 

Provided that a co-owner of an estate or tenure 
shall not be entitled to apply under this section unless 
he is actually in possession of the interest he claims, 


Mnnagtra. 

Power to call 
tipoii cu-uwiiei'g 
Ut show .'Cause 
why they should 
not appoint a 
common mana¬ 
ger. 
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and, if he is a co-owner of an estate, unless his name 
vu (B. c.) of the extent of his interest are regis- 
tered under the Land »Registration 

Act, 1876. 


Extended to the districts of Cuttack I'uri and Balasore (Not., Jan. 
27tb, 1906). 

Former law. —The state of the former law .as to the appointment 
of managers in cases of disputes between co-owners and the reasons for 
the enactment of the following sections which are founded on the Bill 
framed by the Rent Commission, are described in the report of that body 
as follows ;—“In 1813 it was en.acted that, inasmuch as inconvenience 
to the public and injury to private rights had been experienced in certain 
cases from disputes subsisting .among the proprietors of joint undivided 
estates, whenever sufficient cause sh.all be shown by the Revenue 
authorities, or by any of the individuals holding an interest in such 
estates, for the interposition of the Court of judicature, it shall be 
competent to the Zillah Judges to appoint a person duly qualrt'ied and 
under proper security to manage the estate, that is, to collert the rents 
and discharge the public revenue, and provide for the cultivation and 
future improvement of the estate (Reg. V. of 1812, sec. 26). The Judge 
was also competent,, upon the representation of the Revenue authorities, 
or of any such person a« aforestid to remove any manager so appoinicrl 
(ibid, sec. 27). A subsequent Regul.ation (V of 1S27) enacted that when 
the Zillah Court thought it just and proper under the provisions of that 


Regulation to piovide for the administration or management of lamlcd 
property, it should issue a precept to the Collector, directing him to 
hold the estate in attachment and appoint a person for the due care and 
management thereof, under good and adequate security for the faithful 
discharge of the trust in a sum proportionate to the extent thereof. The 
reference in Reg. V of 1S27 to Regulation V of 1812 w.as repealed by 
Act XVI of 1874, so th.at it is not now competent to a District Judge to 
send a precept to the Collector, directing him to provide for the man.ige- 
ment of an estate behmging to a joint undivided family. The fragment 
of Regulation V of 1812 which is still in force is incomplete, and in 
consequence almost inoperative. .Such being the present state of the law 
a majority of us have thought that this fragment might well be repealed, 
and a complete set of effective provisions substituted therefor.” (Rent 
Commission Report, Vol. i. paras. 135 and 136, p. 68). The sections of 
Reg. V of 1812 remaining in force are repealed by Schedule I of this Act. 

Co-8harer.~A co-sharer who has r,penc.l a separate account r.r makes 
separate collection for bis share is liable to havc.his share taken over by 
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the common manager unless his share is separated by metes and bounds 
{.Kumar Saradindu Roy v. Collector of Rangpur ti C. W. N., 1143). 


Procedure prescribed ^in the case of a multifarious 
application.— In a case in which one application was made jointly by 
twelve of the co-sharers of a certain property under this section calling 
upon the four remaining sharers in the property to show cause why a 
common manager should not be appointed to certain property consisting 
of 243 estates or taluks, of which about 60 bore separate numbers on the 
Collector’s Land Register, whilst other portions of the property were 
taluks and dependent tenures, kowlahs and raiyati holdings, and there¬ 
fore, did not appear in the Collector’s Register at all, it was laid down 
by the High Court, (1) that there need not be as many applications as 
there were estates or tenures mentioned in the application, but that, in 
the circumstances, the District Judge should call upon the applicants to 
state whether all of them were entitled in common to the various estates 
and tenures mentioned in the application, and, if not, to divide them¬ 
selves into as many groups as there might be properties held by them 
in common, and in this latter case, it would be necessary that each group 
of shareholders should put in separate applications ; (2) that if such 
separ<ite applications would have to be put in and not otherwise, separate 
Court fees should be levied upon each application ; and (3) that the notice 
in the case of tenures would be as provided by section 93 of the Act; 
it would be of the same character and to the same effect as in the case 
of estates {Fazal AH Chaudhri v. Abdul Majid Chaudkri, 14 Calc., 659 ; 
Kumar Saradindu Roy v. Collector of Rangpur, it C. W. N., 1143), 
When the owners are not the same an appointment should be made 
for each group of properties although the same m.anager may be ap- 
uointed for all. The District judge can consider the propriety of an 
.appointment at any stage of the proceedings (ibid). 


Appeal.—An application under this section is not a suit within the 
meaning of sec. 143, as the operation of that section is confined to 
suit between landlord and tenant. A proceeding under section 93 is 
not between landlord and tenant, but a proceeding initiated by some 
third person, who does not fill either of these positions. Under these 
circumstances, an order rejecting an application under sec. 93 is not 
appealable {Hossain Baksh v. Mutukdhari /,<»/, 14 Calc., 312). 

Suit. —A suit is maintainable for recovery of possession against a 
common maniiger who has been irregularly appointed, without a previ¬ 
ous complaint to the District Judge (/«</« Fthusan Rose v. Annapurna 
Mitra, 6 C. L. J., 216). ^ 
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94. If the co-owners fail to show cause as afore- 


Power to order 
them to appoint 
a man^r if 
cause is not 
shown. 


said within one month after service of 
a notice under the last foregoing section, 
the District Judge may make an order 
directing them to appoint a coiiimon 


manager, arid a copy of the order shall he served on 


any co-owner who did not appear before it was made. 


Extended to the districts of Cuttack, Puri .tnd Halasore, (Not., Jany. 
27 th, 1906). 


96. If the co-owners do not, within such period, 
Power to ap. being less than one month after the 

iToniertr^wt iifiaking of an order under the last fore- 
obeyed. going section, as the District .Judge may 

fix in this behalf, or, where the order has been served 
as directed by that .section, within a like jteriod after 
such service, appoint a common manager and report 
the appointment for the information of the Di.strict 
Judge, the District Judge may, unless it is shown 
to his satisfaction that there is a prf>spect of a .sati.s- 
factory arrangement being made within a rea.sonable 
time,— 


(а) direct that the estate or tenure be managed 

by the Court of Wards in any ca,se in which 
the Court of Wards consents to undertake 
the management thereof; or 

(б) in any case appoint a manager. 

Extended to the districts of Cuttack, Puri and Balasore (.Not., 
January 27th, 1906.) 

Rulings under this section. - On an application under section 
93 being made to a District Judge, he by consent of parties directed 
the estate to be managed by the Court of Wards. The Court of 
Wards took over the estate, but subsequently refused to .act, and 
the Board of Revenue directed that the estate should be released. The 
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District Jud{;e then issued notices to the co-sharers under sec. 93, 
calling on them to show cause why a common manager should not be 
appointed. The co-sharers appeared and objected, but one of them stated 
that he and the representative of certain minor co-sharers had agreed 
to appoint a private person manager of their estates. The District 
Judge, then, without holding any enquiry or taking evidence, passed an 
order purporting to be under sec. 95 of this Act, appointing the private 
person common manager temporarily until the co-owners should take 
steps under sec. 99 to satisfy the Court that they were in a position to 
manage the estate properly, rfe subsequently passed two orders on two 
separate applications by two of the co-sharers for the release of the 
estate, refusing to release it, as he was not satisfied that the man.agement 
would be conducted by the co-owners without injury to the rights of 
the minor co-sharers. It was held that the order of the Judge 
appointing the priv.ate person common manager, and his subsequent 
order refusing to release the estate were not legally made They were 
therefore, set aside {Gunodii Kanto Ray v. Prohliabati Dasi, 20 Calc., 
881.) A common manager cannot be appointed by consent of parties. 
The District Judge before he can make the order must find that there 
is <a dispute likely to cause inconvenience to public or injury to private 
rights existing between the co-sharers 'A'd/i Chiiran Ash v. Puibali 
Chantn Ash, 4 C. L. J , 564!. When a common manager has resigned, 
the District Judge cannot appoint .1 new common manager without 
recourse to the provisions of ss, 93 and 94 {D:v.t>Lt iVaih MUlra v. 
Hankutesh Lai Mttra, 10 C. W. .\., 437). This case was dissented from 
in Dwarka Nath MitU’r v. Hankutesh la! Mittcr, 7 C. L. J. 109, 
where it was held that the abdication of the manager has not the effect 
of restoring the state to the owners and the powers of the Ifistrict 
Judge are not exhausted by the appointment of a m.an<ager .and he can 
appoint a successor without a fresh application in a fresh proceeding. 
There is no provision in this Act authorising a District Judge, when 
an order, under sec. 95 of this .Act appointing a common manager has 
been made, to institute an enquiry as to the existence of certain accounts 
and papers and to examine persons on oath in such a proceeding, and a 
person giving false evidence in such a proceeding does not commit an 
offence under sec. 193 or sec. 199, I’enal Code {Abdut Mazui v. Krishna 
IjU Nag, 20 Ctilc., 724). A common manager was appointed under the 
provisions of this section with the consent of the co-owners. The share 

of one of the co-owners w!is then let out in/c.rru to some of the other 

owners. After the isara had come to an end, he gave a /><itm lease of 
his share to a third person, who beg.an to collect, or to attempt to collect, 
the rent due to hn\i a'ipatnidar. !t was hehl that he w.is bound by the 
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order appointing the common manager, as he took paint, knowing that 
the property was in charge of a common manager, appointed by an order 
of the Court, an order which under clause [3) of section 98 would have the 
effect of preventing any of the co-owners from themselves realising the 
rents due to their respective shares, and the patnidar was in no better 
position than the shareholder from whom he obtained the patni {Jagal 
Chandra Chaudhti v. Golak Chandra Ghosh 23 Calc., 522). A person 
appointed to be manager of an est.ate under the provisions of this section 
must have his name registered under sec. 78 of the Land Registration 
Act before he can recover rent from the tenants of the estate of which 
he has been appointed manager {Mokhul AH Chaudhri v. Gitish 
Chandra Kundti, 22 Calc., O34). 

Appointment complete. —Just as in the case of a receiver the 
appointment becomes complete when the reciuired security has been 
given and possession taken under the order {Dsoarka Nath Miller v. 
Bankutesh Lai Miller, 7 C. L. J., 109). , 

A common manager, appointed under this section has power to 
mortgage property with the permission of the District judge. While 
the common management exists, the powers of the co-owners must be 
regarded as in abeyance, and therefore a mortgage created by a co¬ 
owner during the e.xistence of the common management cannot in any 
way interfere with, or derogate from, the rights created under any tran¬ 
saction made by the common manager with respect to the joint pro¬ 
perties {Amar Chandra Kundu v. Golak Chandra Chaudhrt. 4 C. W. N., 
769). A common manager is competent on behalf of the co-owners to 
sue for the recovery of possession of land (Sido Sundari Ghosh v. 
Kaj Mahon Cuho, 8 C. W. N'., 214). 

96. The Local Goverrinicnt may nominate a 
Power to no- B-iiy local area to manage all 

minate persoti gstatcs and tenures within that local 

to act in .all 

cases under area foF which it may be nece.ssary to 

clause (o) of last v o 

appoint a manager under clause (b) of 
the last foregoing .section ; and, when any person has 
been so nominated, no other person shall be appointed 
manager under that clause by the District Judge, un¬ 
less in the case of any estate the Judge thinks fit to 
appoint one of the co-owners themselves as manager* 

Extended to the districts of Cuttuck, Puri and Balasure (Not., J.my- 
27th 1906.) 
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97. In any case in which the Court ot Wards 
The Court of undertakes under section 95 the inanage- 

estate or tenure, so much of 
c^u^^?)"wSrd*8’^ provisions of the Court of Wards 
Act, i879, as relates to the manage¬ 
ment of immoveable property shall apply to the 
management. 

* Extended to the districts of Cuttuck, Puri :md Ualasore (Not., Jany. 
27th 1906). 

98. (1) A manager appointed under section 95 

may, if the District Judge thinks fit, 
plicabh'To'niau- I’cmunerated by a fixed salary or per- 
centage of the money collected by him as 
manager, or partly in one way and partly in the other, 
as the District Judge, from time to time, directs. 

(2) Ho shall give .such security for the proper 
discharsfe of hi.s duties as the District Jud^e directs. 

(3) He shall, subject to tlie control of the Dis¬ 
trict Judge, have, for the purposes of management, 
the same powers as the co-owners jointly might but 
for his appointment have exercised, and the co-owners 
shall not exorcise any such power. 

(4) He shall deal with and distribute the profits 
in accordance with the orders «)f the District Judge. 

(5) He .shall keep regular accounts, and allow the 
co-owners or any of them to insi)ect and take copies 
of those accounts. 

(G) He shall [)as.s his accounts at such period and 
in such form as the District Judge may direct. 

(7) He may make any applicatit)n which the pro¬ 
prietors could make under section 103. 

(8) Ho shall be removable by the order of the 
District Judge, and not otherwise. 



300 


BENGAL TENANCV ACT. 


[Chap. IX. 


Extended to the districts of Cuttack, Puri and Balasore (Not., Jany. 
27th, igo6). 

The powers given by section 98 of the Bengal Tenancy Act to a 
manager of joint property appointed under section 93 “ for the purposes 
of management” include the power to mortgage or to sell the property. 

The restraint put upon the co-owners by section 98, sub-section (3) 
of the Act, whilst the estate is under management, is co-extensive with 
the power conferred on the manager : it does not extend to the exercise 
of individual rights. 

Where one of the co-owners of an estate under management mort¬ 
gaged his share, which in execution of a decree on the mortgage was 
purchased by the mortgagee : held, that the mortgagee thereby became 
a co-owner under the manager, and as such was entitled to the benefit 
of a decree for redemption in a suit on a mortgage of the estate by 
the manager (Amur Chandra Kundu s. Shoshi Bhusan Aty', 31 Cal., 
305 : L R.. 3[ 1 A., 24 : 8 C. W. N., 225). 

99. When tin estate or tenure has been placed 
Power to re- Under the nianagetnent of the Court 

ment of Wards, or a manager has been ap- 

owners. pointed for the same under section 95, 

the District Judge may at any time direct that the 
management of it be restored to the co-owners, if he 
is .satisfied that the management will be conducted 
by them without inconvenience to the public or injury 
to private rights. 

Extended to the districts of Cuttack, Puri and Balasore (Not., Jany. 
27th, 1906). 

There would seem to be nothing to prevent a District Judge acting of 
his own motion under this section, without being moved to do so by 
any of the persons concerned, provided he is satisfied on the point 
referred to. 

100. The High Court may, from time to time 

, , make rules defining the'powers and 

Power to make _ 

role*- duties of managers under the foregoing 

sections. 

Extended to the districts of Cuttack, Puri .and Balasore (Not., Jany. 
27th, 1906). 

The High Court’s rules under this section are printed in Appendix 111. 
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CHAPTER X. 

Record-of-rights and settlement of rents. 

The whole of the provisions of the former Chapter X were extended 
to Orissa by Notification of .Sept. loth, 1891. The present Chapter X 
has been introduced by the Hengal Tenancy (Amendment) Act, III, 
B. C., of 1898, which has been extended to Orissa by Xotific.ation of Nov. 
5th, 1898. It has been considerably modified by Act I, H. C., of 1907. 
and Act I, E. B C., of 1908. 

Modifications in this Chapter introduced by the Bengal 
Tenancy (Amendment) Act of 1898 .—The provisions of the 
Chapter, as they oritfinally stood in the Act, have been greatly modified 
by the Bengal Tenancy (.Amendment) .Act of 1898. The circumstances 
which led to the passing of this Amending Act are as follows. Very 
shortly after the commencement of the operation of Act VIII of 1S85, 
very great difficulties were experienced in settling rents under Chapter 
X, more especi.ally when its provisions were applied to the settlement 
of rents on a large scale. These difficulties were partly due to defects 
in the provisions of the Chapter itself, which did not allow of the publi- 
c.ation of a draft record as a preliminary to the settlement of rent, but 
required rents to be settled before the publication of even a draft of the 
record. They were also partly due to the fact that while Revenue officers 
in settling rents and deciding disputes regarding entries in the record- 
of-rights were bound to adopt the cumbrous and lengthy procedure of the 
Civil Courts, the High Court in interpreting the provisions of the 
Chapter, held that Revenue officers in proceedings for the settlement of 
rent had no jurisdiction to decide questions concerning the civil rights of 
the parties, and that the decisions of Revenue officers in such matters 
had no finality and might be subsequently questioned and set aside by 
suits in the Civil Courts. 

These dilficulties attracted the .attention of both Sir Charles Elliot 
and Sir*Alex. Mackenzie, while holding the office of Lieutenant-Covernor 
of Bengal, and shortly after the commencement of the term of Govern¬ 
ment of the latter, vis., in May, 1896, he submitted to the Government of 
India two alternative bills to remedy these defects, according to the 
first of which “ revenue officers were given a fairly free hand in settling 
rents and were relieved from the necessity of complying with the 
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formalities of the Civil Procedure Code, and treating the case of each 
individual raiyat whose rent Vas altered as a separate suit. Hut the 
Civil Courts were to retain the ultimate jurisdiction in ail' matters of 
status, right and title.” In the second Bill certain alterations were pro¬ 
posed tending “to simplify the procedure and at the same time to give 
to the decisions of the Revenue Officers that finality which the framers 
of the Tenancy Act intended them to have.” The first of these Bills 
was approved by the Government of India. It was accordingly intro¬ 
duced into Council on the 3rd April, 1897. 

At the time of the introduction of this Bill it was not intended to 
differentiate between the procedure for the settlement of rents in 
Government, and that in private estates. But after the introduction of 
the Bill into Council certain representatives of the zamindars objected 
to the proposed withdrawal of the jurisdiction of the Civil Courts in the 
settlement of rents in private estates. The Bill, as originally introduced, 
was therefore recast in the course of its progress through Council and the 
procedure for the settlement of rents in Government estates and other 
temporarily settled estates was -made quite distinct and separate from 
that for the settlement of rents in permanently settled est.ates. The new 
system was e.\tended only to the former (see Part II of this Chapter); 
while the existing law, with certain slight modifications designed to secure 
greater finality for the decisions of the settlement officers, was maintained 
in respect to the settlement of rents in estates of the latter class (see 
Part 111 of this Ch.apter). The following e.xtract from the .Statement of 
the Objects and Reasons for the Bill, while showing its aims and inten¬ 
tion so far as they relate to this Chapter of the Act explains what the 
system for recording rights and settling rents was under Chapter X, as 
originally passed, and what the' system now is under the modifications 
introduced by the Amending Act as regards the settlement of rent where 
a settlement of land revenue is being or is about to be made—in other 
words, so far as Part II of this Chapter only is concerned. 

“The aims and objects of this Hill”, (so far as they relate to Chapter 
X), “are—(I) to clear up doubts and difliciilties of procedure which have 
arisen in the course of experience in the working of Chapter X of the Bengal 
Tenancy Act, 188 .»; ( 2 ) to facilitate the sottleniont of rents when undertaken 
on a large scale, either for the pur]>OHe of settling land revenue or on tin; 
application of private individuals. ^ 

“As to point (I), the intention of the framers nf the Tenancy Ant, as 
explained in Council by Sir Bteuart Bayley, when presenting the report cif 
the Select Committee, clearly was fhtt all lU^pulfn affertiwj the record 
of ri'jhlt or JixnlioH of rentr were to he formally and finally decided by the 
Revenue Officer, subject only to apfaral to the Special Judge, and to a second 
appeal to the High Court in certain sporiifiwl <-ase«. Entries in flic rerrofd. 
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which were not dUputoil up to the time of final publication of the record, 
wore to be prcHunied to bo correct till the- contrary was proved. If a dispute 
ns to any entry in, or omission from, the record arose, it was to bo decided 
by the Revenue Offlocr, And his decision was to have the force and effect of a 
decree. So that every entry in the record as finally published was to have 
attached *'o it either (a) the presumption of correctness, or (6) the force anil 
effect of a decree of a Civil Court. Objoetions in’iibt be made at any time during 
the pulilicatiori of the draft record, which the Revenue Officer was to summarily 
hear and consider, and disputes raised at any time fiefore the final publication 
of the record were to bo heard and decided. The distinction between an 
objection and a dispute was not, however, clearly defined, and the result has 
been that the Civil Courts have in some cases held that the Revenue Officer is 
bound to hear, as civil suits, trifling objections which can be ailefjuately dis¬ 
posed of summarily, to the .satisfaction of the p.artie.s, without the expense 
and delay entailed by the formsl procedure of a civil suit, On the other 
hand, where Revenue Offi;ors have hoard and decided disputes, following the 
prooednro of the Civil I’rooedure Co le, ill which c.vscs it was intended that 
their decisions should, subjee‘ to appeal to the Spe-ial .ludge, be rr.n jndicata 
between the parties, the Civil C mrls have in some eases held that their deci¬ 
sions, though not appealed against, were not rr.s /itdiVulo. that no finality 
attached to them, and th.it if was open to the parties to re open the questions 
decided in the ordinary Civil Courts. ('“) 

“ Further, the Courts have held, where a survey is ordered to be made, 
and a reeord-of rights prepared, of a particular estate or local area, that the 
Revenue Officer has no jurisdiction to heir and decide the dispute, (’) and that 
when a dispute arises as to whether land claimed rent free was properly so 
hold or not, the Revenue Officer has no authoiity to hear and decide the 
dispute, (*) and again that when a dispute arises as bet ween one landlord 
and another landlord, or one tenant and another tenant, regarding the 
ownership or occupation of l.ind, the revenue OtUeor has n.) authority to 
hear and docide the dispute. (') It has, in short, been held the Revenue 
Officer can only hear and decide a dispute Is'tween a landlonl and tenant 
when the relatiunship of landlord and tenant is proved or admitted to exist. 

“ The effect of these decisions is to curtail to a very great extent the 
powers of the Revenue Officer to decide t he disputes arising out of hi.s pro- 
ceislings, to leave gaps in the record of-rights, and to drive the parties to 
litigation after the Revenue Officer has left the ground, even as regards 
matters which ho has nominally ilecided. 


(If Sue nnto toscetinii IWi. , i. , n. 

(‘.fi 8oo Parulil Sintui'V. Mt’ioii.i. ttile., .t's .- A.'ioa')ii A7,,o( v. /ii-too .><ii/i /"O. 
244 ; (an/of ,s7a(r v. Kajimuttiit, 2:i (’uli-, 2.'»7, sn.t .vxif.-i, .s.i'..' v. ./.e/ie .a.i 

17 0 sle.,V 41 .' 

(3) S«0 XarfnUiyt Nufft Hat v. V.K’rK’. 

Chatitlra Hai, Cak., 

(4) Soo PtptinanuH'l Sin;th v. Ha/iu (’nK'., *'T7 .• •<' 

Cftk., S 8 ; Kftrhn Khnti r. JJraJa Nath [ins, ‘J’J l*ak.» ’.'M. 

('») FanUit Hivilav v. 37s. 


'22 Oik., 

d'/rt»4 Raiy 


U1 ; fixlhu .ntihi lithi V. Bhnytean 
• f.ir.; ot' atiitf •'*. Ndai Singl,^ 21 
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“That this was not the intention of the framers of the Act is shown by 
the following extract from Sir Stenart Bayley'a speech in Connoil, in pre¬ 
senting the Report of the Select Committee on the Tenancy Bill as pa^ed ;— 

“Under the scheme, therefore, as sketched out in the original Bill, it 
will be observed (1) that the Revenue Officer, in recording rights, eould 
not decide any dispute which might arise, and consequently his record could 
bo of very little value ; (2) that the Settlement Officer, though he eould 
decide whatever disputes came before him, ooirld only deal in n preliminary 
sort of way with a largo class of disputes, which might afterwards lie tried 
out by a regular suit in a Civil Court ; (3) that, though no settlement civn 
in the nature of things be undertaken without the previous preparation of 
a record-of-rights, the two processes were unconnected in the Bill, and were 
treated as essentially separate and distinct. 

‘ I nee<l not take you through the sueeessive steps by which the procedure 
was altered, first in the Bill No. 11 of last year, a descri ption of which will 
be found in paragraphs 71 to 77 of our preliminary report, and then in the 
Bill of this year, as explained in paragraph 42 of our final report. It will 
lie sufficient if I explaiu to you the final result of our discussions ns embixlied 
in the bill now before you. First, then, wo have amalgamated the two 
processes. It was obvious that on a Revenne Officer beginning to recorii 
rights he would find himself face to face with numerous eases in which on 
one side or the other the status of the raij-at, the area of the holding, the 
amount of the rent payable, were the subjects of dispute. Unless he eould 
deal with these disputes his record would be of little value audit was obvious¬ 
ly absurd to empower one officer to settle questions of status and area, and 
then to send in another to settle questions of rent. 

‘It seemed equally unreasonable to empower a Revenue Officer, with all 
the parties and w'itnesses before him, to decide disputes, and to allow the 
whole matter to bo re-opened dt novo and fought out from the very beginning 
in a Civil Court. At the same time we wished in no way to diminish the 
security which parties now have in the decision of their eases by the most 
competent Courts, and in the right of appeal to the highest Court in the 
country. 

‘What we have done, then, has been to give the Revenue Officer, in the 
first instance, power to settle all disputes that may come before him. Where 
no dispute arises, he will record what he finds, he will'not alter rents, and 
his entries will only have a presumptive value in cases afterwards brought 
before the Courts ; where a dispute arises, he will <ieoide it on the same 
grounds by the same rules, and with the same procedure, as a Civil Court. 
His decision will be liable to appeal, like that of the ordinafy Civil Court, to 
a Special Judge, who may or may not be the Judge of the district, and will 
be subject to a farther special appeal to the High Court. In appeal, the High 
Court may settle a now rent, but in so doing is to be guided by the other 
rents shown in the rent-roll. In other words, there can Iss no second 
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appeal to the High Court merely on the ground that the rent has been pitched 
too high or too low, l^ut if a second appoal is preferred, as it may be on the 
ground that the Special Judge, owing to some error on a point of law has, for 
example, found the holding to comprise more land or less land than it actually 
does comprise, or has given the raiyat a wrong status, and if the appellant 
succeeds, the High Court ean, without altering the rate, reduce, or increase 
the rent, as the case may be. 

‘The decision of the Revenue Officer in disputed cases, subject to those 
appeals, will have the effect of a judgment of the Civil Court, and will be 
res JiidicatUf thus barring a fresh suit for enhancement for 15 years.’ 

“It is clear that the decision of the Civil Courts above referred to arc 
not ill accord with the intention of the framers of the Act expressed in 
the preceding extract, and it is thought that if the decisions of Revenue 
Officers are not, subject to appeal tcj the Spetdal Judge, have iiality 
on all questions that come before them, it is desirable to relieve them 
altogether of the duty of deciding disputes as civil suits, and to conhne 
them, in the first place, bo the preparatiiju of the record of existing facts, 
rents and status. This record will bo prepared, after careful investigation, 
under such rules the Local CJovernnieiit may prescribe. It will be 
published in draft, objections made to any entry in or omissions from it 
will be carefully considered and disposed of uiulcr such rules as may be 
prescribed by (iovernment ; tlien, it uill lx? finally pulilished and the pre¬ 
sumption of correctness W'ill be attiichcd to entries made in it. If the piirties 
afterwards wish to dispute the correctness of any entry or omission, they 
can do so in the Ci vil Courts, restrictions on resort to the Courts being imposed 
only in the ease where the entr}* relates to a rent settled. 

*‘As to the second object mentioned above, section 107 of ‘lie Act provides 
that in all proceedings for the settlement of rents under Chapter X, the 
Revenue Officer shall, subject rules made by the L(K?al Clovernnient adopt 
the procedure laid down in the Code «»f Civil Procedure for the trial of suits. 
This implies that each individual case must (subject to iiUHlifications made by 
the Ooveriimeiit rules for joiiuler of tenants holding under the same landlord 
in the same village) be dealt with separately, a separate record being made, 

^ and evidence being separately recorded in eacii <;asc. When a settlement ot 
rents is being made on a great scale, as is necessary when a settlement of 
revenue is being piade of a large area or in a large private estate, it is apiiivreiit 
that to make the rent of each individual tenant the subject of a separate suit 
must involve great waste of time and money. If an enlianceiueiit or reduction 
of rent is claimed on the ground of rise or fall of prices since the rents were 
last fixed, it is obvious that the alteration in prices, if once established for a 
local area, would affeob all tenants in chat local area whose rents were last 
settled at tho same time, and it would involve uiinocess^rry waste of time and 
money to record tho evidence over again and allow it to hv; disputed afresh 
iu each individual case. . 
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“It has always &cen recognised that Government oflioors, in settling rents 
for the purpose of ascertaining the assets on which revenue is to be basetlin 
temporarily settled estates, should have more discretion in tho_ matter of alter¬ 
ing rents than was allowable to private individuals in suits in the Civil Courts. 
The Bengal Government, however, in 1885 , with a view to showing that they 
claimed nothing in the way of enhanced rents in tlieir own estates, or in 
estates under settlement of revenue, wliicli tlicy wore not prepared to cdty 
cede to private landlords, consented to have the same rules and the sajne 
procedure applied to their own estates as were proposed for fixation of rent,in 
private estates ; l)ut apparently the diirerenec was jiot sullioiently cotisidered 
between the diinculties of a settlement ot rents on a great scale an<l a settlp- 
ment of rent of individual tenants by a Revenue Otiicer or Civil Court. Th 
individual oases it is easy to follow the procedure of the Civil Procedure Code’ 
but where hundreds of thousands of tenants’ rents have to be settled, it is moat 
diilicult, if not impossible, to follow the Civil Procedure Code, and to com¬ 
plete the proceeding within a reasonable time at a reasonable expenditure. 

“What is proposed is a prooedure which will facilitate settlement of rents 
on a large scale without unnecessary expense, and w'ithout materially altering 
the substantive provisions of the Act regulating enhancement or reduction 
of rents.” 

The above extract, so far as it deals with the settlement of rents, 
applies only to settlements when a settlement of land revenue is being 
or is about to be made. The details of the procedure to be adopted 
in such settlement are more fully explained in the commencement of 
Part II of this Chapter. 

The Bill was on the 26th Feby, 1898, referred to a Select Committee, 
who presented their report on the 19th .March, 1898. Certain trifling 
modifications were made on the Bill being considered in Council. It wh« 
passed on the 2nd April, 1898, and received the assent of the Governor- 
General on the 3rd May. It was first published in the Oilcutta Uascl/e 
as Act III, B. C., of 1898 and came into force on the 2nd November, 
1898. 

Pari 1. — Record-of-lt’Kjhts. ' • 

101. (1) The Local Government may, in any 
case with the previous sanction of the 
Governor-General in Council, and may, 
if it thinks fit, without such sanctio^ 'in 
any of the cases next hereinafter ttidA- 
tioned, mate an order directing that a survey be in^d© 


Jlecord-oJ-rights. 
Power to order 
survey and pre¬ 
paration of re- 
cord-of-rights. 
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and a record-pf-rights be prepared, by a Revenue 
Officer, in respect of the lands in [any] local area, 
[estate or tenure or part thereof], « 

(2) The cases in which an order may be made under 
this section without the previous sanction of the Gov- 
.ernor-General in Council are the following, namely :— 

[(a) where— 

(i) the landlord or tenants, or 

(m) a proportion of not less than one-half of 
the total number of landlords, or 

(Hi) a landlord, or a proportion of the landlords, 
whose interest, or the aggregate of whose 
interests, respectively, in the lands of the 
local area, estate or tenure or part thereof 
is not less than one-half of the total 
shares of all the landlords therein, or . 

(<v) a proportion of not less than one-fourth 
of the total number of tenants, 

•,applies, or apply, for such an order, depositing, or 
.giving security for, such amount for the payment of 
expenses as tho Local Government directs ; ] 

(6) where the preparation of such a record is 
calculated to settle or avert a serious dis¬ 
pute existing or likely to arise between the 
tenants and their landlords generally ; 

(c) where the local area, [estate or tenure or the 
part thereof] belongs to, or is managed by, 
the Government or the Court of Wards 
[or a Manager appointed by iihe District 
Judge under section 95 ;] 
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(d) where a settlement of land-revenue is being 
or is about to be made in respect of the 
local area, [estate or tenure or of the part 
thereof]. 

[S^xplaaalioti 1 .—The term “settlement of land-revenue,’’ as used in clausa 
(d), includes a settlement of rents in an estate or tenure which belongs to the 
Gov*rnment. 

Explanation 2 .—A superior landlord maj’ apply for an order under this 
section notwithstanding that his estate or part thereof is leased to a 
tenure-holder]. 

(3) A notification in the official Gazette of an 
order under this section shall be conclusive eivdence 
that the order has been duly made. 

[(4) The survey shall be made and the record-of- 
rights prepared in accordance with rules made in this 
behalf by the Local Government.] 

Sub-section ( i) has been extended to the Chota Nagpur division 
except Manbhum (Not., Feby. gth, 1903], but the words “in any case with 
the previous sanction of the Governor-General in Council, and may, if 
it thinks fit, without such sanction in any of the cases next hereinafter 
mentioned” have been omitted. Sub-sections (3) and (4) have been 
extended to the Chota Nagpur division except the district of .Manbhum 
without modification (Not., Feby. 9th, 1903). 

The words in light brackets in sub-sections (1), (2' (c), (2) ('d), 
the explanations ( 1) and (2) and sub-section (4) of this section have been 
inserted and added by the Amending Act, 111 , 11 . C., of 1898. 

The clause (a) to sub-section (2) in heavy brackets and the 
words in heavy brackets “or a Manager appointed by the District Judge 
under section 95,” added to clause (c), sub-section (2' have been inserted 
and added by .\ct I, B.C., of 1907 and Act I, E. B. C., of 1908. 

The old clause (a) to sub-section 2) ran as follows ;— 

(aj Where the landlords [or tenants] or a large proportion of the 
landlords or of the tenants apply for such an order and de¬ 
posit, or give security for such amount for the payment of 
expenses, as the Local Government directs ; 

There being no judicial determination as to what was meant by “a large 
proportion of the latidlurds or of the lenautH ” in this clause, it was ruled 
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Government, on the^ authority of the Advocate-General, that one half of the 
landlords v as a large proportion of them within the meaning of cl. (a) of this 
section, as it stood before the amendment (See Government of Bengal’s 
No. 2401-931 L. R., dated Deoembcr 6th, 1886, to Secretary, Board at. 
Revenue). 

Sub-section ( 2 ). Clause (a).— In the Notes on Clauses to the 
Bill of i960 it was said : 

“The words “ a large proportion of the landlords or of the tenants ” in 
section 101 (2) (a) are vague and have given rise to differences of interpreta¬ 
tion. It is desiraidc that the proportion of landlords or tenants, who may 
apply for a survey and record-of-rights, should bo more clearly defined ; 
one-fourth has been adopted as a reasonable proportion. It is always open 
to the OovcrrtnKint to grant or refuse sucli an apiilication if it should think 
fit, and the Government has alsofulldiscretioiiinregardtotheapijortion- 
ment of the costs of the operations under section 114. In the ease of co- 
sliurer landlords, either a fourth of tlie total number, or a co-sharer or 
co-sharers representing a fourth of the total interests, should he permitted 
to apply. There is sometimes difficulty in getting eo-sharcra to join|in sueh 
applications, anil it is thought equitalile that a considerable minority, sueh 
as one-fourth, should lie permitted to submit an application for the considera¬ 
tion of the Government. 

The Select Committee in their report observed ; 

“ Wo have raised the proportion of landlords whicli is to bo requisite for a 
successful application to one-half. It is represented that it should not be in 
tlie power of the minority to involve tlic majority in the considerable 
expenses which a survey ami preparation of a record-of-rights entail." 


Payment of expenses.—For the rules for the deposit of the costs 
of a survey and record-of-rights, see Board’s Settlement Manual, 1908, 
Part I, chap. VI and Part II, chap. XIV. 

Government will not publish the notification until the Board of 
Revenue has reported that the costs have been deposited (G. O. No. 
1799, dated 28th April, 1899). 

Sub-section ( 2 ). Clause (o).—In the Notes on Clauses to the 
Bill of 1906 it is said ; 

“ The addition to section 101 (2) (o', made by the clause will enable a 
survey and record-of-rights to be made in tho case of an estate placed under 
a manager appointed by tho District .Fudge under section 93. The proper 
management of such estates will often Ihi greatly facilitated by survey and 
the preparation of a reoord-of-rights. It seems reasonable that they should 
Iks placed on tho same footing as estates taken over hy the Court of Wards,** 
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Sub-section ( 2 ). Clause (d). —The words “or is about to be made ” 
occurring in this clause were first introduced into the clause by Bengal 
Act V of 1894, s. I, (now repealed) in order to legalize settlement oper- 
atiens in Orissa before the expiry of the period for which the land revenue 
of that province had been fixed. 

Sub-section ( 2 ). Explanation i.—This explanation is taken 
from s. 2, Act V, B. C., of 1894. Its object is to 

“ make clear what was the intention of the present law, namely, that 
a settlement of rents in esUrtes held direct by Government is included in the 
term settlement of revenue, and, therefore, that when a reeord-of-rights of 
such estates is prepared, a settlement of the rents of all tenants can be made.” 
(Statement of Objects and Reasons, Bill I, para. 23). 

But, under the proviso to section 104, which was added by section 24, 
Act I, B. C., of 1907, it is not necessary to settle the rents of all tenants, 
when a record-of-rights is being prepared in an estate or tenure belong¬ 
ing to Government, if it does not appear expedient to the Local Govern¬ 
ment to do so. 

Sub-section ( 2 ). Explanation 2.—The object of this explana¬ 
tion is explained in the Objects and Reasons for the Bill, para. 22, as 
follows 

“ Doubts have been raised whether, when a proprietor has leased his estate 
to a farmer temporarily, he can apply for a survey and record-of-rights or 
settlement of raiy.rts’ rents. The grounds of those doubts are that section 
10-t (2) of the Act speaks only of the landlord applying .and that the farmer 
is the raiyal’.s immediate landlord. It is desirable that a proprietor should 
not be debarred from obtaining a record-of-rights or settlement of rents 
merely bcoau.se he has temporarily sub-let his estate. The exxdanatiuns make 
it clear that he is not so debarred.” 

The explanation, it may be added, was framed and introduced to 
meet a case which actually occurred, in which the tenants of an estate 
colluded with the temporary tenure-holder, paid him heavy salamies 
or bonuses and induced him to reduce their rents to nominal amounts. 
Under the former law, the proprietor could in these circumstances do 
nothing, though he knew that on the expiry of the temporary tenure- 
holder’s lease, the reduced rents accepted by the tenure-holder would 
be binding (or practically so) upon him. 

Sub-section ( 4 ). Processes of survey and record-of-rights - 
The processes ordinarily to be comprised in a survey, rccord-of-riglus 
and settlement of rents under this Chapter are enumerated in rule 
3, Chap. VI, of the Govt, rules under this Act (Appendix 1 : see also the 
Board of Revenue’s Settlement Manual, of 1908, Part 1 , Chap. I, r. 5, p, 2.) 
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What the reoord-of-rights is to consist of and to contain.— 
According to rule 8, Chap. VI of the Govt, rules under this Act, the 
record-of-rights to be published under sec. 103A of this Chapter shall 
consist of the khewat (or abstract record-of-rights of proprietors and 4 
tenure-holders) and the khatian (or detailed record of each tenancy). 
Forms of these, records taken from the hoard of Revenue’s Survey and 
Settlement Manual, Appendi-x G, are printed in the Appendix II to this 
book. Rules 9 and 10 of Chapter VI of the Govt, rules under the Act 
specify what each of the records is to contain. According to sec. 2 (2) 
of Act III, 15 , C., of 1895 (The Land Records Maintenance Act), by the 
term record of rights “shall be understood the settlement record of tenant- 
rights called the khatian or such new editions of such record as may be 
prepared under rules made under this Act, or such other corresponding 
record of tenant-rights as may be declared by the Board of Revenue to 
form the record-of-rights for any district or part of a district. A record- 
of-rights includes entries duly made in a register of mutations.” But this 
definition applies only to proceedings under Act III, B. C, of 1895. It 
was framed with the view of excluding from the operation of that Act 
mutations of proprietary interests, which were considered to be sufficiently 
provided for by the Land Registration Act tVll, B. C., of 1876). Khewats 
were, therefore, excluded from the record-of-rights, as defined in Act III, 
B. C , of i895.( I ) 

When a settlement of land revenue is being or is about to be made 
under part II of this Chapter, and a settlement rent roll is prep.ared it is 
to be incorporated with the record-of-rights (sec. 104 F). But this has 
to be done before the record-of-rights is fin.ally published (see sec. 103.A). 
When a settlement of land revenue is not being or is not about to be 
made, and rents are settled under part III of thi.s Chapter, then, the 
Revenue Officer is to note in the record-of-rights all rents settled by him 
under sec. 105 and all disputes decided by him under sec. 106 (sec. 107.) 
This has to be done after the final publication of the record-of-rights 
The record-of-rights published, whether in draft or finally contains, when 
a settlement of land revenue is not being or is not about to be made, 
only entries of rents recorded as payable at the time the record-of-rights 
is being prepared. 


O) Thirt Aft is of very liiniled application. At prcKcut it lias only been niatio applicabl 
tt) the thaiiJis of Hitjipur in tlu* tiistricl. of Mu»\IT:irptn* anti Ib‘t1i;ili in tin* tiitstriot I'f Chun 
]i!U*an (HOC (iovt Nt>t., No. .MlOT, J.. U., tlTUsI *.*th |>.v. isiL.i ttiui paivanii Snjtunutlm i 
tlnnas Mhisfwanpur and Nuinli^frafu inti • di^ttrict t»f Midnapnv N«»t., No. 

li. It, tlal'il Nov. iS'.iii). Unlfs ai I ftnins muter tlu- .\et wercpubUshod\vith(M»v 

.Niit., No. VJDr., L. U.. .latod ‘.‘th l>«e ISo. itho (in .rt, l>tv. lilh. I’art I i 

Thoso mil's h.ivc luicn ainondt'd *n tho'.Mb Dcil and moilitivd by tlovt. Notitlc:i 
ti.ms, No lOVt. L. 11, of I3th Oct,. IStKs ai I Nus, 3PJ U H, of IVby, and 1037. L, U,. 
dutud l-Hh A])ril, 13M7. 
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102. When an order is made under section 101, 

Particulars to particulars to be recorded shall be 

he recorded. Specified in the order, and may include 
either without or in addition to other particulars, 
some or all of the following, namely:— 

{a) the name of each tenant [or occupant] 

(6) the class to which [each tenant] belongs, 
that is to say, whether he is a tenure- 
holder, raiyat holding at fixed rates, [settl¬ 
ed raiyat], occupancy-raij’at, non-occu¬ 
pancy raiyat or under-raiyat, and if he is a 
tenure-holder, whether he is a permanent 
tenure-holder or not, and whether hi.s rent 
is liable to enhancement during the conti¬ 
nuance of his tenure ; 

(r) the situation [and] quantity and [one or 
more of the] boundaries of the land held 
by [each tenant or occupier] ; 

((f) the name of [each tenant’s] landlord ; 

[((M) the name of each proprietor in the local 
area or estate] ; 

(e) the rent payable [at the time the record-of- 
rights is being prepared] ; 

(/) the mode in which that rent has been fixed 
—whether by contract, by order of a 
Court, or otherwise ; 

{(j) if the rent is a gradually increasing rent, 
the time at which, and the steps by which, 
it increases; 
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[{gg) the rights and obligations of each tenant 
and landlord in respect of— 

(<) the use by tenants of water for agricul¬ 
tural purposes, whether obtained from a 
river, jhil, tank or well or any other 
source of supply, and 

(«) the repair and maintenance of appliances 
for securing a supply of water for the 
cultivation of the land held by each 
tenant, whether or not such appliances 
be situated within the boundaries of such 
land] ; 

{h) the special conditions and incidents, if any, 
of the tenancy ; 

[(/) any right of way or other easement attach¬ 
ing to the land for which a record-of-rights 

o o 

is being prepared] ; 

Koi- Kastorn Ui'nj'al and Assam for tin' words “attaohinn to’' road “over 
or apimrtonaiif. to." 

[(/) if the land is claimed to be held rent-free 
—whether or nut rent is actually paid, and, 
if not paid, whether or not the occupant is 
entitled to hold the land without payment 
of rent, and if so entitled, under what 
authority.] 

The first sentence of this section has been extended to the Chota 
Nagpur division e.xcept the district of Manbhum (Not., Feby. 9th, 1903), 
but the words' “and may include” to the end of the section have not been 
so extended. 

The words in light brackets in this section have been added by the 
Amending Act of 1898. 

Clauses (M), {.s^) and (i) have been added and the former clause (i) 
has been re-lettered (j) by sec. 20, .^ct I, U. C., of 1907 and Act I, E. B. 
C., of 1908. And it is further provided th.it clause (.%’) shall be deemed 
to have been so inserted from the commencement of the Bengal Tenancy 
(Amendpient) Act, 1898. 
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Clause (b).—The enumeration of tenants in this clause, as it 
originally stood, was defective, as it did not include “ settled raiyats.” 
The term occupancy-raiyat,” used in the Act, does not cover “settled 
raiyats.” See notes to sects. 4 and 20, pp. 52, 97. 

Clause (c).—" One or more of the boundaries’ is substituted for 
‘boundaries’ f. e., all the boundaries. It is sometimes unnecessary to 
encumber the record with all the four boundaries of all the fields, and, 
in such cases, it adds unnecessarily to the expense to do so.” (Statement 
of Objects and Reasons, para 23). 

Clause (dd).—In the Select Committee’s report on the Hill of 1906 
it is said : “ It is important that the record should show the name of 
each proprietor. It was prob.ibly contemplated that clause (li) of section 
102 would be sufficient, but it does not cover the case of an owner who 
has no tenants.” 

Clause (e).—“ The words ‘at the time the record-of-rights is being 
prepared’ have been added to make clear the meaning of the law, as 
* doubts h.ave been raised whether ‘the rent payable’ means the rent 
payable in future or in the past, or at the time the record is being 
prepared.”— (Id). 

Clause (gg).—In the Notes on Clauses of the Hill of 1906, it is said : 

“It has been the practice in ino.'t siu vei’s and records-of-rights made within 
recent years to include .among the particulars entercsl in the reeord-of-rights, 
a record of the rights and obligations of landlords and U nants with regard 
to the use of water for agricultural purposes. Conllicting opinions have been 
given by the legal advi.ser.s of the < iovernment as to whether such a record 
can be m.ade under the present .section 102. Such records have been found use¬ 
ful in areas in which irrigation is a matter of importanc<t ; this clause therefore, 
is intended to authorise the making of such records in future, and also to place 
beyond doubt the validity’ of those whi<;h have already been made.” 

This last sentence refers to the provision th.it this clause sh.all be 
deemed to have been inserted in the Act from the commencement of the 
Bengal Tenancy (Amendment) Act, 1898. 

Clause (i).—In the Report of the Select Committee on the Bill of 
1906 it is said : 

“It has l>een brought to our notice that doubts have been expressed re¬ 
garding the .authtwity of the Revenue Ollieer, making a reoord of-rights under 
Chapter X of the Act, to include in such recoiil entries relaliiig to rights of 
way or other easements Such matler.s, though not special conditions or 
incidents of a tenancy, may materially alleet its value, and wo consider that 
it is advisable that they should bo included in the reeord-of-rights.” 
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The new clause counteracts the ruling of the High Court in the case 
of Haro Mohan Chauramani v. Pran Nath Mitter, (27 Calc., 364 ), where 
it was held that the existence of a right of way was not one of the 
conditions or incidents of a tenancy, and that a Settlement Officer had 
no jurisdiction to make an entry in respect of an alleged right of way 
in a record-of-rights. 

Clause ( j).— This clause “is added to ni.ike it quite clear that the 
Revenue Officer has authority to ascertain and record whether land is 
held rent-free or not. He had this authority qnder the old law of 
settlement.” —(/(f). But in liadha Kishor Manikya v. Dtirga Nath 
Bhuftacharjya (32 Calc., 162 ), decided under Chapter X before it was 
altered by the addition of this clause, it was held that the words “every 
settlement of rent or decision of a dispute by a revenue-officer’’ are 
applicable only to those c.ases which a revenue-officer has jurisdiction 
to try, and are not applicable to a decision of a Settlement Officer as 
to the validity of a lakhcraj title under section 104 of the Act. The pro¬ 
ceedings of the Revenue Officer under this clause will be of a summary 
and not of .a judicial character. Any one interested who wishes to call 
in question the correctness of the particular record by the Revenue 
Officer may raise an “objection ” before him (sec. 103 .-^). 

Remedies of persons affected by settlement proceedings. 
When the particul.ir recorded under this clause is followed by an entry 
ill, or an omission from a settlement rent roll, which is only prepared 
when a settlement of land revenue is being, or is about to.be made, any 
one aggrieved by such entry or omission may, before the final publication 
of the settlement rent roll, 

(1) rai.se an “objection” before the Revenue Officer (sec. 104 E', and 

( 2 ) appe.al against his decision to the Superior Revenue authority 

prescribed by (lovernment to hear such appeals (sec. 104 G). 

After the settlement rent roll has been incorporated with the record- 
of-r>ghts, and the latter has been finally published, any person aggrieved 
by an entry in, or an omission from it, may also 

( 3 ) institute a suit in the Civil Court under section 104 H, or 

( 4 ) institute a declaratory suit under sec. iii.\. 

When the p irticular recorded under this clause is recorded in the 
course of a settlement in which a settlement of land revenue is not being, 
or is not about to be, made, then either the l.indl >rd or the occupant of 
the land concerning which the particul.ir is recoidsd may 

( 1 ) within two months of the date of the certiiic.ite of the final publica¬ 
tion of the record-of-rights, apply for a settlement of a fair and 
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equitable rent for the land in the course of which certain issues 
may be framed and decided (secs. 105 and losA), 

(2) appeal against the Revenue Officer’s settlement of the rent or 

decision of the issues decided under section 105 A, to the Special 
Judge [sec. 109A (3)], 

(3) within three months from the date of the certificate of final pub¬ 

lication institute a suit before the Revenue Officer in respect 
of any matter other than the settlement of the rent or an issue 
raised under sec. 105A (sec. 106), 

(4' appeal against his decision to the Special Judge [sec. 109A (2)], 
and 

(5) present a second appeal against the Special Judge’s decision to 
High Court [sec. 109A (3)]. 

[102A. The Local Government may, for the 
purpose of settling or averting disputes 

Power to order ^ vi 1 ° • 1 ° 1 i 

survey and pre- existing oi' likely to arisc between land- 

paratioii of re- . 

cord-ofrightsaa lords, tenants, proprietors, or persons 
belonging to any of those classes regard¬ 
ing the use or passage of water, 

make an order directing that a survey be made, 
and a record-of-rights be prepared, by a Revenue- 
officer, in order to ascertain and record the rights and 
obligations of each tenant and landlord in any local 
area, estate or tenure or part thereof, in respect of— 

(a) the use by tenants of water for agricultural 
purposes, whether obtained from a river, 
jhil, tank, or well or any other source of 
supply ; and 

(d) the repair and maintenance of appliances for 
securing a supply of water for the culti¬ 
vation of the land held by each tenant 
whether or not such appliances be situated, 
within the boundaries of such land.] 
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This section has been inserted in the Act by s. 21, Act I, B. C., 1907. 
In the Notes on Clauses of the Bill of 1906 it is said : 

“ Xho object of this clause is to give the Local Government i)ower to make 
a record of the rights and obligations of landlord and tenant in regard to 
the use of water for agricultural purposes, independently of a general reeord- 
of-rights under section 101, when such a course appears necessary for the 
purpose of settling or averting disputes.’’ 

The Select Committee in their report point out that the new section 
will apply to disputes between all classes of persons, not only as to the 
.use of water, but also as to the passage of water through lands not 
benefitted by it. 

103. On the application of [one or more of the] 

Tower for Rc- 
vpnue-offtoer to 
record particul¬ 
ars on applica¬ 
tion of proprie¬ 
tor or tenure- 
holder [or large 
proportion of 
raiyats.] 

by the Local Governnient, a.scertaiu and record all 
or any of the particulars specified in section 102 with 
respect to the estate or tenure or any part thereof. 

Effect of this section.—Under section loi (2)ia) the landlord, or 
tenants or a large proportion of cither, m.iy .apply for an order for a 
survey and record-of-rights, but before such an order can be made the 
sanction of the Local Government is required. Under this section one 
or more of the proprietors or tenure holders or a large proportion of the 
raiyats may .apply for the ascertainment and record of the particulars 
specified in sec. 102, and no sanction of the Loc.al Government is re¬ 
quired before such an application can be granted. The application 
should be made to the Collector of the district. (See rules gi-ioo. Chap. 
VI, of the Govt, rules under the Tenancy Act). In e.vplanation of the 
introduction of the words “ one or more ” into this section, in the State¬ 
ment of Objects and Reasons of the Bill, para 24, it is said :— 

“ Under the soution as it slniuh in the Act, all thu proprietors or tenure- 
holders must apply ,^but there ssems to bo no reason why an obstructive 
eo-sharor should have power to provont other co-sharers from obtaining a 


proprietors or tenure-holders, [or of a 
large proportion of the raiyats, of an es¬ 
tate or tenure,] and on [the applicant or 
applicants] depositing or giving security 
for the required amount for expense.s, a 
Revenue Officer may, subject to and in 
accordance with rule.s made in this behalf 
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survey and rcoord-of-riglils, if they wish to do so, and are willing to deposit 
or give security for the expenses.” 

The insertion of the words “one or more” in this section may be of 
advantage to purchasers of fractional shares in estates or tenures. 
Under the section, as it formerly was worded, they were often unable 
to derive any benefit from their purchases in consequence of the pro¬ 
visions of sec. i88 of this .Act, which require all joint landlords to act 
collectively or by a common agent. 


The Board of Revenue in their Cir. No. 2 of October 1899, have 
directed that no action on applications under this section is to be taken 
unless and until the necessary deposits have been made for carrying 
on the work in connection therewith. 


It has been held by the High Court that proceedings under sec. 103 
of the former Chap. X of the Act are suits, and that, therefore, the provi¬ 
sions of the Code of Civil Procedure apply to them {Achha Miati v. 
Dut\^a Chiiran La/ta, 25 Calc. 146 : 2 C. W. N., 137). Sections 
104—108 of the Bengal Tenancy Act (before the amendment of 1898) 
apply to proceedings taken under section 103 in the same way as to pro¬ 
ceedings taken under section 101. 

On an application under section 103, a Revenue Officer is competent 
to make a survey and prepare a record-of rights without any order of the 
Government under section tot {D/tarani Kant Lahiri v. Gabcr Alt 
Khan, 30 Calc., 339 : 7 C. \V. N., 33). 


The particulars specified in section 102, when recorded and compiled 
under s. 103, amount to a “ Record-of-rights,” and proceedings taken by 
a Revenue Officer after making a record of the particulars under s. 103 
including those under s. 105, are therefore not void for want of jurisdic¬ 
tion. In this case it was obseved by Pargiter, J., that the difference 
between s. 103 of the old Chapter and the present section is that under 
the former the Revenue Officer was to record the particulars specified 
in s. 102. The present section gives an applicant the right to select what 
particulars he may wish to have recorded. If the applicant asks that 
all or almost all the particulars mentioned in s. 102 be recorded, the record 
would constitute a “ record-of-rights,” but if only the particulars mention¬ 
ed in clauses {a) and (c) of s. 102 be recorded, they not involving any 
rights, the record could hardly be called a “ record-of rights ” {Sudhendu 
Narain Acharjee v. Govinda Nath Sarkar, 32 C:ilc.. 518 : 9 C. \V. N., 
504 ; I C. L. J., 239). See also Seodhyan 1 ‘andc v. 4 ieni Pershad Koeri, 
9 C. L. J., 67«). 
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103 A. (1) When a [draft] record-of-rights has 
been [prepared], the Revenue Officer 
Preliminary pub- shall publish the draft in the prescribed 

lication, ainenrl- i j i •, i i 

rnont aiKi filial i)ui> manner and tor the prescribed period, 

lication of record. i i 11 i • i 

of-rigiitH. ii'iid shall receive and consider any 

objections which may be made to any 

entry therein, [or to an}’^ omission therefrom], during 
the period of publication. 

(2) [When such objections have been considered 
and disposed of according to such rules as the Local 
Government may prescribe, and (if a settlement of 
land revenue is being or is about to be made) the 
Settlement Rent Roll has been incorporated with the 
record under section 104 F, sub-section (3)], the Reve¬ 
nue Officer shall finally frame the record, and shall 
cause it to be finally published in the prescribed 
manner and the publication .shall be conclusive evi¬ 
dence that the record has been duly made under this 
Chapter. 

(3) [Separate draft oi final records may be pub¬ 
lished under sub-section (1) or sub-section (2) for dif¬ 
ferent local areas, estates, tenures or parts thereof.] 

This section has been extenJed to the Chota Nagpur division, except 
the district of Manbhum (Not., Feb. 9th 1903), but the words in sub¬ 
section (2) “and (if .a settlement of land revenue is being or is about to 
be made) the Settlement Rent Roll has been incorporated with the re¬ 
cord under section 104 F, sub-section (3)” have been omitted. 

The provisions of this section are founded on those of section 105 of 
ActVllIof 1885. The words in brackets have been added by the 
Amending Act of 189S. 

An order striking olT a petition of objection under sec. 103 .-V for 
default is not a judicial order, nor does it operate as n's judicaia 
{Niisarulhi Miah v. Aminiddi, 3 C. 1 - J., 133). 

If there is no settlement of rent uniler Chap. X, the entry in the re- 
cord-of-rights, if it was duly published, would be only prima facie 
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evidence in favour of the landlord—which may be rebutted by the tenant 
{Ashutosk Nath Rat v. Ishan Chandra Dey, g C. W. N., cclxxix). The 
presumption in favour of the accuracy of an undisputed entry as to the 
rate of rent is sufficiently rebutted by the decree in a contested rent suit 
inter parties showing a different rate (Ghaneshyam Misscr v. Padmanand 
Sin^h, 32 Calc., 336 : (i) i C. L. J., 134 ; g C. W. N., 610) and when in 
a certain khewat it is stated that certain persons are joint holders of a 
tenure this is rebutted when it is shown that for 60 years the tenants, 
had separately held possession of their separate plots on payment of 
separate rents (Raj Narain Mitra v. Anant Tarai, 10 C. W. N., go8). 

When there has been no settlement of rent and no final publication 
of the record-of-rights, an order under section 103A disallowing an 
objection under section 103 A is not a final order or an order having a 
Judicial effect. A suit brought to obtain a declaration that certain entries 
in such record are incorrect is not, therefore, barred either under art. 14, 
Sch. II of the Limitation Act, or section 104 H, read with section 111 of 
this Act (Mahadir Prasad Sahu v. Keiual Kisscn Sin^h, 2 C. W. N., 22« ; 
Ram Ghulam Singh v. Dishnu Pragash Singh, it C. \V. N., 48.) 

When a Revenue Officer disposes of an objection summarily without 
adopting the procedure laid down in the Code of Civil Procedure for the 
trial of suits, his order will not be open to appeal or second appeal, nor 
will it have the ot rcs-judicala (Kutban AH v. Jaffar AH, 28 

Calc., 471 : 5 C. W. N., 798). Though a survey khatian may not be 
evidence under section 103 B, it may be evidence of the conduct of the 
parties at the time of the survey and so admissible [Kalitara Chaudhrain 
V. Hara Kishor Rai, i C. L. J., 8 «). But under section 103 B, as 
amended by Act I, . C., of 1907, every entry in a finally published 
record-of-rights is evidence of the matter referred to in such entry. 

The rules prescribed by Government for the preliminary and final 
publication under this section of the record-of-rights are to be found in 
rules 62 and 79 of the revised Chap. VI of the Government rules under 
the Act. Objections made under this section are to be disposed of in 
accordance with rule 63. 

Court Pees.—In exercise of the powers conferred by section 35 of 
the Court Fees Act, 1870 (VII of 1870', the Governor.General in Council 
is pleased to remit the fees chargeable under the said Act on certified, 
copies of entries in a record-of-rights furnished, in accordance with any 
rules for the time being in force under the Bengal Tenancy Act, 1885 
{VIII of 1885), after the final publicaiion'of such record-of-rights under 
section 103 A (2) of that Act (vide India Government Not., No. 4634 


(1) This dedfion reviown the decision in thu tmiur cabo reported at 0 C* W. N., V14. 
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£xc., dated Simla the 18th August 1905)—Rev. Cir. Nov., 1905. For 
the rules referred to, see rule 43, Chapter VI of the Government rules in 
Appendix I. 


103 B. [A certificate, signed by the Revenue Officer, stating that a 
record-of-rights has been finally published under this 
Chapter shall be conclusive evidence of such publica¬ 
tion and] every entry in a record-of-rights [so published] 
shall be presumed to be correct until the contrary is proved. 


Presumption as to 
uorroctDOHH of rcco* 
rd-of-rights. 


Extended to the Chota Nagpur Division except the district of Man- 
bhum (Not., Feb. 9th, 1903). The present law in this division is Act VI 
B. C. of 1908, parts of which have been extended to Pargunas Barabhum 
and Patkum'in the district of Manbhoom. 


This is founded on sec. icx;, sub-sec. (2), of Chap. X, as originally 
framed. The words in brackets have been introduced by the Amending 
Act of 1898. 

The presumption is applicable to a suit instituted before the publica¬ 
tion of the record-of-rights in which the entry is contained (^Macdonald v. 
Babu Lai Purbt, 4 C. L. J., 519). 

When the record-of-rights does not show that there has been a settle¬ 
ment of rent under Chapter X of the Bengal Tenancy Act, the entry of 
the rent payable in the record is only prima facie evidence in favour of 
the landlord and is liable to be rebutted. But where a rent has been 
settled and duly entered in the record, such entry of the rent will have 
the force of a decree {Abdur Rashad v. Jogesh Chandra Rai, 10 C. W. 
N., cxxviii : 3 C. L. J., 94«). 

New Section 1 03B. —The following section has been substituted 
for the above section in Bengal by section 22, Act I, B. C., of 1907 and in 
Eastern Bengal and Assam by sec. 21 of Act I, E. B. C., of 1908. 


EASTERN BENGAL & ASSAM. 


[103B. ( 1 ) In any suit 
I, or other pro- 

Presumptionas , 

to final pubiioa- ceedinff in 

tipn and correct- , ® 

iiesa of record- which a re- 

of-rights. I* ■ , . 

cord-of-rights 
prepared and published 
under this Chapter, or a 
duly certified copy thereof 
21 


[103B. (1) When a re- 

„ ., cord-of-rights 

Certificate ot ° 

and presumption hasbeenfinal- 
as to final puhli- 

cation, and pro- ly published 
sumption as to 

correctness of re- under SectlOn 
oord-of-rights. ^ , 

103 A, the 
Revenue-officer shall, 
within such time as the 
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or extract therefrom, is 
produced, such record-of- 
rights shall be presumed 
to have been finally publi¬ 
shed, unless such publica 
tion is expressly denied ; 
and a certificate signed by 
the Revenue-officer, or by 
the Collector of any dis¬ 
trict in which the local 
area, estate or tenure or 
part thereof to which the 
record-of-rights relates, is 
wholly or partly situate, 
stating that a record-of- 

rights has been finally 
published under this Chap¬ 
ter, shall be conclusive 
evidence of such publica¬ 
tion. 

(2) The Local Govern¬ 
ment may, by notification, 
declare, with regard to 
any specified area, that a 
record-of-rights has been 
finally published for every 
village included in such 
area, and such notification 
shall be conclusive evi¬ 
dence of such publication. 

(3) Every entry in a re¬ 
cord-of-rights so published 


Board of Revenue, may, 
by general or special order, 
prescribe, make a certi¬ 
ficate stating the fact of 
such final publication and 
the date thereof and shall 
date and subscribe the 
same with his name and 
official title. 

(2) The certificate of 
final publication, or in the 
absence of such certificate, 
a certificate signed by the 
Collector of any district 
in which the local area, 
estate, tenure or part 
thereof to which the re¬ 
cord-of-rights relates, is 
wholly or partly situate, 
stating that a record-of- 
rights has been finally 
published on a specified 
date, shall be conclusive 
proof of such publication 
and of the date thereof. 

(3) The Local Govern¬ 
ment may, by notification, 
declare, with regard to any 
specified area that a re¬ 
cord-of-rights has been 
finally published for every 
village included in such 
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shall be evidence of the 
matter referred to in such 
entry, and shall be pre¬ 
sumed to be correct until 
it is proved by evidence 
to be incorrect]. 


area and such notification 
shall be conclusive proof 
of such publication. 

(4) In any suit or other 
proceeding in which a re- 
cord-of-rights prepared 
and published under this 
Chapter, or a duly certifi¬ 
ed copy thereof or extract 
therefrom is produced, 
such record-of-rights .shall 
be presumed to have been 
finally published, unless 
such publication is ex¬ 
pressly denied. 


(5) Every entry in a re- 
cord-of-rightsfinally publi¬ 
shed shall be evidence of 
the matter referred to in 
such entry and shall be 
presumed to be correct 
until it is proved by evi¬ 
dence to be incorrect.] 


Section 103 1 > has been sub¬ 
divided into 5 clauses instead of 
three as in the Bengal act. The 
only material change, however, is 
th,at made by clause (i) directing 
the Revenue officer to frame the 
certific<ate of final publication. 

The reason for the change is thus 
set out by the Seleit Committee 
“ In priHVi'ilings itudcr section 104A, 
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section 105 and section 106, limitation 
runs from the date of the oertiOuatc of 
final publication. 

We have therefore made express pro¬ 
vision that the Revenue oHioer shall 
frame such a eertitieate. 

The date of the certificate and the 
date of final puldication are not 
necessarily the same and as the date 
of final publication, is of importance 
we have provided that the date as 
well as the fact of final publication 
shall bo specified in the certificate 
and that the Revenue oflieer’s certi¬ 
ficate 01 ' a certificate signed by the 
Collector shall be conclusive priMjf 
of both.” 

In the Notes on Clauses of the Bill of 1906, it is said with reference 
to this new section 103B : 

“This clause modifies the present section 10315. with the object of ilelining 
more clearly the weight to be attached to the entries in a linally published 
record-of-rights and to facilitate the proof of final publication. At present, 
diffieidties are sometimes raised in the Appellate Courts owing to the certifi¬ 
cate of final publication not having been tjroduccd in the Original Court, 
because the due publication of the record was not disputed there. There may 
also lie difficulty in furnishing the necessary certificate, if it is called for, 
after the settlement operations have been conclmlcd and the Revenue Officer 
has left the district. It is therefore proposed that the record-of-rights shall 
l>e presumed to have been finally published, unless this is expressly denied, 
and that a certificate signed by the Revenue Officer or by the Collector of 
the district, stating that the record-of-rights has been linally published, 
shall be conclusive evidenoe of such publication. It is also proposed to make 
the provisions of the section applicable to all suits and procceilings in which 
the record-of-rights may be produced. 

Sub-section (2) of the projrosed new section 103B, will obviate the necessity 
of producing a certificate regarding the final publication in every ease in 
w'hieh there is a dispute.” 

Hlffsct of the entry. —The only effect of an entry in the record-of- 
rights is to raise a rebuttable presumption in favour of the party 
benefited. It did not create any title and therefore a suit within 2 years 
of the dispossession and 6 years of the date of the entry was held to be 
in time {Ram Sahawan Misser v. Bachoo Misser, 11 C. W. N., 300). 
There is no limitation as to the nature of the suit in which the pre 
sumption will arise and may operate even in a suit to declare the 
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entries incorrect (where such suit lies) {Tokhi Sahu\. Toski Munda, 
13 C. W. N., in:9C. L. J., 83). 

It is a presumption that the entries were correct at the time of the 
preparation of the record : a decree was therefore given on a kabulyat 
previously executed by the tenant, shewing a higher rate than that entered 
{Luchmi Pershml v. Ekdesiuar Sinjr, 13 C. W. N., 181). 

Evidence of facts both documentary and oral of a date prior to that 
of the publication of the record is admissible and should be weighed in 
determining whether the presumption has been rebutted {S/teonatidan v. 
Huchfi Eliot, 9 C. L. J., 284). 

When there is a conflict between a previous decree and a subsequent 
entry in the record-of-rights both are to be considered together and 
weighed against each other {Kali Roy v. Protap Narain, 5 C. L. J., 92). 

Onus.—When land is entered as brahmotter in the survey khatian, 
the onus is on the landlord to prove that it is his mal land {Chunder 
Dutt Jha V. Raghu Nath, 12 C. W. N., cxlviii). 

Section 130B does not operate to modify the effect of sec. 104F : 
when therefore a settlement of rent has been made under part II of 
Chap. X no evidence is admissible to prove a different rate {Ambica 
Charan Chakrabarty v. Joy Chundra Ghofh, 13 C. W. N., 210). 

Suit.— No suit lies for the alteration or correction of entries made 
in the record-of-rights : persons aggrieved should have recourse to the 
special remedy provided by this chapter {Jogendro Nath Ray v. Krishna 
Ptomoda Uassi, 35 Cal., 1013 : 2 C. W. N., 1032 : 8 C. L. J., 322). This 
may be so after the amendment of 1007 ; there is a strong body of cases, 
however, that would support a contrary view. As regards suits for correc¬ 
tion or alteration of entries made before 1907, see Skeonandan Persad 
Sukul V. Racha Runt, (t) C. L. J., 284) ; Luchmi Pershad v. Kkdesivar 
(13 C. W. N., 181) ; Tokhi Sahu v. Tosi Munda, {I'i C.W. N., tti) ; 
Ramyulam Singh v. Rishnu Pargash, (i i C. W. N., 48) ; Shambhu 
Chandra Hazra v. Puma Chandra Pal, (35 Calc., 176) ; Troylakhya 
Nath Rose v. Macleod, (28 Calc., 28) and Mohunt Padmalav Ramanuja 
V. L.ukmi Ram, (12 C. W. N., 8'. 

Part 11,—Settlement of Rents, preparation of 
Settlement Rent Roll and [disposed of objectionsl 
in cases where a settlement of land rerenne is heiiu/ 
or is about to be made. 

The words in heavy bj^ckets in the heading of this part have been 
substituted in Bengal for “ decision of disputes ” by sec. 23, Act 
I, B. C., 1907. 
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Pnesent procedure for settlement of rents in Government 
and temporarily settled estates.—The procedure now to be follow¬ 
ed under Part 11 of this Chapter and the reasons for modifying the 
former provisions of the Act are explained in the Statement of Objects 
and Reasons for the Rill to amend the Tenancy Act (paras I2 and 13I as 
follows :— 

“ An important change is proposed in procedure, namely, to transfer the 
control and supervision of Revenue Officers, when preparing the reeord-of- 
rights and fixing the amount of the rents, to the Revenue authorities in the 
first instance. This is subject, however, to the proviso that entries relating 
to po.s.session, status, title, etc., in the record-of-rights may be called in 
question in the Civil Courts, as they are to have only presumptive correctness, 
.and that entries of rent settled, in the Settlement Rent Roll, m.iy be also 
called in ((uestion in the Courts on certain specified grounds noted. If the 
Civil Court finds that any such entry is incorrect, it shall itself specify what 
correction is to be made, and shall not refer the matter back to the Revenue 
Officer. The Bill, therefore, enlarges, rather than curtails, the powers of 
the Civil Courts. Questions of status, title, etc , which under the Act 
were intended to bo finally decided by the Revenue Officer, subject to .appeal 
to the Special .Judge, are now to be explicitly loft for final deeision to the 
Civil Courts. As to questions of rent settled, there was under the Act an 
appeal from the Revenue Officer to the Special .Judge, hut no appeal from 
the Special .Judge to the High Court. The Bill transfers the right of appeal 
on these questions, in the first instance, from the Revenue Officer to the 
confirming Revenue authorities, hut even as rcg.ards rents settled does not 
altogether exclude resort to the Civil Courts, for it gives them jnri.sdietion, 
which they had not under the Act, in a large class of c.iscs. 

“ On the question of settling rents the Select Committee reporting on 
the Tenancy Bill, as passed, said— 

‘ The questions whether a rent is open to settlement, and, if so, the 
amount at which it should bo settled, are of a complex nature depending 
on two very different sets of considerations. They depend, in the first place, 
on issues relating to such matters as the existence of the tenancy, the extent 
of the land, the status of the tenant, the conditions under which he holds, 
etc., and possibly involving points of law which could not satisfactorily l)e 
decided without the security afforded by on ultimate appeal to the highest 
judicial authority. They depend, in the second place, on considerations of an 
economical nature, such as the state of prices prevailing at different periods, 
the effect of improvements, and so forth, which it is universally admitted 
cannot be adequately dealt with, either in the first instance or on appeal 
except after local enquiry and by persons pf>sacsBc<l of special technical 
knowledge. The problem before us has been how* l)ost to pnividu for the 
separation of these two elements, .so that each may bo dealt with, and finally 
dealt with, by those most competent to deal with it. 
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“ If for the reiisotis given above it is desirable to withdraw the judicial 
procedure and appeal to the Special .fudge, so far as proceedings before the 
Revenue Officers for the decision of disputes are concerned, it is manifestly 
more so in the matter of settling rents, whieh as the Select Committee re¬ 
marked, it is universally admitted cannot be adequately dealt with either 
in the first instance or on appeal except after local enejuiry by persons 
possessed of special technical knowledge.’ The Revenue authorities are the 
best judges of economic fact, as the Select Committee lield, and all that is 
now proposed is to restore to them their proper juri8<littion, wliile reserving 
alt (piestions of right and title for the Courts. Provision is at the same time 
made for giving to the settlements of rents and decisions of disputes hithcrt<j 
made by Revenue Officers under the law as it staTids, that finality which 
suVijectto appeal to the Special .Tudge, it was intended by the framers of the 
Act that they should have. 

The Hon’ble Mr. Finucane in introducing into Council the Bill to 
amend the Bengal Tenancy Act made the following observations on the 
subject: 

“ The principal changes in procedure proposed in Chapter X of the 
Tenancy Act .arc these Iwo -(l) Under the Act Revenue officers were in- 
teniled and empowered to cleciilo all disputes that came before them at any 
time up to the final publication of the records, in the same way, and following 
with slight modificiitions the same procedure, as the Civil Courts, whether 
such dis|)ute3 related to possession, right, title, status or any other (juestion 
that might arise from an entry made or ])roposed to be made in or an omission 
from, the record. Their decisions were to have the force and efl'ect of de¬ 
crees of the Civil Courts, and were to be subject to appeal only to a Special 
.ludge appointed by (iovornmeiit lor the pur])O30, and from him to the High 
(-ourt ; but it was not, intended that the correctness of their onlers on any 
dispute so decided should be litiblo to be ipiostiimeil in the ordinary Munsitfs 
Courts. Now, it is pro|>osed that revenue otlieers shall not finally decide any 
iiuestions of the kind, nor are their orders to have the force and eli'ect of 
tleerees of the Civil Courts. When a dispute is raised on any of the classes 
of questions just mentionetl. Revenue otlieers will endeavour to ascertain to 
the best of their altility the true st.vto of things, and after hearing what the 
parties concerned have to saj’, (*) they will pass a summarj' onler directing 
that entry to bo made in the record which appears to them to bo the proper one. 
These! entries will be presumed to be correct, but any one who is elissatisfied 
with them can contest tlieii' correctness in the ordinary Civil Courts having 
jnrigdhition to entertain a suit for ro(!ovi'ry of rent of the lajid whieh forma 
the subject-matter of the dispute. 

“ I will explain lat(!r on why this chingi! is proposed. Here I merely note 
the fact. 

“(‘2) Till' second great change proposeil in the procedure preseribetl in 
Chapter X is in the method and agimcy for the determination of fair rents. 

(1) 'I'lits new applies only to “olijeetieus ' uiuler see. 103 
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Under the present law, Revenue Officers arc bound to settle rents, as in the 
case of decision of disputes, on the same principles, in the same waj, and 
following the same procedure as the Civil Courts ; their final orders or decisions 
fixing fair rents are appealable to the Special Judge, but no second appeal, as 
regards the question whether the rent is pitched too high or too low, lies 
to the High Court against an order of a Revenue Officer fixing a fair rent. 

“ Under the Bill it is proposed that the orders of Revenue Officers 
fixing fair rents shall not be appealable to the Special Judge, but to the 
superior Revenue authorities and that the finding of the Revenue authorities 
as to what the amount of the fair rent is, shall be final, except in certain 
specified classes of cases, in which it is left open to the parties to contest 
in the Civil Court the orders of the Revenue authorities even as to the amount 
of a fair rent settled, but only on cert,tin specified grounds. 

“ If I have succeeded in making these two points clear, it will bo manifest 
in the first place that tlie Bill not only does not curtail the powers of the 
ordinary Civil Courts, but, on the contrary, that it actually enlarges the 
powers of these Courts, that it transfers to them from the Revenue Officers 
the decision of all disputes involving questions of possession, status, right, 
and title, and allows an appeal to the High Court on every point on wh'ch an 
appeal now lies to that Court, and that all it (hjss is to alter the procedure for 
settlement of rent and to transfer the right of appeal on que.stions of fixing 
rents from the Special Judge to the Revenue authorities. It is true it allows 
no resort to the ordinary Munsiffs’ Courts or tt) the High Court as to the 
amount of a rent settled, except on certain specified grounds, but neither 
does the present law. 

“ I now proceed to state reasons why the first of tlie changes mentioned 
above, namely, the transference of tlie decision of disputes to tl>e Civil Courts, 
is proposed. The framers of the Act of I88.0 thought that on a Revenue officer 
beginning a record-of-rights, he would find himself fae<! to face with numerous 
cases in whicli, on the one side or the other, the status of the raiyat. 
the area of the holding, the amount, of the rent p,xyable, were the subject 
of dispute. Unless he could de.al with these disputes, the record wouhl, 
they thought, be of little value, and it was in their opinion, obviously 
absurd to empower one officer to settle the (juostion of status and area, and 
then to send another to settle the i|uestion of rent. It appeared to them 
etiually unreasonable to empower a Revenue offic<;r, with all tlie parties and 
witnesses before him, to decide disputes and then to allow the whole matter 
to bo re-opened from the very beginning in a Civil Court. 

‘•The natural result of such a course must, it was supposed, be to luave 
behind the Revenue officer a crop of litigation for the Civil Courts to deal 
with after the Revenue officer had left. Hence the Select Committee on the 
Tenancy Bill empowered the Revenue officers to decide all disputes that 
might arise out of their own proceedings, instead of leaving them over for 
the decision of the Civil Courts. 
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“It will be iisked, why it is now proposer! to depart from the conclusion 
then come to in this respect ? The answer that the officers them¬ 

selves liavo, in recent years, declared that the burden of deciding questions 
of possession, status, right and titUn following the procedure of the Civil 
Procedure Code, is too heavy for them, and have begged to be re.lieved of it : 
and secoruUy, that the High Court have declared that the class of officers em¬ 
ployed on survey and settlement ijroceeilings are unlit for the work of de¬ 
ciding ((uestions of status, right and title. 

“In one of their judgments (') the Hon’ble .Judges of the High Court 
expressed the opinion that the Legislature could not have intended to transfer 
civil suits as to rights in land between tenarrt .and tenant to the Revenue 
Officer, and in another (’) they declared that they did not think that the 
Legislature contemplated the formidable result that officers, such as those 
entrusted w'ith the dut 3 ' of preparing reeords-of rights, should be permitted 
to enquire into disputes as to the titles to land of indefinite extent. 

“It will tie shown presently that the intention of the Legislature in 
reality was that Revenue ofliccrs should enquire into and decide all disputes 
eoming before them. Hut however that luaj' be, the proposals now made 
in this respect are in accordance with the views of the Hon’ble .Judges as 
enunciated in the decisions to which I have referred, anil as they are also in 
accordance with the wishes of the Revenue officers concerned, it is hopeil that 
they will meet with general approval. 

“The sole objection to this part of the Coveriiniont propo.sals is in this 
that, as the authors of the Tenancy Ai l feared, the Revenue officers will 
leave after them disputes which they have raisoi' but not tinalU-.settled, 
andaathe.se disputes wilt, if the parties wish to have them decided at all, 
have to be decided hv the Civil (.'ourts, the .suitors, especiall.v tho.se of the 
poorer ela.sses, inaj’ find the cost of litigation in the Civil Courts much higher 
and the results not more satisfactoiy than the decision of the Revenue 
oflicers have been. This is no doubt a serious risk ; but the difficulties put in 
the waj- of Revenue offiicrs by the. decisions of the superior Civil Courts are 
so groat th.at some change in the law is considered idearlj' necessarj’, and no 
more .satisfactorx' solution of the problem has in the opinion of Covernment 
been sugge.sted than that now. proposed in the Hill. 

“For the.se reasons then it is propo.sed that Revenue Officers shall tie 
relieved altogether of the dulv' of deciding disputes. They will in preparing 
rceords-of-rights coniine theinselves to ascertaining and recording, to the he.st 
of their ability, o.xisting facts of posso.ssion and status. Presumptive evidential 
value of correctness will lx* given to the entries made by' them in their records, 
and it will be open to the parties concerned to question the eorrci'tiicss of 
these entries in the Civil Courts. 

“I now come t.i the reasons for the seeaiiil important change proposed, 
namely, that in the procedure, method and agency for settling rents. The 
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metliod of settling rents prescribed in the Tenanoy Act is briefly this—the 
existing rents are presumed to be fair, and any one who wants to alter them 
has to .show, by legal evidence, the grounds of the proposed alteration. The 
present Act provides that in all proceedings of settlement of rents under 
Chapter X the Revenue Officer shall, .subject to rules made by the Local 
Government, adopt the procedure laid down in tlie Code of Civil Procedure 
for the trial of suits, and their orders fixing fair rents ai’e appealable to the 
Special .fudge. This implies that each individual case must, (subject to 
joinder of tenants holding under tlie same landlord in the same village), 1)0 
dealt with sefiarately, a separate record being separately recorded in eaej) 
individual case. Now, when settlements of revenue are being made on a largo 
scale, as they are in Orissa and Chittagong, ami rents have consequently to l)o 
settled for all the tenants of an entire Division containing hundreds of 
thousands of holdings, it must be manifestly impossible to treat the settle¬ 
ment of rent, in the ease of each individual tenant judicially and as 
a separate civil suit, if the jjroceedings are to be completed within a 
reasonable limit of time and at a re.asonable expenditure of money. Moreover, 
it is not necessary for the ends of justice to treat each individual tenant’s 
case separatclj'. When, for example, a rise or fall in the prices since 
the rents wore last fixed has been established to the satisfaction of the Court 
or the Revenue Officer, and an alteration in the rents generally is sought on 
the ground of rise or fall in prices sintie the rents were last fixed, it would 
obviously invohc great waste of time ami money to record the evidence on 
the point of alteration in prices ovm- and over in Civcb separate ease. The 
.same remark applies to !i prevailing rate. If a prevailing rate is once estab¬ 
lished for a village or local iiriM, it should not lie nccessaiy to recoril all the 
evidence in support of it over and over again in each imlividual tenant'.s case. 
Rut it is necessiiry to do this if the judicial procedure is to bo followed in the 
settlement of rents. To meet these and other diliiculties, it is now propo.scd 
to dispense with the judicial procedure .altogether in the settlement of fair 
rents by Revenue officers, and to substitute more elastic methods of settling 
rents under the supervision and control of the JSuperior Revenue authorities 
whose findings will be liable to be contested in the Civil Courts on certivin 
specified grounds and on tho.se groumls only. 

“Nobody who has not travelled through Bengal, Bihar and Orissji, and 
studied on the ground the existing land-ti innes, can fully comprehend the 
immense variety and complication of rent systems that prevail in these 
Provinces. 

“In Chittagong, on the one side, small plots of permanently-settlcfl and 
temporaiily-settled lands measuring a half an acre or less—plots of what are 
known as long-term and short-term lalnk«, ilmnniK, ilnr-ilmamn, and various 
other tenures of the kind, not to speak of plots embraced in ordinary occu¬ 
pancy and non-occupancy raiyats’ holdings—are all interspersed like sijuaros 
on a chessboard in the same village. 'J'he same ]>erson is often proprietor, and 
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having created a tennro iindcr himself in favour of anotlier person, then 
hecofnes an oooupaney-tenmit under the tenure-liolder of his own creation in 
land of.wliich he is also proprietor. 

“In Baekerganj there are no less than 13 difTorent grades of intermediate 
tenure-holders between the proprietor and the actual cultivator, and the same 
person often holds shares as proprietor and again as tenure-holder under 
another tenure-holder and as twcupaiiey-raiyat uniler yet another, all in the 
same plot of land. To give a concrete example. In a particular estate in 
that district one Kaniiruddin has a small plot of land, lie holds a fractional 
share, represented by iVliVs ef tl'at plot as an oceupaney-raiyat under a 
hoinladar, a share, represented by under another hrmldilar as tenant at 

fixed rates, ■'’■s oceupaney-raiyat under the same howhidar, and as 

under-raiyat. 

“Again, in Chota Nagpur, in another direction, rent is assessed not bj* an 
aere.age rate, but by gue.sswork according to the number of ploughs the tenant 
may have or the i|uantity of si^ed sown by him. In Bihar, in another direction 
the system of tenures is comparatively simple and is analogous to that prevail¬ 
ing in the neighbouring districts of the North-Western Provinces ; but oven 
there jn-oprietary intin-ests are extremely complicated, and a proprietor has 
been known to hobl the one-millionth part of an estate, the (Jovernment reve¬ 
nue of the whole estate being one anna. 

“How is it pos.sible for a .Judicial Ollieer sitting in a Court with no experi¬ 
ence of thc!se things to understand these complications of tenures or to fairly 
asse.ss the rents that they ought to pay ? 

“But even if an ollieer sitting in Court could understand the intricacies of 
tenures, still the assessment of fair rents on a large scale under the proerustean 
rules of judicial procedure would be extremely ditlieult. 

•• As .Sir .lohn Shore wrote more than UK) years ago : ‘ The intinite varieties 
of soil and further variations of value from local circumstances are absolutely 
beyond the investigation and almost the comprehension not merely of a 
Collector, but of anybmly who has not mailc it the business of his life.' 

“Sir Charles Elliott, wrote 80 years later, when he was .Settlement Ollieer 
in the (Central Provinc es : ‘The art of fixing rent is an almost lost one. If 
you ask any ~aiiiiiiditr why such a field jiays such a rent, the most intelligent 
of them can give you no answer but that his fathers fixed it so.’ 

“Now, such being ti e complications of teuure.s and such being the diliicul- 
tiOH in the way of .settling rent.s, on a great scale, it is eoitsidered by 
(iovernment that the best agency for overcoming those diltieulties is that of 
Revenue Ollicers, who can go on the ground, see the land for themselves, 
observe and ascertain the, facts on the land, and consult the people concerned 
in their villages. It is thought that the hard and-fast rules of the Law of 
Kvideneo and of the Civil Procedure Code are not suited to proceedings of this 
kind. It follows that it is not desirable to lie Revenue Ollii'crs down by the 
(!ivil Procedure Code or prescribe any ono method of settling rents, and to 
insist that Revenue Ollicers shall follow that method only. 
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“A good Settlement Officer who is tactful and sympathetic will make a 
good settlement without any law. He will consult the people concerned, be 
guided largely by what they think, and generally carry them with him. 
He will recognise the facts that the people who have lived on \he land 
all their lives know very much more than ho can of its capabilities, that 
the present rent is the result of the past history of the holding and of 
the haggling of all the ages, aiul ho will not, if ho is wise, ignore that history 
or attempt to raise or lower all rents to one dead level according to his own 
preconceived notioiis of tho fitness of things. The landlords and raiyats 
are generally reasonable when brought together in their villages, surrounded 
hy their neighbours and restrained by tho public* opinion of their follows. 
Hence, it is deemed to be a matter of cardinal importance that officers settling 
rents should be free to consult tho people in their villages, to note what they 
say, and themselves to observe facts on tho spot and make use of the know* 
ledge thus a>cquired in coming to a conclusion as to what a fair rent would 
be. But this the Law of Evidence and the Ci vil Procedure Code do not allow 
them to do. 

“Again, an inexperienced Kovenue Officer may, under the present law, 
do great mischief either by excessive enhancements or reductions of rent. 
The superior Revenue authorities have no I't^al control over him un<lor the 
law as it stands, and his decisions, however manifestly wrong, can only be 
reversed by a regular appeal to the Special »Tu«lge, which appeal can only 
be made within 30 days of the passing of his <»rder, and when made may 
take a very long time to decide. Moreover, as I have already indicated, if 
each and every landlord and tenant in la vast or local area under settle* 

ment of rents were to contest the Bevenne Officer's orders or proposals for 
settling fair rents, and to fight out every <tase as a civil suit, as they are 
entitled to do under the present law, it is clear that the proceedings M’ould 
be interminable, and tho expense intolerable. Happily the raiyats and 
landlords have not fought out every case, 'f'hey have generally accepted 
reasonable proposals ; but, admitting this to be the rule, there have been 
exceptions where the tenants kept aloof and rents were settled behind their 
tracks, which were manifestly unfair. These rents weie not appealed against 
to the Special Judge within the period of limitation. They became binding 
oil the parties, and tlie Revenue authorities harl no legal power to altcfr them. 

»The law ought not to be based on tho assumption tliat recourse to it will not 
be generally needed, and that people will always be inorlerate and reasonable. 

“ For all these reasons it is propo.sed to transfer the control of Revenue 
Officers in settling rents to the Revenue authorities, who are not to be tied 
<lown by the rules of judicial proco<lure, and it is also proposed to make the 
method of settling rents more elastic, than it now is.'XM (Procot*ding8 of 
the Bengal Council, 3rd April, 1897, pp. 147-156), 


(1) This was tho original plan, but it was HubKctpicntly tnoUlfierl. 
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104. In every case in which a settle¬ 
ment of land-revenue is beinar or is about 
to be made, the Revenue Officer shall, 
after publication of the draft of the re- 
cord-of-rights under section 103 A, sub¬ 
section (1),— 

(d) settle fair and equitable rents for tenants of 
every class, 

(b) notwithstanding anything contained in 
section 192, settle a fair and equitable 
rent for any land in respect of which he 
has recorded, in pursuance of [clause (y)] 
of section 102, that the occupant is not 
entitled to hold it without payment of 
rent, and 

(c) prepare a Settlement Kent Roll. 

[Provided that the Revenue-officer shall not 
settle the rents of tenants of every class in an estate 
or tenure belons:iii<r to the Government, if it does 
not appear to tiie Local Government to be o.'cpedient 
that he should do «o.] 

Tlu! words ill lieavy luackets Imvc boon inserted in this section as a eoiise 
queiitiivl uiiioiidiiicnt to tlio anieiidnient made l>y Act I, 1!. O'., of 1007 in see. 
102 and the proviso has been added by see. -21. Act I, 15. C.. of 19U7. and see. 
23 of Aet I, E. 15. C. , of 1908 for Eastern Bengal. 

Modifications made by this section. -This section is founded on 
a portion of section 104 of the former Chapter X, which ran .as follows ;— 

‘Til any ease under section 1(11, sub-section (-2), clause (d), (‘Ithe otticer 
shall settle a fair and equitable rent in respect of the land held by the 
tenant. 

In settling rents under this section, the otficer shall presuntc. until the 
contrary is proved, that the existing rent is fair and equitable, and shall 


Sec. 104.] 


Settlement of 
rents, and pre¬ 
paration of Set¬ 
tlement Rent 
Roll, w'hen to 
be undertaken 
by R 0 V e n u e 
Ollioer. 


(1) when a scttleincnt uf rovoiiuo r- I'ciie; or to t-c luade. 
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have regard to the rules laid down in this Act for the guidance of the 
Civil Court in increasing or reducing rents, as the case may bo.” 

The extent of the modifications made by this section will be seen on 
comparing the provisions of the two sections. It is to be noted that 
the last clause of the former section 104, cited above, has not been 
reproduced in the present section. In settling rents under this section, 
then, the Revenue officer is no longer bound to presume the existing rent 
to be fair and equitable, nor is he under any of the restrictions imposed 
by this Act on the enhancement or reduction of rent, except as provided 
in section J04A (i) (rf). Under the proviso to sec. 104C, however, he 
is not bound to apply the rates specified in a Table of Rates in any parti¬ 
cular case in which he may consider it unfair and inequitable to do 
so, and according to the last clause of sec. 104D he shall, in settling 
rents in accordance with the Table of R.ates, “so far as may be, have 
X.O the general principles of this Act regul.ating the enhancement 
or reduction of rents.” 

Section 192 referred to in clause {b) of the section gives power to a 
Revenue officer when land revenue is being for the first time assessed on, 
or a fresh settlement of land revenue is being made of, a temporarily 
settled area, on the application of either the landlord or the tenant (or, in 
areas in which Act 1 , B. C., of 1907 is in force, of his own motion), to set 
aside leases to hold land rent-free or at a particular rent and to assess 
rent upon the land, but requires him to fix a fair and equitable rent in 
accordance with the provisions of this Act. 

Duty of Revenue Officer The Revenue Officer is bound under 
this section to settle fair and equitable rents for all classes of tenants. It 
would, therefore, seem to be his duty to settle the rents of under- 
raiyats as well as the rents of other classes of tenants. Where some sort 
of a tenancy is admitted, the settlement officer has jurisdiction to settle 
rent under sec. 104. 

Effect of Settlement of Rent.—A settlement of rent under 
sec. 104 (2) for the purposes of land revenue has under sec. 107 the 
force of a final decree of a Civil Court and .as such operates as res 
judicata upon the question of rent payable by the tenant both as to its 
nature and amount {liroh/nanand Mahapatra v. Arjun Raut, i C. L., 
J., 310 ; Durga Charan Laha v. Hatim Mandal, 29 Calc., 252 : 6 C. 
W. N., 238). These rulings refer to Chapter X as it stood before the 
Amendment Act of 1898. Under the present Chapter X, section 107 
does not apply to rents settled under part 11 . Section 104 J, deals 
with the finality of such rents. 
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Proviso. —It has been held ihsX Explanation i to section 101(2) 
(d), read with section 104 (a), renders it necessary to settle fair and 
equitable rents for tenants of every class, whenever a survey and record- 
of-rights is rnade in respect of a Government estate or tenure. This 
course is ordinarily adopted, but it is sometimes found inconvenient. 
By the proviso it is accordingly enacted that in Bengal it sh<all not be 
necessary to settle the rents of tenants of every class in a Government 
estate or tenure, when it does not appear to the (Government to be 
expedient to do so. 


104A. 


Prooisdure for 
settlement of 
rents and pre- 
pa ra t i o n of 
Settlement 
Rent Roll under 
this part. 


(1) For the purpose.s of settling rents 
under this part and preparing a Scttle- 
niont Rent Roll, the Revenue Officer 
may proceed in any one or more of the 
following ways, or partly in one of those 
ways and partly in another, that is to 


say,— 


(a) if in any ca.se the landlord and tenant agree 
between them.sclves as to the amount of 
the I’cnt fairly and eipiitahly payable, the 
Revenue Officer shall satisfy himself that 
the rent so agreed upon is fair and ecjuit- 
able, and if he is so satisfied, but not other¬ 
wise, it may bo settled and recorded as the 
fair and equitable rent; 


(b) the Revenue Officer may himself propose 
what he deems to be the fair and ec]uitablc 
rent,.and if the amount so proposed is 
accepted, either orally or in writing by the 
tenant, and if the landlord, after notice to 
attend, raises no objection, the rent so pro¬ 
posed may be settled and recorded as the 
fair and equitable rent; 
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(c) if the circumstances are, in the opinion of 
the Revenue Officer, such as to make it 
practicable to prepare a Table of Rates 
showing for any local area, estate, tenure or 
village or part thereof, or for each class of 
land in any local area, estate, tenure or 
village or part thereof, the rate or rates of 
rent fairly and equitably payable by tenure- 
holders and raiyats and under-raiyats of 
each class, he may frame a Table of Rates 
and settle and record all or any of the rents 
on the basis of such rates in the manner 
hereinafter described ; 

(o?) the Revenue Officer may settle all or any 
of the rents by maintaining the existing 
rentals recorded in the record-of-rights as 
published under section 103 A, sub-section 
(1), o: by enhancing or reducing such rent¬ 
als : Provided that in making any such 
settlement regard shall be had to the prin¬ 
ciples laid down in sections G to 9 (both in¬ 
clusive), 27 to 36 (both inclusive), 38, 39, 
43, 5o to 52 (both inclusive,) 180 and 191. 

(2) The Settlement Rent Roll shall show the 
name of each landlord and of each tenant whose rent 
has been settled, and the amount of each such tenant’s 
rent payable for the area shown against his name. 

The provisions of this and of the followin}; sections of Part II of this 
Chapter were introduced into the Chapter by the Amending Act of 1898. 

Objects and Reasons of this section.—The reasons for intro¬ 
ducing this section are as follows 

“ The endless variety of local conditions in a vast Province lijre Bengal, 
containing, as it does, in one place or another, ov cry form of land-tenure 
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known in India, from the primitive system of Chota Nagpur and Angul, 
analogous to that of the Central Provinces, on one side, to the Bihar system, 
analogous to that of the North Western Provinces, in another, to the highly 
complex and intricate system prevailing in Chittagong and Backergunge 
in a thinl direction, and to the rniyatwari system prevailing in (Jovemment 
estates, analogous to the Madras and Bombay systems, in other directions, 
is so groat, that no one system of settling rents will work well in all parts 
of the province alike. 

“ Hence, it is thought desirable to make the method of settling rents more 
elastic than it is at present, and this has been provided for in the new section 
I( 4 A inserted in the Bill. Tiiat section enables the Revenue Officer to settle 
rents by compromise, with the assent of tlie parties, when satisfied that the 
rents agreed upon are fair and eijuitaldo, or to propose rents which, if ac¬ 
cepted, may bo settled ns fair, or to frame a Tabh; of Rates where the 
conditions are such .as to render this practicable, and to apply the rates to 
areas resulting from survey, or to maintain tlio existing rents, or to enhance 
or reduce them on the grounds specified in tlie Tenancy Act. 

“ Tlie system of framing Tables of Rates was abandoned when the Tenancy 
Act was being passed, because it was thought to lie generally impracticable: 
liut it was admitted at the time that there were some areas in which it was 
praotioalile to frame Tables of Rates. It is lielieved that this is the case in 
parts of Orissa, fo wliich province the Tenancy Act was not extended when 
passed. The provisions of the Bill for framing Tables of Rates follow to a 
large extent the proposals of the Rent Commission and those of the Bill of 
1884 .” (Statement of Objects and Reasons appended to the Bill to amend 
tlie Tenancy Act, paras, 9 , In and II). 


Contents of 
Table of Ratos. 


104B. (1) If a Tablo of Rate.s is 

prepared, it shall specify— 


(«) the class or several classes of land for which, 
having regard to the nature of the soil, 
situation, means of irrigation, and other 
like considerations, it is in the opinion of 
the Revenue Officer necessary or practic¬ 
able to fix a rate or different rates of rent; 
and 

(6) the rate or rates of rent fairly and equitably 
payable by tenants holding land of each 
such class whose rent is liable to alteration. 


22 
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(2) When the Revenue Officer has prepared the 
Local pubiioa- Table of Rates he shall publish it in the 

tion of I’abie. estate, tenure or village to 

which it relates in the vernacular language prevailing 
in the district, and in the prescribed manner. 

(3) Any person objecting to any entry in the 

Table of Rates may present a petition 

Roveiuie Otb- , , 

CHI-to deal with to the Revciiue Officer within a period 

objections. , i i- • 

of one month after such publication, and 
the Revenue Officer shall consider any such objection 
and may alter or amend the Table. 

(4) If no objection is made within the said period 

Table to be month, or, where objections are 

auperior^^eve- made, iiftei' they luive been disposed of, 
nue authority. Revenue Officer shall submit his 

proceedings to the Revenue authority empowered by 
rule made by the Local Government to confirm the 
Tables and Rent Rolls prepared under this Part 
(hereinafter called the “confirming authority”), with 
a full statement of the grounds of his proposals, and 
.shall forward any petitions of objection which he may 
have received. 


(5) The confirming authority may confirm a Table 
^ ^ ^ submitted under sub-section (4), or may 

confirming au- di.sallow the Same, or may amend the 

thority. . i • , 

same in any manner which appears 
to it proper, and may allow in whole or in part 
any objection forwarded therewith or subsequently 
made, or may return the case for further en- 
quiry. 
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(6) When a Table of Rates has been confirmed by 

the confirming authority, the oi’der con- 
ElFect of Table /» • i n i i i 

firming it shall be conclusive evidence 

that the proceedings for the preparation of the Table 

have been duly conducted in accordance with this 

Act ; and it may be presumed that the rate.s shown 

in the Table for tenants of each class, for each class 

of land, are the fair and ei^uitable rates payable for 

land of the class within the area to which the Table 

applies. 

104C. When a Table of Rates has been confirm- 
Appiicivtion of ^d Under .section 104B, sub-section (n), 
Table of Ratca. Rovctiue Officer may settle aU or 

any of the rents and [irepare the Settlement Rent 
Roll on the basis of the rates shown in the Table, by 
calculatinrr the rental of each tenure or each hoMinof 
of a raiyat or undor-raiyat on the area of such tenure 
or holding at the said rates : 

Provided that the Revenue Officer shall not be 
bound to Apply the said rates in any particular cast' 
in which he may consider it unfair or inetjuitable to 
do so. 

104D. In framing a Table of Rates under section 


104D. In framing a Table of Rates under section 
Rules amt 104B, and in settling rents under section 
K'wed*in ^ 04C, the Revenue Officer shall be guid- 
Ratofflmb I^ocal Govern- 

ioniwee u.ore' behalf, and shall, 

so far as may be, and subject to the 
proviso to the said section 104C, have regard to the 
general principles of this Act regulating the enhance¬ 
ment or reduction of rents. 
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The rules regarding the preparation of Tables of Rates and Settle¬ 
ment Rent Rolls are contained in Section VII, Chapter VI of the 
Government Rules reproduced in Appendix I. Under rule 23, Tables 
of Rates are not ordinarily to be prepared, when it is found that the 
tenants hold their lands at lump rentals, and no rates actually exist, 
or when the rates are so numerous and varied, and are so little depend¬ 
ent on the class of soil, that no table of existing rates can be prepared. 

104E. (1) When a Settlement Rent Roll for a 

local area, estate, tenure, or village or 
publication and part thereof has been prepared, the 
s"et"u™*ni\ n”t Revenue Officer shall cause a draft of it 
Rent Roll. published in the prescribed manner 

and for the prescribed period, and shall receive and 
consider any objections made to any entry therein, or 
omission therefrom, during the period of publication, 
and shall dispose of such objections according to such 
rules as the Local Government may prescribe. 

(2) The Revenue Officer may, of his own motion or 
on the application of any party aggrieved, at any time 
before a Settlement Rent Roll is submitted to the con¬ 
firming authority under section 104 IT, revise any rent 
entered therein : 

Provided that no such entry shall be revised until 
reasonable notice has been given to the parties con¬ 
cerned to appear and be heard in the matter. 

104F. (1) When all objections have been disposed 

Finar revision of under section 104E, the Revenue 
Rent^^u,°imd Officer shall submit the Settlement Rent 
to the confirming authority, with 
record-of-nghte ^ statement of the grounds of his 

proposals and a sumnjary of the objections (if any) 
which he has received. 
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(2) The confirming authority may sanction the 
Settlement Rent Roll, with or without amendment, 
or may return it for revision : 

Provided that no entry shall be amended, or omis¬ 
sion supplied, until reasonable notice has been given 
to the parties concerned to appear and be heard in 
the matter. 

(3) After sanction by the confirming authority, 
the Revenue Officer .shall finally frame the Settlement 
Rent Roll, and shall incorporate it with the record- 
of-rights published in draft under section 103A. 

104G. (1) An appeal, if presented within two 

months from the date of the order 
revision by,'su? appealed agaiiist, shall lie from every 
auXjiitier'*”'^ order passed by a Revenue Officer prior 
to the final publication of the record-of- 
rights on any objection made under section 104B, 
sub-section (3), or section 104E ; and such appeal 
shall lie to such superior Revenue authority as the 
Local Government may by rule prescribe. 

(2) The Board of Revenue may, in any case 
under this Part, on application or of its own motion, 
direct the revision of any record-of-rights, or any 
portion of a record-of-rights, at any time within two 
years from the date of the certificate of final publica¬ 
tion, but not so as to affect any order passed by a 
Civil Court under section 104H : 

Provided that no such direction shall be made 
until reasonable, notice has been given to the parties 
concerned to appear and be heard in the matter. 
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Sub-section (2) of this section has been extended to the Chota 
Nagpur Division, except the district of Manbhutn (Not., Feb. 9th, 1903,) 
but for the word “Bart” read “Chapter” and the words “but not so as 
to affect any order passed by a Civil Court under section 104H” are 
omitted. 

Board of Revenue’s Instructions as to period of revision. 

“From certain cases that have recently come l)efore the Board, it appears 
that misconception exists as to the period during which settlement records 
are open to revision by the Board under section 104 <! (2) of the Bengal 
Tenancy Act. The Legal Remembrancer has advised (Bd.'s Progs. Coll. 10, 
file 21 of 1902) that section 104 G (2) must be so construed as to give the 
Boai'd the power of revision in a case where an application has been made by 
the party within two years from the date of the certificate of final publication. 
This view is based on judicial rulings, which have afiirmetl that parties 
should not suffer where a procedure to which they are entitled to have reco¬ 
urse in a suit becomes technically barred by limitation through no fault of 
theirs but an act or omission of the Court. Applicatir)ns, or recommenda¬ 
tions of local officers foi' revision of a reeord-of-rights by the Board in exer¬ 
cise of its powers under the section cited should be forwarded without avoid¬ 
able delay.” (Board's Cir. No. 3, Nov., 19(t6). 


104H. (!) Any person uj^griovetl by an entry 

.lurisdiciion of of‘a relit Settled in a Settlement Kent 
ma^""*reiai- prepared under sections 104A to 

ing to rent. 104F aiid incorporated in a reeord-of- 
rights finally published under section 103A, or by an 
omission to settle a rent for entry in such Settlement 
Rent Roll, may institute a suit in the Civil Court 
which would have jurisdiction to entertain a suit 
for the possession of the land to which the entry 
relates or in respect of which the omission was made. 

(2) Such suit must be instituted within six months 
from the date of the certificate of final publication of 
the record-of rights, or, if an appeal has been present¬ 
ed to a Revenue authority under section 104G, then, 
within six months from the date of the disjiosal of 
such appeal. 
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(3) Such suit may be instituted on any of the 
following grounds, and on no others, namely : 

(а) that the land is not liable to the payment of 

rent ; 

(б) that the land, although entered in the re- 

cord-of-rights as being held rent-free, is 
liable to the payment of rent; 

(c) that the relation of landlord and tenant does 
not exist ; 

{(i) that land has been wrongly recorded as part 
of a particular estate or tenancy, or 
wrongly omitted from the lands of an 
estate or tenancy ; 

(e) that the tenant belongs to a class different 
from that to which he is shown in the 
rocord-of-riijhts as belomjring ; 

(/') that the Revenue Officer has not postponed 
the operatitni of the settled rent under the 
provisions of section 110, clause (a), or has 
wrongly fixed the date from which it is to 
take effect under that clause ; 

EASTERN BENGAL & ASSAM. 

{(j) that the special con- {y) th.at the special con¬ 
ditions and incidents ditions and incidents 

of the tenancy, [or of the tenancy have 

any right of way or not been recorded or 

other casement at- have been wrongly 

taching to the land recorded, 

which is the sub- (//) That any right-of- 

ject of the tenancy way or other ease- 
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inent attaching to the 
land has not been re¬ 
corded or, has been 
wrongly recorded. 

Instead of amending clause (j^) 
of sub-section (3) of sec. 104 this 
Act frames a new clause (A). There 
does not seem to be any material 
difference in the result; “ we have 
thought it convenient that easements 
should be the subject of a separate 
clause.” Kep. Sel. Com. 

The Secretary of State for India in Council shall 
not be made a defendant in any such suit unless the 
Government is landlord or tenant of the land to which 
the aforesaid entry relates or in respect of which the 
.aforesaid omission was made. 

(4) If it appears to the Court that the entry of 
rent settled is incorrect, it shall, in case (a) or case (<;) 
mentioned in .sub-section (3), declare that no rent is 
payable, and shall in any other case settle a fair rent; 
and in any case referred to in clause (/) or clause (ij) 
of the said sub-section (3), the Court may declare the 
date from which the rent settled is to’take effect, or 
pass such order relating to the entry, as it may think 
fit. 

(5) When the Court has declared under sub¬ 
section (4) that no rent is payable, the entry to the 
contrary effect in the reeord-of-rights shall be deemed 
to be cancelled. 

(6) In settling a fair rent under sub-.section (4) 
the Court shall be guided by the rents of the other 
tenures or holdings of the same class comprised in the 


have not, or has not, 
been recorded or have, 
or has,] been wrongly 
recorded. 
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same Settlement Rent Roll, as settled under sections 
104A to 104F. 

(7) Any rent settled by the Court under sub-sec¬ 
tion (4) shall be deemed to have been duly settled in 
place of the rent entered in the Settlement Rent Roll. 

(8) Save as provided in this section, no suit .shall 
be brought in any Civil Court in respect of the settle¬ 
ment of any rent or the omission to settle any rent 
under sections 104A to 104F. 

(9) When a Civil Court has passed final orders or 
a decree under this section it shall notify the same to 
the Collector of the district. 

The words in heavy brackets in sub-section (3), clause (,“•) have been 
substitued by s. 25, Act I, 1 >. C., 19C7, for the words have not been 
recorded or h.ave.” 

Sub-section ( 2 ).—The period of limitation laid down in this sub¬ 
section only .applies to cases in which a .Settlement (Officer settles or 
omits to settle rent {Ad/tin Dus v. Dulunki Pu!, 11 C \V. N., ccxix'. 

Sub-section ( 3 ).—This sub-section has been framed with reference 
to High Court rulings under the for.ner Chapter X, in which it was 
decided that Revenue Officers in settlement proceedings had no jurisdic¬ 
tion to decide finally and conclusively on such {|uestions relating to a 
tenant’s status as are detailed in the provisions of this sub-section. 
These rulings are referred to in detad in the note to sec. 106. 
The entries in ’the record-of-rights concerning such matters and all 
mattei^ not .affecting the determination of the rent, when a settlement 
of land revenue is being or is about to be made, have now only the 
presumption of correctness attaching to them. They can be called in 
question in the Civil Courts, which have norv when settling such matters 
the duty cast upon them of correcting theentiiesin the record-of-rights 
(see sub-secs. 4, 5, 6, 7 and 9). In all matters relating to the deter¬ 
mination of the tenant’s rent and its enhancement or reduction, which 
are not affected by such questions as are specified in this sub-section, 
but in these only, the Revenue authorities have .ibsolute and fin<al 
jurisdiction. 

This section has been designed mainly to safeguard the Govern¬ 
ment revenue and to attach reasonable finality to the fixation of the 
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rental assets upon which the assessment of revenue is fixed. It does not 
bar a suit against the recorded tenant for rent due {Nasarulhi Mi<i v. 
Amiruddi, 3 C. L. J., 133). 

Sub-section ( 3 ) clauses (e) and (g).—Suits by tenants contest¬ 
ing the correctness of a record of rights as to their status and as to their 
liability to enhancement fall within s. 104 H sub-section (3) clauses (e) and 
(g) and even if they come under the more general Section 111A which must 
be read with section 42 of the Specific Relief Act, they would be barred 
under section 104H sub-section (2) if they were laid after 6 months 
from the date of the certificate. The general rule of limitation is not 
applicable. 

As the certificate of final publication was not signed by the Revenue 
Officer in charge of the Cadastral Survey, it was held there was no cer¬ 
tificate from the date of which limitation could run (Pahalwitn Sirix v. 
Secretary of State, 12 C. W. Notes, cvii). 

Sub-section (3), clause (g).— The amendment introduced in 
clause (g) of sub-section (3) is consequential on the amendment introduc¬ 
ing the new clause (i) in s. 103 (see p. 313). The Select Committee in 
their report on the Bill of 1906 said : 

“ We think that, for the purposes of seelioii 104 H, the record of easements 
should be on the .same footing as the record of special (oiiditions aiel inci¬ 
dents of the tenancy, and that this is one of the grounds on which a suit 
should bo allowed to be instituted in the Civil Court regariling an entry in 
a Settlement Rent-roll prepared under Part II of Chapter .X. " 

Sub-section (8).—Save as provided in this section, no suit shall be 
brought in a Civil Court for the alteration of any entry of a rent settled 
under secs. 104A to 104F. But any one dissatisfied with an entry in, or 
an omission from a record-of-rights prepared under this Part of the 
Chapter, which concerns a right of which he is in possession, may sue 
for a declaration of his right under the provisions of the Specific Relief 
Act (1 of 1877). (Sec. Ill A.) 

104J. Subject to the provi.siori.s f)f‘section 10-1 IT, 
all rents settled under sections 104 A to 
104F, and entered in a record-of- rijrhts 
finally published under section 10-3 A, or 
settled under section lOdG, shall he 
deemed to have been correctly .settled and to he fair 
and equitable rents within the meaning of this Act. 


Pretuiniptioiis 
u-s to runtH sut- 
tloil under see- 
tions lOtA to 
HHC. 
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Rules.—For the procedure under Part II of this Chapter, see rules 
22 to 34 of Chap. VI. of the Government rules under this .Act (App. I). 

Conclusive.— Section 103R does not operate to modify the effect of 
sec 104J. When rent has been settled under part II of Chap. X no evid¬ 
ence is admissible to prove that a different rate is payable {Ambica 
Charan Ckakrabarty Joy Chandra Ghosh, 13 C. W. N., 210). 

Part III.—Settlement of Rents and decision of 
disputes in cases where a settlement of land re¬ 
venue is not being or is not about to he made. 

105. (1) When, [in any case in which a settle¬ 

ment of land-revenue is not being made 

Settlement of . , -1 • , , 

rents by Revo- or IS not about to be made], either the 

nue Officer hi . p . . 

cases where a landlord or the tenant applies, [within 

settlement of ,i> ,1 ei 

land-revenue is two months trom the date ot the certi- 

not ^oTt to be ficate of the final publication of the 

"****^®' record-of-rights under section 103A, 

sub-section (2)], for a settlement of rent, the Revenue 

Officer .shall settle a fair and equitable rent in 

respect of the land held by the tenant. 

{Explanation .—A superior landlord may apply for a settlement of 
rent notwithstanding that his estate or tenure or p.art thereof has been 
temporarily leased.] 

(2) When, in any case in which a settlement of 
land-revenue is not being made or is not about to be 
made, the Revenue Officer has recorded, in pursu¬ 
ance of [clause (j)] of section 102, that the occupant 
of any land claimed to be held rent-free is not 
entitled to hold it without payment of rent, and 
either the landlord or the occupant applies, within 
two months from the date of the certificate of the 
final publication of the record-of-rights under section 
103A, sub-section (2), for a settlement of rent, the 
Revenue Officer shall settle a fair and equitable rent 
for the land. 
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(3) Every application under sub-section (1) or 

VII f IS"© sub-section (2) shall, notwithstanding 
anything contained in the Court-fees 
Act, 1870, bear such stamp as the Government of 
India may, from time to time, prescribe by notifica¬ 
tion in the Gazette of India. 

(4) In settling rents under this section, the Keve- 
nue officer shall presume, until the contrary is prov¬ 
ed, that the existing rent is fair and equitable, and 
shall have regard to the rules laid down in this Act 
for the guidance of the Civil Court in increasing or 
reducing rents, as the case may be. 

[(5) The Revenue Officer may in any case under 
this section propose to the parties such rents as he 
considers fair and equitable ;.and the rents so propos¬ 
ed, if accepted orally or in writing by the parties, 
may be recorded as the fair rents, and shall be deemed 
to have been duly .settled under this Act. 

(6) Where the parties agree among themselves, 
by compromise or otherwise, as to the amount of 
the fair rent, the Revenue Officer shall satisfy him¬ 
self that the amount agreed upon is fair and 
equitable, and, if so satisfied, but not otherwise, 
he shall record the amount .so agreed upon as the 
fair and equitable rent. If not so satisfied, he 
shall himself settle a fair and equitable rent as 
provided in sub-.sections (4) and (5).J 

This section and the following sections of Part 111 apply c>nly to 
settlements in permanently settled estates and to the prepaiaiion of a 
rccord-of-rights in temporarily settled estates ordered under section 
101 uj or section loi (2) (a) [d) or (o when a settlement of land reve¬ 
nue is not being, or is not about to be made. The words and clauses 
within light brackets have been added by the Amending Act of 1898. 



Sec. 106,] .SRTTLKMKNT OK RKNTS UNDKR PART Ill. 


S 49 

The wonls in heavy br.ackets in sub-section (2) have been inserted 
by s. 24, Act I, B. C. of 1907, as a consequential amendment made by 
that Act in s. 102. 

EASTERN BENGAL & ASSAM 

(7) Where the lands of 
the tenancy are included 
in different local areas for 
which separate records 
are framed, the period of 
limitation specified in sub- 
.section (1) shall begin to 
run from the date of the 
certificate of final publica¬ 
tion of the last record 
which contains entries 
relating to the tenancy. 

This section makes an addition to 
section 105 to provide for a difficulty 
which landlords might feel as to 
the starting point of limitation 
under sub-section i. The Bengal 
Act does not provide for this contin¬ 
gency. 

Sub-section 1. Omission of provision for settlement of 
rent of excess land by Revenue Officer of his own motion. - 
The corresponding sub-sections of sec. toq of the Act, as originally 
framed, on wdiich this section is founded, were as follows : — 

“ (1) When, in any proi'ceding undei' this Chapter, it does not appear that 
the tenant is holding land in excess of. or less tlian, .that for whieh he is 
paying rent, and neither the landlord nor the tenant applies for ,a settlement 
of rent, the ollicer shall record the rent payable by the tenant, and the land in 
respeet of which the rent is payable. 

(2) When it appears that a tenant is holding land in excess of, or less 
than, that for which he is paying rent, or either the landlord or the tenant 
applies for a settlement of rent, or in any case under seetion 101, snh-seetion 
(2), clause (6), the otlicer shall settle a fair and er|uitahle rent in respect nl 
the land held by the tenant.’’ 

The reasons for modifying these sub-sections .is above are thus ex¬ 
plained in the Objects and Reasons for the Bill (para' 25) :— 
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“ The Revenue Officer will not be bi»und, as at present, of his own itiotion, 
to settle a fair rent, when it appears that the tenant is holding land in excess 
of or less than that for which he is paying rent. It has been ruled by the 
High Court that it must so appear on legal evidence, and therefore the 
provisions of the present law requiring the Revenue Officer to settle rent in 
private estates of his own motion, when, it appears to him that the tenant is 
holding more or loss land than be is paying rent for. is inoperative, nnloss 
apidication is made and evidence produccal."’ 

The case referred to in this extract is that of Gatiri Pa/ro v. Peily^ 
(20 Calc., 579). In another ca.se {Secrc/,cry oj Shite y. Kcijimudin, 2^ 
Calc., 257) it was said that a Settlement officer has no power to settle 
rents suo moiu under • sec. 104 (2) when it does not appear on the face 
of his proceedings that the lands held by the tenants are in excess of 
that for which they were paying rent, and when in such circumstances he 
had settled rents, his proceedings were held to be of an executive and 
not of a judicial character. But in a later stage of the same case (26 
Calc., 617) it was held that, given the circumstance of an increase or 
a decrease in the area of the land for which a tenant is paying rent, it is 
competent to the Revenue Officer under sec. 104 (2) to settle a fair and 
equitable rent in respect of the whole of the land of the tenant, including 
the excess area, and the Revenue Officer can in such a case enhance the 
rent under the provisions of the Act, c. .if., on the ground of the rise in 
prices of the food crops, and so forth. 

The order of a settlement officer under sec. 105 passed before the 
amending Act of 1898 is a summary order and does not oper.ate as re.i- 
judicata. The order in this case being utra vires art 14, schedule II, 
Limitation Act, did not apply {Mohant Ahhin Das v. lialunh Pal, 11 C. 
W. N., Notes, ccxix). 

Sub-section (1). Joint landlords. —The provisions of section 
188 are apparently applicable to applications for the settlement of rents 
under this section made by landlords. They must, therefore, apply 
collectively or by common agent. 

Sub-section (1) Explanation.— This explanation is similar to 
explanation 2 to sec. loi (2). See the note to that section, p. 310. 

Sub-section (2). —While the entry made by a Revenue Officer in 
the record-of-rights with regard to land claimed to be rent free under 
sec. 102 (0 is only a summary one, the entry of the rent settled made 
under this section is a formal and, subject to the provisions of secs. 108 
and 109A, a binding one (sec. 107). See note to sec. 103, p. 318. In 
Upadhya Thakur v. Persidh Singh (23 Calc., 723) it has been ruled that 
proceedings under sec. 104 (2) of the old Chap. X for the settlement of 
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rents are not suits—and probably, notwiihsanding the finality now given 
to a Revenue Officer’s decisions in proceedings under this section (sec 
107), they are also, strictly speaking, not to be regarded as suits. They 
are instituted by an application, and the provisions of the Court Fees 
Act, 1870, applicable to suits, do not apply to then. Not being suits, 
the provisions of sec. 373, ('iv. Pro. Code are not applicable to them 
( /anardan Misra v. Harchiy, 5 C. VV. N., c.\l). 

Sub-section (4). —This sub-section is reproduced unaltered from 
the old section 104, and makes it clear that under this part of the Chap¬ 
ter the Revenue Officer is bound to adhere strictly to the provisions of 
this Act relating to the enhancement or reduction of rents. He has not 
in such settlement the same freedom of .action in relation to these provi¬ 
sions as he has in settling rents in Government and temporarily settled 
estates (sec. 104A). He is bound to presume that the existing rent is 
fair and equitable until the contrary is proved [sub-section (4) of this 
section]. 

This subsection covers cases both of enhancement of rent under sec. 
32 and also of additional rent under sec. 52. {Sheodluiyan Punde v. Pcfti 
Pershad Koen\ 9 C. L. J., 67«). 

Sub-sections (5) and (6;. —These sub-sections correspond to sub¬ 
sections {h) and {a) of section 104.A. See p. 33;. 

Appeal. —A Special Judge has jurisdiction to hear appeals from the 
decision of a .Settlement Officer in his district regarding disputes and 
settlement of rent relating to land outside the district but im luded in an 
estate recorded in the Collector's books of the district {Kith' Krishna Pal 
V. Gopi Mohan Roy, 9 C. L. J., 574). 

Second Appeal.— There is no right of second appeal in a proceed¬ 
ing for settlement of rent under this section {Naimuddin Sheikh v. Ram 
Rangini Das, 13 C. W. N., ccx.x), but when the Settlement Officer as well 
as the Speci.al Judge tried matters coming under secs. 105 and 106 with¬ 
out discriminating them in their Judgments, a second appe.al lies {Kali 
Kishorc Pal v. Gopi Mohan Roy, 9 C. L. J., 574). See also, Judgment 
of the Full Bench in reference in .Appe.!! No. 118 of 1907, under the 
Letters Patent {Kirti Chandra Chattcrjce v. Mohcsh Dull Jha). 

Rules..—The rules for the settlement of fair rents on the application 
of the parties under this section are to be found in rules 36 to 41 of the 
revised Chap. VI of the Government rules under the Tenancy .Act. Rule 
39 allows any number of tenants occupying land under the same landlord 
in the same vill.age to mtike a joint application for the settlement of rents, 
or to be joined as defendants in the same proceeding on a similar applica¬ 
tion by the Landlord. This is founded on rule 25 of the old rules under 
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the former Chapter, which w-ii allu.ied to in Upctdhyn T/iakur v. Persidh 
Singh (23 Calc., 723) as being ultra vires. 

Court-Pees.—In all proceedings for the settlement of rents under 
Part III, Chapter X, and in all proceedings under section 106 of the 
Bengal Tenancy .Act, the fees on processes issued by the Settlement 
officer are subject to the Rules fr.amed by the High Court under section 2 
of the Court Fees Act (VII of 1870). (Rev. Cir. 2nd March 1904). 


Decision of 
questions aris¬ 
ing during the 
course of settle¬ 
ment of rents 
under this Part. 


[105A. Where, in any proceedings 
for the settlement of rents under this 
Part, any of tlte following issues 
arise :— 


(a) whether the land is, or is not, liable to the 
payment of rent ; 

(/t) whether the land, although entered in the 
record-of-rights as being held rent-free, 
is liable to the payment of rent ; 

(c) whether the relation of landlord and tenant 
exists ; 

{/!') whether the land has been wrongly record¬ 
ed as part of a particular estate or ten¬ 
ancy, or wrongly omittcfl from the lands 
of an estate or tenancj’^ ; 

(f-) whether the tenant belongs to a class differ¬ 
ent from that to which he is shown in 
the record-of-rights as belono^ing : 

(/^) whether the special conditions and incidents 
of the tenancy or any right-of-way or 
other easement attaching to the land 
have not, or has not, been recorded or 
have, or has, been wrongly recorded, 

the Revenue-officer shall try and decide such issue 
and settle the rent under section 105 accordingly : 
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Provided that tlie Revenue-officer shall not try 
any issue under this section, which has been, or is 
already, directly and substantially in i.ssue between 
the same parties, or between parties under whom they 
or any of them claim, and has been tried and decided, 
or is already bein<f tried, b^' a Revenue-officer in a 
suit instituted before him under section 106.] 

'I'his section was introduced by s. 26 of Art I, B. C., 1907 , on the 
recomuiendaiion of the Select Committee who in their report, observed 
as follows : 

*• III cases where rciif? are settled und'T Pai t 11 of rii.ipter X * f the 
Bengal Tenancy Act in Oovcniiment, and toinporarily settU-d c’-tatCN, section 
104H. allows any person siggiieved by an < ntry of a si-ith <l rent to tile a suit 
in the Civil Court, on ocitaiii gruutid.s, within ^ix nneith-s from the date of 
tiie ccrtitic.ite of final puldication or from tlie date of disposal of an appeal 
under section lOlf.h There is, however, no eorresponding provision in regard 
to cases in which rcMits are settled under section Id) in private estates. 

'Die re.'^ult is that litigation in connection with the settlement of rents 
uiuler section lOo in private estates is unduly prolonged, cspceially in eases 
falling uiulcr section 10 .> ( 2 ), when- the Kcveime*()tli.a r settles a rent f«>r hold- 
ing.-< for whieh no rent has hitherto been paid, but wliicli tlio occupant is not 
entitled to hold without payment of rent. It frcipicnily liappens that long 
after such a rent lia.s beeti settled, ami when the landlord proi-ceils to realize 
it, the tenant lile.s a suit in the Civil Court to have it declared tliat he is 
entitlcil to hold llie land rent-free. The ilispute. is thus re-opened. Tiie 
High ( y'ourt liavo hold tlmt the Settleini iil-olh er, uieloi' >oi t'on hns 
only til settle a fair iiuJ eijuitahle rent for the holding ; and that if any dis¬ 
pute is raised in proceedings under section 10 ."), as to the liability of the land¬ 
lords to pay rent, proceedings under seel ion 105 must lie -siayed. and th - pi ties 
told to tile a suit under seetioii lOli. This, however only provides for a 
small minority of the cases. It usually happens that when the case under 
section 105 comes up for trial, the timo allowed for filing suits under section 
106 has e.\pired. Or the tenant may refrain from r.usiug the question in the 
proceedings under section 105, wait till the landlord attempts to realize the 
settled rent from him, and then raise the matter iu the Civil Court. 

Wo are agreed that it is necessary to take some action which will pieveiit 
proceedings from heing protracted iu this w.iy. It l as h en i.i.'g sto-l tiuit 
this iiiighl he effected hy enacting some provision .-iniilar to-scoi ion lOUl 
iu I’art II of Chapter X of tho .-Vet, which allows the entii ‘s of rent eiir> red 
ill a Sottloment Rent-R>ll tj ha contested in the Civil Courts on certain 
grounds within si.N. mouths of the dit-a of the uerlili.-ite of final p ili'.i.-itiou. 
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But th» majority of us are of opinion that this would only afford a partial 
remedy, and there is no real analogy between a settlement of rents under 
Part II Md under Part III of Chapter X. In settling rents under Part II in 
connection with a settlement of land revenue, the Rcvenuo-offieer is subjeet 
entirely to the control of the Revenue authorities, and appeals against the 
rent settled lie exclusively to the Revenue authorities. There is therefore 
good reason for allowing certain matters to he referred to the Civil Co<irts 
as under section 104 H. But in proeeedings under Part III of Chapter X for 
the settlement of rents in private estates, the Revenue ofticer aets judicially. 
Under section 107 , he is required to adopt the procedure for tin' trial of suits ; 
and under section 109 A the appeal against his decision lies to the Special 
Judge and the High Court. 

The majority of us are, therefore, of opinion that there is no reason why 
finality should not be given to the decisions of Revenue Ollicers under Part 
III of Chapter X, subject to appeal to the Special .Judge and the High Court. 
It was the expressly declared intention of the framers of the Amendment Act 
of 1898 that the proceedings of the Revenue officers and the Special .Itidge 
should be final. The pre.sent clause merely gives effect to that intention. 
The High Court have held that, under the law as it stand.s, finality attaches 
only to the rent settled under section 105 , and not to incidental matters raised 
in the course of these rent settlement proceedings. But in order that a fair 
rent mrfy be settled, it is e.ssential that such matter.s should be decided. The 
Revenue-officer would have the power to decide them finally, subject to 
appeal to the Special .Judge, if they were raised in .suits under section 106 , 
and the majority of us can see no valid rca.son why the same Itcvonue-otficer 
should not be given power to decide them finally, auhject to appeal, it they 
are raised in •proceedings under section 105 . We consider that any other 
course would lead to consiSerable confusion and practical inconvenience, as it 
would enable the same matters to be raised timullancously in the subordinate 
Civil Courts and before the Special .Judge and the High Court. For these 
reasons, the majority of us are in favour erf the proposed clause.'' 

The proviso was added in order to prevent the same issues being tried 
simultaneously in proceedings under section 105 and in suits under sec¬ 
tion 106. Sub-section (3) of section niB provides for the stay of pro¬ 
ceedings under section 105, when an issue, pending the decision of 
which a fair rent cannot be settled, has been laiscd in a suit under sec¬ 
tion 106. 


106. In 

Institution of 
suit before a Re¬ 
venue-officer. 


EASTERN BENGAL & ASSAM. 

proceedings 106. (I) In proceedings 
under this under this 

Institution of 

Jrart, a suit suit irefore a Ru- Part, a suit 

I . ,. venue-officer. 

may be insti- . may bo ins- 
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tuted before a Revenue- 
officer at any time within 
three months from the 
date of the certificate of 
the final publication of the 
record-of-rights under .sub- 
.section (2) of section 103 A 
of tnis Act, by presen¬ 
ting a plaint on stamped 
paper for the decision of 
any dispute regarding any 
entry which a Revenue- 
officer has made in, or 
any omission which the 
said officer lias made from, 
the record, whether such 
dispute bo between land- 
lordand tenant or between 
landlords of the .same or 
of neiorhbourinj; estates, 
or between tenant and 
tenant, or as to whether 
the relationship of land¬ 
lord and tenant exists, or 
as to whether land held 
rent-free is properly so 
held, or as to any other 
matter, and the Revenue- 
officer shall hear and 
decide the dispute : 

Provided that the Re¬ 
venue-officer may, subject 
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tituted before a Revenue- 
officer at any time within 
three months. from the 
date of the certificate of 
the final publication of the 
record-of-rights under sub- 
•soction (2) of section 103 A 
of this Act, by pre.'ien- 
ting a plaint on stamped 
paper for the decision of 
any dispute regarding any 
entry which a Revenue- 
officer has made in, or 
any omission which the 
said officer has made from, 
the recoid, whether such 
dispute be l)etween land¬ 
lords and tenant or be¬ 
tween landlords of the 
same or of neighbouring 

O O 

estates, or between tenant 
and tenant, or as to 
whether the relationship 
of landlord and tenant 
exists, or as to whether 
land held rent-free is pro¬ 
perly so held, or as to any 
other matter, and the 
Revenue-officer shall hear 
and decide the dispute : 

Provided that the Re¬ 
venue-officer in»y, sub- 
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to such rules as the Local 
Government may pres¬ 
cribe in this behalf, 
transfer any particular 
case or class of cases to a 
competent Civil Court for 
trial. 

[Provided also that in 
any suit under this section 
the Revenue-officer shall 
not try any issue whieh 
has been, or is already, 
directly and substantially 
in issue between the same 
parties, or between parties 
under whom they or any 
of them claim, in proceed¬ 
ings for the settlement of 
rents under this Part, 
where such issue has been 
tried and decided, or is 
already being tried, by a 
Revenue-officer under 
section 105A.] 


ject to such rules as the 
Local Government may 
pre.scribe in this behalf, 
transfer any particular 
case or class of cases to a 
competent Civil Court for 
trial. 

[Provided also that in 
any suit under this section 
the Revenue-officer shall 
not try any issue which 
has been, or is already, 
directly and substantial¬ 
ly in issue between the 
same parties, or between 
parties under whom they 
or any of them claim, in 
proceedings for the settle¬ 
ment of rents under this 
Part, where such issue has 
been tried and decided, or¬ 
is already being tried, by 
a Revenue-officer under 
section 105A.] 

(2) Where the lands 
to which the dispute re¬ 
lates are situated in local 
areas for which .separate 
records are framed, the 
period of limitation specifi¬ 
ed in sub-section (1) shall 
begin to run from the date 
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of the certificate of final 
publication of the last re¬ 
cord which contains en¬ 
tries relating to such 
lands.” 

Instead of adding a new proviso 
to sec. io6 as done in the Bengal 
Act, this Act divides sec. io6 into 
two sub-sections, the original sec¬ 
tion with the new proviso being 
sub-section (i) and a new sub-sec¬ 
tion (2) providingfor the contingency 
of separate records of rights being 
prepared in respect of different parts 
of the same tenancy. This seems 
to be an improvement on the Bengal 
Act. See Mohant Padmalav v. 
Luchmi Rani (12 C. \V. N., 8). 

Former section 100.— This section as originally framed in Act 
VIII of 1885, ran as follows 

‘Tf lit iiiiy tiiiio iiofore the final publication of the record under the 
last foreg'iing section a dispute arises as to the corrcctne.ss of any entry (not 
being an entry of a rent settled under this Chapter), or as to the propriety of 
any onii.ssioii which the Ueveune-ollieor proposes to make or has made therein 
or therefrom, the Kevonuc-ollicor shall hear and decide the dispute.’’ 

The following section was substituted for it by Act III, B. C. of 1898 
on the 2nd November 1898. 

106 . If in any ease under this Part, ^a dispute arise.s at any time 
within two months from date of the certificate of the 

Dccisi.m Ilf Jin- final publication of the reeord-of-rights under section 
oniccr.'^ Hi.ii.uuu sub-section (2), regarding any entry which the 

Revenue Officer has made in, or any omission made from, 

the record, 

whether such dispute be between landlord and tenant, or between land¬ 
lords of the same or of the neighbouring estates, or between tenant and 
tenant, or as to whether the relationship of landlord and tenant exists, or 
as to whether land hold rent free is properly so held, or as to any other 
matter, 

a suit may be instituted before the Revenue Officer, by presenting a plaint 
on stamped paper, fur the duoieiun of the dispute, and the Revenue Officer 
shall then hear and decide the dispute ; 
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Provided that the Revenue Officer may, subject to such rules aa the Local 
Government may prescribe in this behalf, transfer any particular case or 
class of cases to a competent Civil Court for trial. 

The present section was'substituted by Act 1 of 1903 on the 19th 
February, 1903. The object of the section as slated in the Statement of 
the Objects of the Hill is to indic.-iie cljearly the period of limitation for the 
institution of suits under section io6 of the Hengal Tenancy Act. 

Second proviso. —The second proviso within brackets was added 
to the section by s. 27, Act I., H. C., 1907, and is intended to prevent 
Revenue officers' dealing simultaneously with the same issues in pro¬ 
ceedings under ss. 105A and 106. 

Amending Act.—In matters of procedure an amending Act would 
affect legal proceedings instituted prior to the amendment. A case 
referred under the section as amended by the Act of i8g8 for the 
correction of an entry made in 1896 was held to have been properly 
tried by the Civil Court {Rahimiiddin v. Jaj'ut Kishore Acharyn, 12 C. 
VV. N., 987). 

Distinction between “objections ’ and “disputes.”—The 
distinction between “objections” under sec. loj and “disputes” under 
sec. 106 of the former Act was pointed out in the cases of Gopi Nath 
Masant ').Adoi(oNaik[2 \ C.L. C.,776) ,• Anandl.alPariaw Shib Chandra 
Mukhurjee (22 Calc., 477) ; and Secretary of State v. Knjiinudin{2'i Calc., 
257) ; and it was ruled that an “ objection ” could be made during the 
pendency of the publication of the draft record-of-rights, but a “dispute” 
could be raised only after the preparation of the draft record and before 
its final publication. See contra, Durga Charun Laskar v. Hart Charan 
Das {21 Calc., 521). Hut, in the Full Bench case of Dengu Kasiv. 
Nobin Kissori Chaudhurani (24 Calc., 462 ; i C. W. N., 294), it was 
decided that a “dispute” can arise at any time, i. e., both before and after 
the publication of the dr.ift record, and even before an entry in the record 
is made, and that the decision of a dispute so arising is a decision under 
sec. 106 of the former Chapter X of the Act, and therefore, subject to 
appeal and second appeal. In this case the rulings in Gopi Nath Masant 
v. Adoito Naik and Anand Lai Paria v. Shib Chandra Mukhurji, so far 
as they lay down a contrary rule, were overruled. “Objections” are now 
clearly distinguished from “disputes.” The former are of two kinds,'ws’., 
(i) objections to entries in, or omissions from, the record-of-rights. 
These may be preferred and are to be disposed of before the final 
publication of the record (sec. 103A) ; and (2) objections to the settlement 
rent roll (104E). Such objections can only be preferred when a settle¬ 
ment of revenue is being or about to be made. They, too, must be made 
and disposed of before the final publication of the record-of-rights. And 
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a Revenue Officer’s decision in them will not be open to appeal or second 
appeal, nor will it have the effect of res judicata (Kurban Alt v. Jafer 
Aii, 28 CaIc., 471). “Disputes” can only be raised under this sectioOi 
i. e., in settlements where no settlement of l^nd revenue is being or is 
about to be made. They cannot arise until after the final publication of 
the record. 

To what matter.^ disputes may relate.—The provisions of 
clause 2 of this section have been passed with reference to certain rulings 
of the High Court under Chapter X of the Act, as it originally stood, in 
which it was held that a Revenue Officer, in settlement proceedings had 
no jurisdiction to decide (li disputes between owners of neighbouring 
estates as to the title to any land (Norendra Nath Chaudhri v. Sri Nath 
Sande!, 19 Calc., 641) ; (2) disputes regarding the boundaries 
between conterminous estates {Bidhumukhi Devi v. Bhagwan Chandra 
Rai, 19 Calc., 643); (3) disputes as to which of two persons claiming 
to be tenant should be recorded {Pandit Surdar v. Meajan, 21 Calc., 
378) ; (4) disputes as to whether land held rent free is properly 

so held {Padmanand Singh v. Bajo, 20 Calc., 577 ; Secretary of 
State V. Netai Singh, 21 Calc., 38 ; Karim Khan v. Brajo Nath Das, 
22 Calc., 244), and (5) a dispute as to a right of way between two neigh¬ 
bouring tenants (//(//'t» Mohan Rai v. Pran Nath Mitra, 27 Calc., 364 : 
4 C. VV. N., 127,'. In Gokhiil Siihu v. Jadu Nandan Rai (17 Calc., 
721), it was.ruled that the defendants according to their own case being 
tenants within the meaning of the .\ct, the Revenue Officer had juris¬ 
diction to decide whether land held by them was rent-paying or rent 
free. This was followed in Jaipal Dhobi v. Palakdhari Das (2 C. VV. 
N., 491) in which the question at issue was whether certain land was 
serait land of the landlord or part of the occupancy-holding of the tenant. 
In Gok/iul Sahu v. fadu Nandan Rai, it was doubted whether the 
Revenue Officer would have had jurisdiction, if the relation of landlord 
and tenant had not existed between the parties. Now, under the terms 
of the present section the Revenue Officer has jurisdiction to decide 
all disputes relating to the matters referred to in para 2 of the section 
as well as to “any other matter.” These words however, would not 
seem to be intended to include questions relating to rents settled 
under sec. 105. The Revenue Officer’s decision of a dispute arising 
under this section will have the force and effect of a decree of a Civil 
Court in a suit between the parties, and, subject to revision under sec. 
108 and .appeal under sec. 109A, shall be final (sec. 107), and not liable 
to be set aside by a suit in a Civil Court (sec. 109). An order of a 
Special Judge .as to the length of the standard of measurement to be 
used in measuring certain lands is not a decision in a case under sec. 106 
{Narahari Jana v. Hat i Chat an Paramanik, zO Calc., 556). 
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Rival proprietors.—In a suit between rival proprietors, the Court 
is confined to a consideration of the question of possession and cannot 
enter into the question of title. In a suit between tenant and tenant 
or between landlord and tenant the court might possibly enter into the 
question of title as well {Mahant Padmaluv v. Luchmi Rani, 12 C. W. N., 
8 : but see Jogendra Nath v. Krishna Pranada, 12 C. W. N., 1032 : 
35 Calc., 1013 ; there seems to be some conflict between these two 
decisions). » 

Cases under this section are suits.— From clause 3 of this 
section it will be seen that a case under this section is a suit to be insti¬ 
tuted by a plaint on “stamped paper,” by which expression is probably 
meant that it shall be liable to Court fee duty under the provisions of 
the Court Fees Act (VII of 1870). 

In Pe/u Ghvrai V. Ram Khelawan Lai {\Z Ca\c., 667), it was ruled 
that “disputes” under sec. 106 of the former Chap. X were suits. 
Th s was doubted in Upadhya Thtkur v. Pcrsidh Singh (23 Calc., 
729), and the Legislature has apparently framed the section in such 
terms as to place the m.rtter beyond all question. See also rule 42 of 
the revised Cha ■. VI of the Government rules under the Act (App. i). 

Res Judicata in settlement cases.—A question between land¬ 
lord and tenant heard and decided by a Revenue Officer under sec. 106 
of the former Chap. X, is res judicata between the same p^fties in a 
subsequent suit {Golihul Sahu v. Jadu Nandan Rai, 17 Calc., 721 ; 
Jaipal Dhobi v. Palakdhari Das, 2 C. \V. N., 491). And this rule 
applies in the case of questions both of the status and of the fair and 
equitable rent of a ten.ant {Durga Charan J.aha v. ILatem Mandal, 
6 C. W. N., 238). An order made by a Revenue Officer, determining 
the rent payable for a holding has the force of a decree, and when not 
set aside by appeal or otherwise, cannot be questioned in a Civil Court 
{Ram Autar Singh v. Sanoni in Singh. 27 Calc., 167). A settlement of 
rent under sec. 104 (2'for the purposes of land revenue has under sec. 
107 the force of a final decree of a Civil Court and as such operates as 
res judicata upon the question of rent payable by the tenant both as to 
its nature and amount {lirahmanand Mahapatra v. Arjun Raut, t C. L, 
J. 310). The defendants were recorded in the khatian of a cadastral 
survey as intermediate tenure-holders. The plaintiff did not avail him¬ 
self of ihe remedy prescribed by sec. 106. He subsequently took a 
settlement from Government and sued to avoid the defendants’ tenures ; 
held, he was bound to recognise intermediate tenure-holders mentioned 
in the settlement papers {Raghunath Puri v. PitambarGajendra, 
5 C.L.J., 67). But an order of a Settlement Officer disposing of an 
objection under sec. 105 of the former Chapter X has not the eflfect of 
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w/WiVaAi, estopping the trial of the same matters in the Civil Court 
{Secretary of State V. Kajimudin, 2-^ CaXc., 2^7). An order striking off 
a petition of objection under sec. 103 'A for default is not a Judicial 
order ; nor does it operate as res judicata in a subsequent suit for rent 
brought by the objector against the recorded tenant {Nazarulla Mia v. 
Amiruddi, 3 C. L. J., 133 ; Kurban AH v. Jafar AH, 28 Calc., 471). 
The proceedings referred to in sec. 107 mean contested proceedings in 
which there is an adjudication on disputed points. The decision of a 
Revenue Officer in an uncontested proceeding has not the effect of a 
decree under that section. Section 109 (now 103 B) lays down a rule of 
evidence. It does not override the rules of res judicata (Padmnand 
Singh V. Ghanashyam Misra, i C.L.J., 134 : 32 Calc., 336; 9 C.W.N., 610). 

In a suit in which the plaintiff had initiated proceedings under sec. 
106 against the landlord and certain persons who claimed to be tenants 
of the land to have their {i.e., the plaintiffs’) names recorded as tenants 
in the settlement proceedings, it was held by the Settlement Officer 
that they were the tenants. The persons claiming to be rival tenants, 
appealed to the Special Judge, but the landlord did not appeal. The 
Special Judge reversed the Settlement Officer’s decision ; the plaintiffs 
then sued in the Civil Court for a declaratory decree of their rights as 
tenants. It was ruled that the Special Judge’s decision did not operate as 
res judicata, as it merely decided the question as between tenant and tenant 
{Jaggannath Ramanuji Uas v. Chandra Kumar Basu, 5 C. W. N., 421). 

Where there is a total denial of the relation of landlord and tenant by 
one of the parties, a Revenue Officer has jurisdiction in a proceeding 
under section 103 of the Bengal Tenancy Act to decide that question, 
but his decision, although it may have the force of a decree, cannot 
operate as res judicata in a subsequent suit in ejectment and for 
declaration of title brought in a Civil Court {Dharani Kant iMhiri 
V. Gaber AH Khan, 7 C. W. N., 33 : 30 Calc., 339.) In the conclusion 
of the judgment in this case it was said ; “There is no provision in the 
Bengal Tenancy Act which has the effect of making such a decision’’ 
{i.e., the decision of Revenue officer) “final for all purposes, irrespectively 
of the provisions of sec. 13, C. 1 ’. C. Sec. 107 does indeed provide that a 
decision in a proceeding under sec. 106 shall have the force of a decree ; 
but it does not necessarily follow that it shall in .all cases operate as res 
judicata, for an ordinary decree of a Civil Court has not that effect, except 
on certrin conditions which are set forth in sec. 13, C. P. C.” In Gokul 
Mandar v. Padmanand Singh (29 Calc., 707 : L. R., 29 I. A., ig6), their 
Lordships of the Privy Council, with reference to a contention raised as 
to whether a decision in previous proceedings under the Bengal Tenancy 
Act that the defendant was a tenure-holder was res judicata in a suit for 
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ejectment in the Civil Court, where the first Court had held it was not 
resjudica/a, hat the High Court had not decided the point, observed, 
without deciding the question, that under s. 13, C. P. C., a decree in a 
previous suit cannot be pleaded as resjudicaia, unless the Judge by 
whom it was made, had jursdiction to try and decide, not only the parti¬ 
cular matter in issue, but also the subsequent suit itself, in which the 
issue is subsequently raised. An order of a Settlement Officer made 
under sec. 105, Chap. X before it was amended by the Amending Act of 
1898, is a summary order, and has not the force of a decree, and so there 
can be no res judicata. When the order of the Settlement Officer is ultra 
vires because he settled rent which he had no power to do under the old 
sec. 105, art. 14, Sched. II of the Limitation Act has no application 
(Abhin Das v. Balunki Pal, ii C. W. N ., ccxix.) 

Suit in the Civil Court, —No suit lies in the Civil Court for the 
alteration or correction of entries made in the record-of-rights. Persons 
aggrieved should have recourse to the special remedy provided in Chap. 

(Jogendro Nath Roy w Krishna Pramoda Dasi, 35 Calc., 1013: 12 
C. W. N., 1032 : but see Mahant Padmalav v. Lachmi Rani, 12 C. W. 
N., 8 ; Sambhu Chandra v. Puma Chandra, 35 Calc., 176 ; Ram Golam 
V. Bishnu, 11 C. W. N., 48 ; Troylokya Nath Bose v. Macieod, 28 Calc., 
28 ; Tokhi Sahu v. Toshi Munda, j 3 C. W. N., 111 ; Lachmi Prasad v. 
Ekdeswar, 13 C. W, N., 181 ; Sheo Nandan v. Bachu Rant, 9 C. L. J., 
284). 

107. [(1) In all proceedings under section 105, sec- 
tion 105A and section 1061 the Revenue 
be adopted by Officer shall, Subject to rules made by 

RevcaueOfficer. , t 1 r'l 

the JLocal (roverninent under this Act, 
adopt the procedure laid down in the Code of Civil 
XIV of 1882 I*r<>cedure for the trial of suits ; and his 
decision in every such proceeding shall 
have the force [and effect of a decree of a Civil Couk 
in a suit between the partie,s, and, subject to the pro¬ 
visions of sections 108 and 109A, shall be final], 

[(2) A note of all rents settled under section 105 
and of all decisions of issues or disputes under section 
105A or section 106, and of all rents commuted under 
section 40 by a Revenue Officer appointed by the 
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designation of Settlement Officer or Assistant Settle¬ 
ment Officer, shall be made in the record-of-rights 
finally published under sub-section (2), of section 103A, 
and such note shall be considered as part of the record.] 

The words in heavy brackets in the beginning of sub-section (i) have 
been substituted for the words “ in all proceedings for the settlement of 
rents under this Part, and in all proceedings under section io6,” by s. 28, 
Act I, B. C., igoy. The words in light brackets in the end of sub¬ 
section (i) have been added by Act III, B. C., of 1898. The words added 
to the end of sub-section (i) are intended to have the effect of making ail 
rents settled by a Revenue Officer on an application under sec. 105, and 
any disputes decided by him under sec. io6, res judicata and not liable 
to be set aside by any further suit in a Civil Court (see sec. 109). But 
see note pp. 360-361. The new sub-section (3) in heavy brackets has 
been substituted for old sub-section (2) by s. 28, Act 1, B. C., ofigoy. It 
provides for the entry, in the record, of rents commuted by a Settlement 
Officer under section 40. 

Government notification regarding local enquiries-— “Under 
section .392 of Act XIV of 1882, the Civil Procedure Code, and section 107 
of the Bengal Tenancy Act, VUI of 1885, the Lieutenant Governor is pleased 
to make the following rule as to the persons to whom commissions shall he 
issued hy Revenue Officers empowered under Chapter X of the Bengal 
Tenancy Act. 

“Whenever under the provisions of section 107 of the Bengal Tenancy Act, 
VIII of 1885, and Chapter XXV of the Civil Procedure Code, Act XIV of 
1882, a Revenue Officer directs that a local enquiry be held in the course of 
proceedings for the settlement of rents, the commission shall be issued to 
such person not below the rank of a Sub-Deputy Collector or Revenue Officer 
invested with powers under Chapter X of the Bengal Tenancy Act as the 
officer directing the encpiiry shall appoint for this purpose.” (Government 
uotitication No. 5078 L. R., dated Nov. 28th 1895, published in the Oa/cuffa 
Oaxt,ltt of Doccralier 4th, 1895, Part I. 1140.) 

Where a settlement of rent was made under sec. 104 (2) before its 
amendment by the Act of 1898 the decision of the settlement officer had 
the force of a decree under sec. loy of the Act and is evidence in a suit 
for rent subsequently brought although it may not operate as res- 
judicata (Mohini Chandra Roy v. Kali Tara, ii C. W. N., 1028). 

108- Any Revenue Officer specially empowered 
^ bv the Local Government in this behalf, 

Revision by “ _ 

Revenue Officer, may, on application or of his own motion 
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within twelve months from the making of any order 
or decision under section 105, [section 105 A], section 
106 or section 107, revise the same, whether it was 
made by himself or by any other Revenue Officer, 
but not so as to affect any order passed or decree 
made under section 109A : 

Provided that no such order or decision shall be 
so revised if an appeal from it is pending under section 
109A or until reasonable notice has been given to the 
parties concerned to appear and be heard in the matter. 

The word and figures “Section lojA” were added by section 29, 
Act I, B. C., of 1907 as a consequential amendment. 

Section 108 does not warrant the Settlement Officer in revising his 
entries as to mal lands in the record-of-rights. The Act gives to tenants 
ample opportunity for the correction of misukes under secs. 105 and 106 
(Sambhu Chandra Hazra v. Puma Chandra Pal, 35 Calc., 176 : 12 C. W. 
N., 122 : 7 C. L. ]., 103). 

“[108A. Any Revenue-Officer specially empower- 
Correciion by ^he Local Government in this be- 

application or of his own 
rccord-of rights. motion, withiii twelvc months from the 
date of the certificate of the final publication of the 
record-of-rights under sub-section (2) of section 143 A, 
correct any entry in such record-of-rights which he 
is satisfied has been made owing to ii boaa-Jide 
mistake : 

Provided that no such correction shall be made if 
an appeal affecting such entry is pending under sec¬ 
tion 109A, or until reasonable notice has been iriveu 

O 

to the parties concerned to appear and be heard in 
the matter.] 

This section has been added to the Act by s. 30, Act I, B. C., 1907. 
The Select Committee in their report on the Bill of 1906 say ; 
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“It has been pointed oat to us that, under the law as it stands, the 
Revenue Officer has no power to correct errors in the settlement record 
after final publication, unless they are made the subject of a dispute under 
section 106 . In the millions of entries which find place in a settlement 
record some clerical errors are bound to creep in and it seems desirable to 
hjive a cheap and ready means of correcting them. Wo propose therefore 
that any Revenue Officer specially empowered in this behalf by the Local 
Government should be able to correct bona fide, mistakes, after giving due 
notice to all the parties concerned. 

109. Subject to the provi.sions of section 109A, a 
Civil Court shall not entertain any appli- 

Bar to juris- . . _ J rr 

diction of Civil cation or suit Concerning any matter 
which is or has already been the subject 
of an application made, [suit instituted or proceedings 
taken under sections 105 to 108 (both inclusive).] 

The words, figures and brackets within heavy brackets at the end of 
the section have by s. 31, Act I, B.C., 1907 been substituted for the words 
and figures “or suit instituted under section loj, section 106, section 107, 
or section 108.” The Select Committee in their report on the Bill of 1906 
say ;—“An amendment of section 109 has been rendered necessary 
owing to the new section 105.A, which it is proposed to insert in the Bill. 
The words “suit” and “application” do not cover all questions which 
may arise in the course of proceedings for the settlement of suits.” 

This section supplements the provisions of sec. 107. It makes it 
clear that where a settlement of land revenue is not being or is not 
about to be made, if applications or suits have been made or instituted 
under this part of the Chapter, the Civil Courts cannot entertain any 
applications or suits relating to the same matter. 

But this will not prevent their entertaining a suit in which persons 
recorded as tenants in a record-of-rights, which has not been finally 
published, are sued as trespassers for possession and mesne profits 
{Trailokyanath Basu v. Macleod, 28 Calc., 28). 

Limitation. —The period of limitation for such a suit is either l 
year under art. 14, Sch. II, of the Limitation Act or 6 years under art. 
120 and a tenant after the expiry of the period of limitation cannot 
bring a suit for the alteration of his rent under the guise of a suit for 
the amendment of a certificate under the Public Demands Recovery Act 
{Ashutosh Nath Rat v. Abdul, 28 Calc., 676). Art 14 of Sch. II of the 
Limitation Act does not apply to such a suit (Ai,d/t B/iidh Upadhya v. 
Mohan Bikram Sha, 30 Calc., 27 ; Ram Ghulam Sinj'h v. Bishnu Prakash 
Na''<*in Singh, 11 C. W. N., 48). 
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109A> (1) The Local Government shall appoint 
Appeals from pcFsons to be a Special 

nevemie°*()ffi* Judge or Special Judges for the pur- 
ocra. pose of hearing appeals from the deci¬ 

sions of Revenue Officers under [sections 105 to lOB 
(both inclusive)]. 

(2) An appeal shall lie to the Special Judge from 
XIV ofH 882 . the decisions of a Revenue Officer under 

v of 1908 . [sections 105 to 108] [A], (both inclusive) 
and the provisions of the Code of Civil Procedure 
relating to appeals shall, as nearly as may be, apply 
to all such appeals. 

(3) Subject to the provisions of Chapter XLII of 
of the Code of Civil Procedure (.secs. 100-103 Act V 
of 1908) an appeal shall lie to the High Court from 
the decision of a Special Judge in any case under 
[this section (not being a decision settling a rent)] 
as if he were a Court subordinate to the High Court 
within the meaning of the first section of that 
Chapter : 

Provided that, if in a second appeal the High 
Court alters the decision of the Special Judge in re¬ 
spect of any of the particulars with reference to which 
the rent of any tenure or holding has been settled, the 
Court may settle a new rent for the tenure or holding, 
but in so doing shall be guided by the rents of the 
other tenures or holdings of the same class comprised 
in the same record as ascertained under section 102 
[or settled under section 105 or section 108]. 

This section does not differ materially from section 108 of the former 
Chap. X. The words in light brackets have been added by Act III, H. C., 
of 1898, but make only verbal altertions in the terms of the section. 
The letter A in heavy brackets after the figures 108 in sub-section (2) ha* 
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been inserted by s. 32, Act I, B. C., 1907, as a consequential amendment. 
The Select Committee in their report say : 

“The addition to this clause allows an appeal to the Special Judge against 
an order of a Revenue-Officer correcting an error in the settlement, record 
under section 108 A, which we propose to insert in the Act. It is not likely 
that the right of appeal will often be exercised in such cases, but it seems 
advisable to provide some safeguard against a possible improper use of his 
powers by the Revenue Officer. ” 

First appeal.— There is no appeal to the Special J udge from an 
order of a Settlement Officer finding that the standard of measurement 
to be used in measuring the lands of a village is a pole of 7 feet 9 inches 
{Narahari Jana v. Hari Cfiaran Paramanik, 26 Calc., 556). There 
would seem to be no appeal from an order of a Settlement Officer dis¬ 
posing of an “objection” under sec. 105 of the former Chap. X, as his 
order under that section is not a “decision” within the meaning of 
sec. 108 (2). 

There is no appeal from an order of remand by a Speci.al Judge 
{Mathur Chandra Mazitmdar v. Tara Sankar Ghosh, 7 C. W. N., 440). 

Second appeals.—Under the former Chapter X it has been held 
that no second appeal lips against, nor can the High Court interfere 
under sec. 622 of the Civil Procedure Code with the order of a Special 
Judge in regard to the settlement of rents {Shesobarat Koer'i. Nirpat 
Rat, 16 Calc., 596/ Kiral Narain v. Palakdhari Pandey, 17 Calc., 326 ; 
Achha Mian v. Duri^a Charan I.aha, 25 Calc., 146 : 2 C. W. N., 137). 
No second appeal relating to such a matter will lie under the terms of 
the present section (Ram Rishen Rant v. Rajarant, CtAc., The 
words “a decision settling a rent” in section 109A of the Bengal Tenancy 
Act do not mean and include any decision upon the question what is or 
what ought to be the rent. They mean only a decision settling a fair 
and equitable rent in place of the existing rent, and the words do not 
include a decision determining what the existing rent is. 

A second appeal lies to the High Court, from a decision of a Special 
Judge reversing or affirming the decision of a -Settlement Officer, who 
decided under section 106 of the Bengal Tenancy .-\ct what was the rent 
payable by the plaintiff, it not being “a decision settling a rent” within 
the meaning of section 109.A. of the Bengal Tenancy Act (Ramani 
Prasad Narain v. Adaiya Gossain, 31 Calc., 380). 

But the contrary was held in a subsequent ctise in which it was laid 
down that the words “not being a decision settling a rent” refer not 
only to a decision by which existing rents are varied, but also to one by 
which existing rents are maintained. When, therefore, a Special Judge 
on appeal from a decision of a Settlement Officer on an application by 
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landlord under sec. lo; (i) decided that no case had been made out for 
an enhancement of rent ; heldy that this is a decision “ settling a rent,” 
and consequently no second appeal lies (^Rameswar Singh v. Bhaneswar 
y/ja, 4 C. L. J., 138 : 33 Calc., 837). Similarly it has been held that 
an order fi.King a limit to enhancement is an order settling a rent and 
no second appeal lies {Sambhu Chandra Hasra v. Puma Chandra Pal, 
35 Calc., 176 : 12 C. W. N., 122 : 7 C. L. J., 103). Rut see Preohast 
Narain Singh v. Murat Bai (13 C. W. N., cciv). 

It was also held under the former Chap. X, that no second appeal 
lay from an order of a Special Judge dismissing an appeal on the ground 
that there was no appeal to him in a case of a boundary dispute which 
had been tried and decided by a Settlement Officer acting as a Survey 
officer under Part V of the Bengal Survey Act, V, B. C., of 1875 {Irshad 
Ali Ckaudhri V. Kanta Prosad Hasari,z\ Calc , 935). But a second 
appeal lies from the decision of a Special Judge on questions with regard 
to the prevailing standard of measurement, area of lands in the posses¬ 
sion of tenants and the liability of tenants to pay rent on account of any 
excess land - Mathura Mohan Luhiri v. Lima Sundari Debi, 25 Calc., 34). 
The rule laid down in this case cannot apply when there has been no 
measurement, when the Settlement Officer has done nothing but settled 
the length of the measure to be used in measuring the lands of the 
village, and when the order of the Special Judge is only to the effect 
that no appeal lay to him from this order of the .Settlement Officer 
{Narahari Jana v. Hari Charan Parantanik, 26 Calc., 556). 

In Dcngii Kazi v. Nobin Kissori Chaiidhrani (24 Calc., 462 : 1 
C. \V. N., 294) it has been laid down that, whenever under the former 
Chap. X “a dispute’’ arises, whether before or after the publication 
of the draft record, as to the correctness of an entry which the Revenue 
Officer proposes to make or has made in the record that he is preparing, 
his decision of such a dispute is a decision in a proceeding under sec. 
106, and a second appeal from the decision of the Special Judge in 
appeal from such a decision lies to the High Court under sec. 108 (3). 
When the decision of the Judge does not settle a fair and equitable 
rent, but merely proceeds on the ground that there was no excess land, 
and therefore no rent to be settled, a second appeal lies {Rajkutnar 
Protap Sahai v. Ram Lai Sin^h, 5 C. L. J., 538). A second appeal lies 
in a proceeding under s. 106. No second appeal lies in a proceeding 
under s. 105. If, however, such matters are not kept separate, a second 
appeal is maintainable in respect of the matters coming under s. 106 
{Kali Kissore Pal v. Oopi Mahun Rai, 5 C. L. J., 34« : 9 C. L. J., 574). 

Court-fee duty on second appeals.—In Pelu Ghorai v. Ram 
Kkelawan L-.il, (18 Calc., 667), it was decided that the Court-fee payable 
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on a memorandiim of appeal presented to the High Court under sec. 
io8, sub-sec. (3) was Rs. 10, as prescribed by art. 17, clause vi of 
Schedule II of the Court Fees Act. But in the Full Bench case of 
Upadhya Thakur v. Persidk Singh, (23 Calc., 723) this decision was set 
aside and it was held that the proceedings in a case of settlement of 
rents did not constitute a suit, and that the Court-fee duty was only 8 
as. under art. r, clause {b), para 2, Sched. II of the Court Fees Act 
(VII of 1870). 

High Court’s powers of revision under Court’s Charter.— 
In Upadhya Thakur v. Persidk Singh, (23 Calc., 723) it was ruled that 
the Court of a Special Judge is a Court subordinate to the High Court, 
and that, therefore, the High Court has power to interfere under sec. 15 
of the Court’s Charter with his orders in cases in which no second 
appeal lies. 

Part IV.—Supplemental Provisions. 

EASTERN BENGAL & ASSAM. 


[109B. ( 1 ) In framing 

Power of Re- a record-of- 


veiiue-offieer to 
give effect to 
agreement or 
compromise. 


rights, and in 
deciding dis¬ 


putes,'under this Chapter, 


the Revenue-officer shall 


give effect to any lawful 
agreement or compromise 
made or enteredinto by any 
landlord and his tenant, 
but he'shall not give effect 
to any agreement or com¬ 
promise the terms of which, 
if they were embodied in a 
contract, could not be en¬ 
forced under this Act. 


(2) Where any agree¬ 
ment or compromise has 
been made for the purpose 


24 


109B. In 

Power of Re- 
venue-officer to 
presume that 
agreements or 
0 o m p r o m ises 
are lawful. 


all proceed¬ 
ings under 
this Chapter, 
the Revenue 
officer may 
presume that 


an agreement or compro¬ 
mise made or entered into 


by any landlord and his 
tenant is lawful, but when 
the terms of the agree¬ 
ment or compromise are 
such as might unfairly or 
inequitably affect the 
rights of third parties he 
shall not give effect to 
such agreement or com¬ 
promise until he has given 
reasonable notice to such 
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of settling a dispute as to 
the rent payable, the 
Revenue-officer shall, in 
order to ascertain whether 
the efiect of such aofree- 
rnent or compromise would 
be to enhance the rent in 
a manner, or to an extent, 
not allowed by section 29 
in the case of a contract, 
record evidence as to the 
rent which was legally 
payable immediately be¬ 
fore the period in respect 
of which the dispute arose. 

(3) Where the terms of 
any agreement or com¬ 
promise are such as might 
unfairly or iuecjuitably 
affect the rights of third 
parties, the Revenue- 
officer shall not give effect 
to such agreement or com¬ 
promise, unless and until 
he is satisfied by evidence 
that the statements made 
by the parties thereto are 
correct. 

Illustration. — A, a proprietor, 
agrees that B, his tenant, shall be 
recorded as an occupancy-raiyat; 
this affects the rights of the tenants 
of B. The Revenue Officer must, 
under sub-sectiou (3), innuire 


third parties to appear 
and be heard in the mat¬ 
ter and unless and until 
he is satisfied that the 
statements made by the 
parties to the agreement 
or compromise are correct. 

Section tog B as enacted in Bengal 
Act 1 of 1907, places various restric¬ 
tions on the settlement of disputes 
by compromise. The Select Com¬ 
mittee say “ However necessary the 
provisions of section 109 B of the 
Bengal Act may be in Behar, we 
are satisfied that they are not 
appropriate to the conditions pre¬ 
vailing in many of the Districts of 
Eastern Bengal, with their turbulent 
and excitable population, and we 
fear that if it is to be m.ade incum¬ 
bent on the Revenue-officer, to en- 
<|uire into the circumstances attend¬ 
ing each and every agreement, 
settlement operations will stir up 
much strife and will revive many 
disputes happily settled. 

We therefore propose to substitute 
for section 109 B an aniendment 
which taken with the definition of 
rent and other provisions of the exist¬ 
ing law, make it cl^ar that the 
Revenue-officer has full power to in¬ 
quire into and disregard inequitable 
agreements and compromises, and 
will yet leave it open to him to act 
upon agreements and compromises 
when they appear to be reasonable 
and when both parties are perfectly 
satisfied. 

•Section 109B being amended in 
the above manner section 109C as 
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whether 7? is a tenure-holder or a enacted in Bengal has been omitted 
raiyat, as defined in section 5. If as unnecessary and section log D 
he finds on the evidence that is a has been altered and enacted as 
raiyat, he may give effect to the section 109 C.” 
agreement, but shall not do so if he 
finds that /i is a tenure-holder.^ 

Added to the Act by s. 33, Act I, 1 !. C., 1907. 

This is one of the most debated clauses of the Bill of 1906. It was 
at first proposed to provide that it should not be compulsory for Revenue 
Officers in proceedings under Chapter X to give effect to illegal and 
unfair or inequitable compromises and to make it obligatory on them to 
disregard compromises which contravene the provisions of section 29. 
The Select Committee in their report say : 

“ VVo have made con.sider.ahlo modifications mainly in conscqnence of the 
eriticisins which have l)ucn directed against the words “unfair and ine<iuit- 
alle,” which were used in tiio clause as originally dratted. It has been 
represented, we think rightly, that, such words are too vague to afford any 
jiroper guidance to the Courts and Revenue Ollieers dealing with agreements 
or compromises. Wo consider that it will bo best to provide specifically that 
no effect shall be given to any provi.sions. embodied in a compromise or agree¬ 
ment filed before a Court or Revenue Ollieer, which, if embodied iu a con¬ 
tract between l.indlord ami tenant, could not be enforced under the Act. 
We. further consider it desirable to provide for the ease of agreements or 
compromises, purporting to lie made in settlement of a dispute, or affecting 
the rights of third parties.” 


[109C. ( 1) NotwithstiUKliiig anything contained 
Power of Re- section 109B, if, in any case, while 

sotl^ mds on ^hti fottortl is being prepared, the land- 
agreement. lortl anti tenant agree as to the rent 

which shall be recorded as ptiyidtle for the tenure or 
holding, a Kevenue-otticer specially empowered in 
this behalf by the Ljocal Government may, it he is 
satisfied that the rent agreed upon is fair and equit¬ 
able, but not otherwise, settle such rent as a fair and 
CMiuitable rent, although the terms of the agreement 
are such that, if they were embodied in a contract, 
they could not be enforced under this Act; and the 
provisions of section 113 shall apply to a rent so 
settled. 
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(2) A landlord or tenant may appeal to the 
Special Judge appointed under section 109A on 
the ground that the rent settled by the Revenue- 
officer, under sub-section (1), as a fair and equitable 
rent, was not agreed to by such landlord or tenant, 
and on no other ground. 

(3) The Board of Revenue may, on application 
made, or of its own motion in proceedings under¬ 
taken, within one year from the date of the order, 
under sub-section (1), settling a rent as a fair and 
equitable rent, direct the revision of the rent .so 
settled : 

Provided that no such direction shall be made 
until reasonable notice has been given to the parties 
concerned to appear and be heard in the matter.] 

Added to the Act by s. 33, Act I, IJ, C., 1907, but omitted from the 
law of Eastern Bengal by s. 33, Act I. E. B. C., 1908. 

The Select Committee on the Bill of igo6 with reference to this sec¬ 
tion observe : 

“ While the majority of us consider it essential that the Revenue Offioer 
should not be compelled to give effect to provisions ill an agreement or com¬ 
promise, which could not be enforced if embodied in a contract, we consider 
that some discretion should be allowed in dealing with rents, which, though 
technically illegal, are such as might lie settled as fair and e({uitable. We 
understand that at present officers of the Settlement Department are allowed, 
with the sanction of the Board of Revenue, to disregard technical illegalities 
in respect of rents, w'hieh though they contravene the provisions of suction 
29 are fair and equitable and are agreed to by the landlord and tenant. It 
is.clearly inadvisable that in such cases, the parties should be forced into 
litigation regarding rents, which, though technically illegal, would be settled 
os fair and equitable by any Court, and we consider it desirable to regularise 
the present practice. Wo therefore propose that wdiere, in the course of the 
framing of the record, the parties agree upon a rent, a Revenue Officer 
specially empowered in this behalf by the Local Government may, if he finds 
such rent to l>e fair and equitable, settle it as such, oven though it may nut 
fie the rent legally payable. We provide for an appeal to the Special Judge 
on the ground that the parties did not agree to such a rent, and wo also 
propose to give the Board of Revenue power to revise any rent settled under 
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the seotion within one year of the date of the order settling the rent. We' 
believe that the seotion as drafted will be useful as saving the parties from 
unnecessary litigation in regard to rents, by giving the Revenue Officer power, 
under certain safeguards, to settle a rent, to which the only objection which 
can be taken, is that, if fixed by a contract, it could not legally be recovered. 
A Revenue-Officer in framing the record usually has opportunities of judging 
of the fairness and equity of the rents claimed and admitted, and it is not 
necessary in all cases to confine him to the record of the rent legally payable.”- 

EASTERN BENGAL & ASSAM. 
[109D. A note of all 109C. A note of all 

Note of deci- ^eiits settled rents settled 

sions on record. g]J sions on record. gjj 

decisions of disputes, on decisions of disputes on 
revision or appeal under revision or appeal under 
section 108, section 109A, section 108 and section 
or sub-section (2) or sub- 109A shall be made in the 
section (3) of section 109C, record-of-rights finally 
shall be made in the record- published under sub-sect- 
of-rights finally published ion (2) of section 103A 
under sub-section (2) of and such note shall be 
section 103 A, and such considered as part of the 
note shall be considered record. 

as part of the record.] Section 109C as enacted by Act 

Added to the Act by s. 33, Act I, I. I5.C., of 1907 for Western Bengal 
B. C., 1907. has been omitted and logD has 

Regarding this section the follow- been altered and enacted as 109C. 
ing appears in the Notes on Clauses 
of the Bill of igo6 ; 

“ This clause is intended to rectify what was apparently an oversight 
in the Amendment Act of 1898. Under section 107, (:!), the Revenue Officer 
is required to make in the record-of-rights a note of all rents settled under 
section 105 and of all decisions of disputes under seotion 106, and this note is 
declared to be a part of the record. There is no corresponding provision as 
to the entry of orders passed regarding such rents or disputes, on revision 
under section 108, or on appeal under section 109A. It is clearly advisable 
that a note of such revisional or appellate orders should be mode in the 
record, in order to make the record complete. The clause provides for this 
being done. As appeals are frequently not decided till after the Settlement' 
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Officer has left the district, the proposed section abstains from prescribing 
by what officer the note of the rovisional or appellate decision shall bo made. 
The Government or the Board of Revenue will have power to prescribe this 
by rules made under the Act or bj- executive order.” 

110. When a rent is settled by a Revenue 
Officer under this Chapter, it shall take 

Date from , , . , , 

which settled efiect from the beginning ot the agricul- 

rent takes effect. c i /• 

tural year next alter the date ot the 
decision fixing the rent or (if a settlement of land- 
revenue is being or is about to be made) the date of 
final publication of the Settlement Rent Roll : 

Provided as follows :— 

(a) if the land is comprised in an area, estate or 
tenure in respect of which a settlement of 
land-revenue is being or is about to be 
made, the rent settled .shall, subject to the 
provisions of sections 191 and 192, take 
effect from the expiration of the period of 
the current settlement, or from .such other 
date after the expiration of that period as 
may be fixed by the Revenue Officer ; 

(b) if the land is not comprised in an area, estate 

or tenure as afore.said, and if the existing 
rent has been fixed by a contract binding 
between the parties for an unexpired term 
of years, the rent settled .shall take effect 
from the expiration of that term, or from 
such other date after the expiration of that 
term as may be fixed by the Revenue-officer, 

The first clause of this section is founded on sec. no of Chap. X, as 
it originally stood. The provisos are taken with slight modifications 
from s. 2, Act V, B. C., of 1894, now repealed. With reference to these 
provisos, in the Statement of Objects and Reasons for the Bill, para 26, 
it is said ;— 
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“The jnsticoanrt expediency of these provisons will he manifest. When a 
general settlement of rents is being made in a private e«tite, if the existing 
rent of partioular tenants was settled liy contraot legally binding on the 
parties, the term of wbi<!h has to run for a few years, there is no reason 
why a fair rent should not l)0 settled for sueli tenants, while the 
Revenue Officer is on the spot, on the applieation of the parties, to take ctl'oct 
from the expiration of the term, or from a latiM' date fixed hy the Revenue 
Olfieer. The same remark applies to settlement of rents for jmrposes of 
settlement of Revenue. The exi.sting rents having been ordinarily fixed for 
the period of settlement of revenue, there is no reason why they should bo 
.altered during the eurreney of that period, t liongli proceedings for the pre¬ 
paration of a reoord-of-rigbts and the settlement of rents may have to be 
undertaken, for the purposes of settlement of revinmi., a few years in advance 
of the expiration of tho term of the < urrent settlenn nt of revenue. 


111. When an order has been made under .sec- 


8 tay of pro- 
<i<;edings in Civil 
Court (Innij*' 
preparation of 
reeor(l-of-ri<;ht.'^. 


tion 101, directini^ the preparation of a 
record-of-riojhts, then, subject to the 
provisions of sootioii 104H, a Civil 
Court sliall not,— 


(a) where a settlement of land-revenue is being or 
is about to be made—until after the final 
publication of the rocord-of-rights, and 

(h) where a settlement of land-revenue is not 
being made or is not tibout to he made— 
until three months after the final publica¬ 
tion of the record-of-rights, 
entertain [any application made under section 
158, or] any suit or application for the alteration of 
the rent or the determination of the status of any 
tenant in the area to which the record-of-rights 
applies. 

Extended to the Chota Nagpur Division, except the district of Man- 
bhum (Not., Feb. 9th, 1903) but the words “subject to the provisions of 
section 104H” have been omitted. Hut the Cbot.i Nagpur Division has 
now got a separate Tenancy Act of its own (.Act VI, H. C., of 190S). The 
words in heavy brackets were inserted by s. 34, Act 1 , H. C., 1907 and 
Act I, E. n. C., of 1908, 
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Effect of this section.—This section is practically the same as 
sub-section (i) of section 111, as originally framed. The jurisdiction of 
the Civil Court is not ousted in cases of other classes than those referred 
to in this section ; so that when a tenant has agreed to pay additional 
rent at a stipulated rate for excess land found on measurement to be in 
his possession, a suit for arrears at this rate is not barred under the 
provisions of this section ; for such a suit is not a suit for alteration of 
the rent but one for arrears of rent, and it does not become a suit for 
alteration of rent merely because subsequently to the accrual of the 
arrears there have been settlement proceedings, and land measured in 
connection therewith {Ramjan AH v. Amjad AH, 20 Calc., 903). But 
this section does not give the Civil Courts power to interfere, save as pro¬ 
vided in sec. 104 H, in regard to rents settled under Part II or under 
sec. 105, Part III, of this Chapter, or in matters which have already 
formed the subject of “dispute” between the parties fsec. 106), and with 
regard to which the Revenue Officers’ decisions are final (secs. 107 and 
109). 

This section does not bar a suit brought against persons recorded as 
tenants in the record-of-rights, when they are sued as trespassers for pos¬ 
session and mesne profits. What is barred by s. iii is the entertain¬ 
ment by a Civil Court of any suit or application for the determination 
of the status of any tenant in the area to which the record-of-rights 
applies until three months .after the final publication of the record-of 
rights (Trailokhyo Nath Basu v. Macleod, 28 Calc., 28 ; Rajaram Sin^ 
V. Sheo Prasad Rai, 3 C. L. J., 63 n ). See also Hamiman Jha v. Rames- 
htvar Sing, (10 C. W. N., cclxviii). 

Where the plaintiff alleges that the defendant took land from him 
agreeing to pay a fair rent therefor, but failed to come to any arrange¬ 
ment, the plaintiff can sue in the Civil Court for determination of the fair 
rent. There is nothing in the Bengal Tenancy Act to bar the trial of 
such a suit {Durgadas Rakhit v. Madkab Chandra Palnial, i C. L. J., 
78 «;. 

Change made by Act I, B. O., of 1907 .—With regard to the 
alteration in the section made by sec. 34, Act I, B. C.,-i907, the Select 
Committee in their report on the Bill say : 

“We have inserted this clause in order to prevent an inquiry by a Civil 
Court into questions of rent and status simultaneously with the preparation of 
a reeord-of-rights by a Revenue-officer. It seems to us to be inadvisable that 
two authorities should he engaged in the same inquiry at the same time.” 
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lllA. No suit shall be brought in any Civil 
Court in respect of any order directing 
the preparation of a record-of-rights 
under this Chapter, or in respect of the 
framing, publication, signing or attesta¬ 
tion of such a record or of any part of it, 
or, save as provided in section 104H, for the altera¬ 
tion of any entry in such a record of a rent settled 
under sections 104A to 104F : 

Provided that any person who is dissatisfied with 
any entry in, or omission from, a record-of-rights 
framed in pursuance of an order made under section 
101, sub-section (2), clause (d), which concerns a right 
of which he is in possession, may institute a .suit for 
declaration of his right under Chap- 

I of 1877 ^ ^ 

ter VI of the Specific Relief Act, 1877. 

Extended to the Chot.i Nagpur Division, except the district of .Man- 
bhuin (Not., Feb. 9th, 1903), but the words “or, save as provided in 
section 104H, for the alteration of any entry in such a record of a rent 
settled under sections 104A to 104F”, and the words in the proviso “framed 
in pursuance of an order m.ade under section loi, sub-section (2), clause 
(d/’ have been omitted. But the present law there, is Act V'l, B. C., of 
1908. 

Clause I of this section is taken from sec. 158 (2), clauses iv to vi, 
of the Punjab Land Revenue Act, (XVII of 1887). The proviso is 
founded on sec. 45 of the same Act 

The first part of sec. iiiA prohibits suits which seek to take undue 
advantage of mere technic.il defects in the procedure leading up to or 
involved in settlement proceedings. The section further prohibits the 
alteration of rent once settled except to the extent allowed by sec. 
104H, and the proviso in virtue of which suits of a declaratory nature 
may be brought, cannot be read as prohibiting suits for the recovery 
of arrears of rent (Nasaritlla Mia v. A/itiruMi, 3 C. L. J., 133). See 
also Kant Ghulam Sint^h v. Bishnu Prakash Narain Singk, (it C. VV. 

N., 48 ). 


Limitation of 
.Jurisdiction of 
Civil Courts in 
matters, other 
than rent, relat¬ 
ing to record- 
f)f-rights. 
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[lllB. (1) Where a re¬ 
stay of suits cord-of-riffhts 

in winch cer- ^ 

tain issues arise, has been pre¬ 
pared and finally publish¬ 
ed in respect of the land 
in any area in which a 
settlement of land-revenue 
is not being made, or is 
not about to be made, no 
application or suit affect¬ 
ing such land or any 
tenant thereof shall, with¬ 
in three months from the 
date of the certificate of 
final jiublication of such 
record-of-rights, be made 
or instituted in any Civil 
Court for the decison of 
any of the following issues, 
namely ;— 

(а) whether the land is 
or is not liable to the 
payment of rent; 

(б) whether the relation 

of landlord and 
tenant exists; 

(c) whether the land is 
part of a particular 
estate or tenancy ; 
or 


EASTERN BENGAL & ASSAM. 
lllB. (1) Where a re- 
Stay of suits in cord-of- rigl) ts 

which certain 

i<?sues arise. has been pre- 

pared and finally publish¬ 
ed in respect of the land 
in any area in which a 
settlement of land-revenue 
is not being made, or is 
not about to be made, no 
application or .suit affect¬ 
ing such land or any 
tenant thereof shall, with¬ 
in three months from the 
date of the certificate of 
final publication of .such 
record-of-rights, be made 
or instituted in any Civil 
Court for the decision of 
of any of the following is¬ 
sues, namely :— 

(a) whether the land is 
or is not liable to the 
payment of rent ; 

(b) whether the relation 

of landlord and ten¬ 
ant exists ; 

(e) whether the land is 
part of a particular 
estate or tenancy ; 
or 
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((f) whether there is any 
special condition or 
incident of the ten¬ 
ancy, or whether 
any right-of-way or 
other easement at¬ 
taches to the land. 

(2) If, before the final 
publication of tlie reeord- 
of-rights in such area, a 
suit involving the decision 
of any of the issues men¬ 
tioned in sub-section (1) 
has been instituted in a 
Civil Court, the Revenue- 
officer shall not entertain 
any suit under section 106 
involving: the decision of 
the same issue. 

(3) Where, in the course 
of settling fair rents under 
section 105, the Revenue- 
officer finds that, by rea¬ 
son of a suit for the deci¬ 
sion of any of the i.ssues 
mentioned in sub-section 

(1) having been instituted 
in a Civil Court before 
the final publication of 
the record-of-rights or be¬ 
fore a Revenue-officer 
under section 106, he is 


m 

(d) whether there is any 
special condition or 
incident of the ten¬ 
ancy, or whether 
any right-of-way or 
other easement at¬ 
taches to the land. 

(2) If, before the final 
publication of the record- 
of-rights in such area, a 
suit involving the decision 
of any of the is.sues men¬ 
tioned in sub-section (1) 
has been instituted in a 
Civil Court, the Revenue- 
officer shall not, in a .suit 
under section 106 or in 
proceedings under section 

105A, try such issue un¬ 
less in such Civil suit 
such issue is not in fiict 
tried or decided. 

(3) Where, in the course 
of settling fair rents under 
section 105, the Revenue- 
officer finds that, by reason 
of a suit involving the 
decision of any of the 
issues mentioned in sub¬ 
section (1) having been 
instituted in a Civil Court 
before the final publi- 
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unable to settle a fair rent 
until such issue is decided, 
the Revenue-officer shall 
stay the proceedings, for 
the settlement of a fair 
rent pending a final deci¬ 
sion on the issue. 

And, after the issue has 
been finally decided, he 
shall settle a fair rent, as 
if the record-of-rights had 
been framed in accordance 
with such decision. 

(4) Where the making 
of an application or insti¬ 
tution of a suit has been 
delayed owing to the opera¬ 
tion of sub-section (1), the 
period of three months 
therein mentioned shall be 
excluded in computing the 
period of limitation pres¬ 
cribed for such suit or 
application.] 


cation of the record-of- 
rights, or before a Re venue- 
officer under section 106, 
he is unable to settle a 
fair rent until such issue 
is decided, the Revenue- 
officer shall stay the pro¬ 
ceedings, for the settle¬ 
ment of a fair rent, pen¬ 
ding a final decision on 
the issue : 

And, after the issue has 
been finally decided, he 
shall settle a fair rent as 
if the record-of-rights had 
been framed in accordance 
with such decision. 

(4) Where the making 
of an application or insti¬ 
tution of a suit has been 
delayed owing to the 
operation of sub-section 
(1), the period of three 
months therein mentioned 
shall be excluded in com¬ 
puting the period of limi¬ 
tation prescribed for such 
suit or application. 

Sub-section (2) of the new section 
111 B has been altered in this Act 
so as to allow the Revenue officer 
to entertain a suit under sec. 106, or 
proceeding under sec. 105A in re- 
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spect of issues not contested in the 
Civil Court:— 

“We are of opinion that when pro¬ 
ceedings before a Revenue-officer 
and a suit before the Civil Court 
involve one common issue this 
should not prevent the Revenue- 
officer from trying other issues. 
We also think that it should be 
made clear that the institution of 
a suit not proceeded with, does 
not oust the Revenue-officer’s 
jurisdiction.” 

' Under the Bengal Act the Revenue- 

officer cannot under similar circum¬ 
stances entertain a suit under sec. 
106 but there is no bar to his taking 
proceedings under sec. 105 A. 

This section was introduced into the Act by sec. 35, Act 1 , B. C., 1907. 
Its object was to meet certain practical difficulties which had arisen 
owing to suits regarding the same subject matter being filed simultane¬ 
ously in the Civil Courts and before the settlement authorities. The 
Hon’ble Babu Jogendra Nath Mukherji, in e.xplaining the secti on 
in Council, spoke as follows : 

It i.s necessary to explain the reasons which neccssitateil this ainendinent, 
and some slight history as regards the 2Jroeess of framing records is necessary 
to bo placed before IRm’ble Members. Those Hon'ble Members who are not 
very familiar with the proceedings under Chapter X of the Bengal Tenancy Act, 
in a permanently-set tied area, do nut probably know that there are several 
stages through which the reeord-of-rights is taken. The first stage is the 
demarcation of the boundary of villages ; then comes the stage when officers of 
subordinate rank fill in different columns tentatively, and then the next year 
the attestation stage comes, that is, an officer of superior rank verifies the 
entries in the record-of-rights and decides any matter necessivry for him to 
decide in order to retain the record as far as possible at that stage in a correct 
way ; then the preliminary publication of records takes i)lace, and after that 
objeotions are invited and considered by the Settlement Officers. After the 
decision of objections under section 103 A of the Bengal Tenancy Act, the 
final record is framed and published and very often at this stage, when a 
person who has preferred an objection in respect of an entry in the record- 
of-rights, finds that his objeetiou has been lost, he files a suit in the 
Civil Court. 
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“ When the final publication takes place, the zamindar, or rather anybody 
who has benefited by the record, comes in and files an application under 
section 105 for settlement of a fair rent, and generally it is the zumiiidar who 
does so. When an application like that is put in, various ({ucstions are 
raised by the party against wlioni that application is preferred ; the objections 
may be on the grounds that the man who has been entered as a tenant is not 
really the tenant, tliat he holds his land rent-free or it may be that the status 
which has been recorded has not been correctly recorded, that is, that he is 
not a tenure-holder but a raiyat and so forth. 

“Section 105A, which has been accepted by Hon"bio Members to-day, 
provides for contingencies of settling fair rents under section 105 ; Irccause 
unless and until those questions are decided a Kcvenue-Oiriccr cannot settle 
a fair rent, for it may bo that the lami is really rent-free, not rent-paying. 
In sucli a case, it will be a pure waste of time for a Revenue-Officer to settle 
a fair rent and then to unsettle it, after it is decided that the land is nut 
rent-paying. The whole of his labour is lost in that case. I need not go 
into the history of this section 105A, whicli levs been accopto<t to-day ; it will 
suffice for nte to say that, if that section had not been mlopted, matters would 
have been made considerably difficult. Tlial is one stage of the case. 

“The tenant, it may be, after an application under section 105 has been 
filed—this has to l>e filed within two months after the date of certificate of 
final publication—and before he gets a summons in the case or before ho is 
called upon to appear and put in his written statement, n.ay go to the Civil 
Court or to the Revenue Court under section lofi and file a suit. Provision 
has been made covering this contingency, and the freedom of choice of the 
plaintiffs as to the venue of their suits at this stage has been left untouched.(‘) 
There is, however, no provision in the Rengal Tonacy Act providing against 
a contingency like the one contemplated by this new sectiun 1116. 

“ I have already submitted that, before final publication of the record 
and after the decision of an objc-ction under section 10,"(A, a person may go 
to the Civil Court and file a suit. Rut what is the Settlement Ollicer, under 
these circumstances, to do, fur instance, when there is an application under 
sectiun 105 pending before him '! Up to this time, parallel case have been going 
on simultaneously in the Civil Court as well as in the Settlement Uepartment. 
The Revenue Officer may now sometimes say that he bad the first seisin of 
the case, and the Civil Court therefore has no jiirisdietion to try the issues 
that have arisen before him at that time ; the Civil Court sjrying, on the 
other hand, we are a Civil Court and there is no authority by which wo 
can be divested of jurisdiction. In this way, considerable difliculty has ensu¬ 
ed, and the difliculty has been cxpericnccfl not only l>y the landlord but by 
the raiyat as well. In oixler to prevent this doulile mode of proecdurc, this 
sectiun lllB has been proposed. 


(\) i* e,} th« added to fecctioiiii lUoA and lOO Act I, 1». C., VJOt. 
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“Three months after the final publication of the record, I may repeat, 
is the period during which a person can file a suit under section 106 of the 
Bengal Tenancy Act; so that by the provision contained in the proposed 
section lllB, time is given to a party to elect whether he should go to the 
Civil Court or to the Revenue Court as plaintilf. The issues covered by this 
section are the following, namely :—Whether the land is or is not liable to 
payment of rent; whether the relation of landlord and tenant exists ; 
whether the land is part of a particular estate or tenancy, and whether 
there is any special condition or incident of or whether a right of 
way or easement attaches to the land comprising the tenancy/ Now, these 
are <iueations which very generally crop up in connection with the decision 
of cases under section 105, and it may l>e (juestione I why is it that the word¬ 
ing of this section is somewhat different from the wording of section 105A ; 
as it will Ire seen that there are four classes of issues contemplated by this 
section lllB, whereas there are more than four classes of issues contemplated 
by section 105A ? Kvidently, it was intended that the nature of the nuestions 
or issues intended to be dealt with should Ijo the same in both these sections. 

“It will bo remembered, however, that section 105A was worded with 
reference to the record as finally framed, and because the consideration of 
any issue mentioned in section 105 A has to proeeetl upon the record as 
framed. Therefore, the wording of section 105A is sliglitly different from 
the wording of section lllB, solar as the classes of issues mentioned in 
each of these sections is concerned ; hut it will be seen that practically every 
nuestion that comes up in section 105.\ comes also in section lllB, when 
coupled with section 111 whicli forms a complement to it. The wording 
is different, because of the fact that the wording of one section is directed 
to the record itself; whereas the cjthor is independent of any such basis. 
I, therefore, submit that the matter of section 111B, together with that of 
section 111 and the matter of section 1U5.A, are partically identical in point 
of the cxucstions which tliey are intended to cover. Then wc go on to the 
second clause :— 

‘If, before the final publication of the record-of-iights in such area, a 
suit for the decision of any of the issues mentioned in sub-section (1) has 
boon instituted in a Civil Court, the Bevenue-ofiieer shall not entertain any 
suit under section 106 involving the decision of the same issue.’ 

“This is a matter, the i>rinciple of which has already been accepted by the 
acceptance of the two amemlments adopte<l by the Council, in the shape of the 
two provisos added to sections l(f5A and 106 ; and it is only with a view to 
prevent simultaneous suits in a Civil Court, and before the section 106 Officer, 
that this clause (2) is proposed. 

“The third clause where, in the course of settling fair rents under section 
105, the Revenue-Otiicer finds that, by reason of a suit involving the decision 
of any of the issues mentioned in sub-section (1) having been instituted in a 
Civil Court, before the final publication of the leeord-of-rights or before a 
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Revenue Officer under section 106 , he is unable to settle a fair itint until snoh 
issue is decided, the. Revenue Officer shall stay the proceedings for the settle¬ 
ment of a fair rent, pending a final decision on the issue ; and, after the issue 
has been finally decided, he shall settle a fair rent as if the reoord-of-rights 
had been framed in accordance with such decision. This is in exact consonance 
with existing practice. Where there is a parallel suit before the Civil Court 
the Revenue-Officer while proceeding under section 105 or 106 is at sea and ho 
does not know which way to turn ; and this clause lays down the procedure 
for him. 

“ The last clause ( 4 ), where the making of an application or the institution 
of a suit has been delaj'ed owing to the operation of sub-section (1), the 
period of three months therein mentioned shall be exelu<le<l in computing the 
period of limitation prescrilMKl for such suit or application. 

“ This is a necessary clause : because when a plaintiff is stopped from filing 
a civil suit, it may be he loses his right to bring a suit in the Civil ('ourt upon 
the expiry of the period of three months during which such suits are stopped. 
1 have already submitted to the Council that the reason why the filing of civil 
suits is forbidden for three months after the final iniblieation of records, is, to 
give time for election to the party concerned, and therefore it is right and 
proper that the period of limitation should operate in his favour during this 
period of three months. That is the object of clause ( 4 ). 

I think I have now briefly explained the object of section III B, and 1 
hope Hon’ble Meml>ors will agree with me in thinking that this i.s a very 
necessary section. Great difficulties have been cxiierieltced for want of a 
definite, procedure which would control parallel suits or stop parailel suits 
in the settlement and the Civil Courts, and the proposed seetion lllB is 
calculated to give relief not only to the officers of fJovernmeiit concerned but 
to the general body of both landlords and tenants. With these words I recom¬ 
mend this seetion.” 


In answer to .an objection that the section did not provide for ,1 suit 
instituted in the Civil Court after the expiry of three months from the date 
of the certificate of final publication but before the decision of a similar 
suit instituted under section 106, the Hon’ble Ihabu Jogendra N.-ith 
Mukherji pointed out that this was already covered by section 109, 
under which the Civil Court is deb.arred from entertaining any suit con¬ 
cerning any matter which is or has already been the subject of a suit 
instituted under section to6. 
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112. (1) The Local 


I’ower to au¬ 
thorise special 
settlement in 
special cases. 


Government, 
with the pre- 
.vious sane- 
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tion of the Governor- 
General in Council, mafy, 
on being satisfied that the 
exercise of the powers 
hereinafter mentioned is 
necessary in the interests 
of public order or of the 
local welfare, [or that any 
landlord is demanding 
rents which have been 
illegally enhanced above 
those entered as payable 
in a record-of-rights pre- 
.pared under this Chapter, 
invest a Revenue-officer] 
with the following powers 
or either of them, name¬ 
ly 

(а) power settle all 
rents ; 

(б) power, when sett¬ 
ling rents, to reduce 
rents if, in the opi¬ 
nion of the officer, 
the maintenance of 
existing rents would, 
on any ground, 
whether specified in 
this Act or not, be 
unfair or inequitable. 

(2) The powers given 
under this section may be 
made exerciseable within 


tion of the Governor-Gen¬ 
eral in Council, may, on 
being satisfied that the 
exercise of the powers 
hereinafter mentioned is 
necessary in the interests 
of public order or of the 
local welfare, or that any 
landlord is demanding or 
exacting rents in excess of 
the rents entered as pay¬ 
able in a record-of-rights 
prepared under this Chap¬ 
ter or of the rents payable 
by rea.son of enhancements 
lawfully made after the 
final publication of such 
record, invest a Revenue- 
officer, with the following 
powers or either of tlieiii, 
namely :— 

(a) power to settle all 
rents ; 

(/>) [)ower, when settling 
rents, to reduce rents 
if, in the opinion of 
the officer, the main¬ 
tenance of existing 
rents would, on any 
ground, whether 
specified in this Act 
or not, b® unfair or 
inequitable. 


2.5 
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a specified ai’ea either 
generally or with refer¬ 
ence to specified cases or 
classes of cases. 

[ (2a) A settlement of 
rents under this section. 
shall be made in the 
manner provided by sec¬ 
tions 104 to 104J (both 
inclusive).] 

(3) When the Local 
Government takes any 
action under this section, 
the settlement-record pre¬ 
pared by the Revenue 
Officer shall not take 
effect until it has beeii 
finally confirmed by the 
Governor-General in Co¬ 
uncil, [and the revision, by 
direction of the Board of 
Revenue under sub-section 
(2) of section 104G, of 
a record-of-rights, or any 
portion of a record-of- 
rights, prepared under 
this section, shall be sub¬ 
ject to a like confirmation 
by the Governor-General 
in Council.] 


(2) The powers given 
under this section may be 
made exerciseable within 
a specified area either 
generally or with reference 
to specified cases or class¬ 
es of cases. 

(2a) A settlement of 
rents under this section 
shall be made in the man¬ 
ner provided by sections 
104 to 104J (both inclu¬ 
sive). 

(3) When the Local, 
Government takes any 
action under this section, 
the settlement-record 
prepared by the Revenue 

Officer shall not take eff- 

• 

ect until it has been final¬ 
ly confirmed by the Gov¬ 
ernor-General in Council, 
and the revision, by direc¬ 
tion of the Board of 
Revenue under sub-section 
(2) of section 104G, of a 
record-of-rights, or any 
portion of a record-of- 
rights, prepared under 
this section, shall be sub¬ 
ject to a like confirmation 
by the Governor-General 
in Council, 
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The words and sub-section in brackets have been added by s. 36, 
Act I, B. C., 1907. The words in brackets in sub-section ti) have been 
substituted for the words “ invest a Revenue Officer acting under this 
Chapter.” 

Object of this section. —This section provides a special proce¬ 
dure intended to be resorted to only in exceptional circumstances in 
which the operation of the ordinary law is likely to prove insufficient. 
Sir Steuart Bayley in introducing the Rill into Council explained that 
this section was intended to take the place of Sir R. Temple’s Agrarian 
Outrage Act (VI, B C., of 1876), which had effect for only three years. 
“ It seems desirable,” Sir Steuart Bayley added, “ that, in exceptional 
cases, in which it may he necessary to have recourse to this procedure 
the Government should have the power of going to the root of the dis¬ 
pute, and should be able to put the whole relations of landlord and 
tenant on a stable footing for a reasonable period.’’ 

Object of alterations made by Act I, B. 0 ., 1907 . In the 
Notes on Clauses in the Bill of 1906, it was said : 

“ This clause is intended to give effect to one of the main objects of the 
Bill, viz., to eiuiblo Government to take steps to reduce rents, in cases where 
those have been illegally enhanced, so as to be oppressive to the cultivators 
of the soil. It is possible that the Government has power to take such ac¬ 
tion under section 112, as it stands at present, ljut that section was incor¬ 
porated in the Tenancy Act under a guarantee that it would be used only in 
eases of agrarian disturbance. Exporienc(t has shown, however, that certain 
landlords have been able to force illegal and oppre-ssive rent? on their tenant¬ 
ry, without creating any immediate agrarian tlisturbance. In such cases 
the Government )>ropuse3 in future, to take .action to rciluce the excessive 
rents before any actual disturbaivo arises.’’ 

The Select Committee in their report on the Bill say ;— 

“Though it is probable that the Lottal Government would be justified in 
taking action under section 112, as it 11 iw st.iiid3, in eases where a landlord 
is demanding rents which have been illegally enhanced above those entered 
as payable in a record-of-rights we think it advisable to remove all doubts on 
the point. Wo consider that the change in the clause as now redrafted is a 
more convenient way of emphasizing the fact. Wo ixmsider that any revision 
of the record-of-rights by the Board of Revenue should be subject to confirm¬ 
ation by the Oovernor-Coneral in Council, and have added sub-clause (3) 
accordingly.” 

The provisions of section 112 h.ave never so far been put into force, 
one of the reasons apparently being that the section, as it stood before 
amendment contained no provision for a procedure which would render 
its working practicable. The special powers could only be conferred on 
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“ a Revenue Officer acting under this Chapter,” and in permanently set¬ 
tled areas, rents could only be settled under Chapter X on the application 
of landlords or tenants under section 105. It was considered unlikely that 
any such application would be made in areas to which the section might 
be applied. The amendments made enable any Revenue Officer to be 
invested with powers under the section. In settling rents, the proce¬ 
dure laid down in Part II of Chapter X will be followed, and the Revenue 
Officer will be able under section 104 to settle rents of his own motion 
for tenants of every class. 

113. (1) When the rent of a tenure or holding is 

Period for which Settled Under this Chapter, it shall not, 
trremahi®m”aT- except on the ground of a landlord’s 
improvement or of a subsequent altera¬ 
tion in the area of the tenure or holding, be enhanced 
in the case of a tenure or an occupancy holding [or 
the holding of an under-raiyat having occupancy 
rights], for fifteen years, and, in the case of a non¬ 
occupancy holding [or the holding of an under-raiyat 
not having occupancy right], for five years ; [and no 
such rent shall be reduced within the periods afore¬ 
said save on the ground of alteration in the area of 
the holding or on the ground specified in section 38, 
clause (a)]. 

(2) The said periods of fifteen years and five years 
shall be counted from the date [on which the rent 
settled takes effect under this Chapter]. 

The words in brackets have been added by the Amending Act of 1898. 

'Modifications in the section and reasons for them.— In 
the Statement of Objects and Reasons for Bill to amend the Tenancy 
Act, para. 27, it is said :— 

“ Section 113 of the Act provides that a rent Bottled shall not l)e enhanced 
in the case of an occupancy-raiyat for 15 years, and of a non-occupancy raiyat 
for five years, but there is nothing to prevent its being reduced within 
these periods respectively. The intention was to fix rents for the periods 
named, and it is obvious that the considerations in favour of preventing 
enhancements during these periods apply with equal force to reductions 
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of rents settled. The section has been amended so as to make it clear that 
reductions of the rents settled will not be permitted during these periods 
except on the ground of diminution of area or that specified in section 38 (a) 
of the Act.” 

A further modification made by this section relates to the position 
of under-raiyats. It will be observed that the parcels of land held by 
them are now referred to as “holdings,” though in section 3 (9) “holding” 
is defined as a “ parcel or parcels of land held by a raiyat.” Again, 
formerly under-raiyats were in no way protected from repeated enhance¬ 
ments of rent, that is to say, their rents could be enhanced year after 
year until the maximum allowed by sec. 48 was reached. Now, the 
same protection as regards the period which must elapse after rents have 
been settled under this Chapter before any enhancement can be made, as 
is given to raiyats, has been conferred on under-raiyats. 


114. [(1) When the preparation of a record-of- 

rights has been directed or undertaken 

Expenses of 

proceedings un- Under thi.s ChapterJ, in any case except 
der Chaptu. -vvhere a settlement of land-revenue is being 
or is about to be made, the expenses incurred * 

* * in carrying out the provisions ot this 

Chapter in any local area, [estate, tenure or part thereof 
(including expenses that may be incurred [at any time, 
whether before or after the preparation of the record- 
of-rights, in the maintenance, repair or restoration] 
of boundary marks and other survey marks erected 
for the purpose of carrying out the provisions of this 
Chapter)], or such part of those expenses as the 
Local Government may direct, shall be defrayed by 
the landlords, tenants and occupants of land in that 
local area, estate, tenure or part in such proportions 
[and in such instalments (if any)], as the Local 
Government, having regard to all the circumstances, 
may determine. 

[(2) The estimated amount of the expenses likely 
to be incurred for the maintenance, repair or restora- 
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tion of boundary-marks for a period not exceeding 
fifteen years, or such part of such amount as the 
Local Government may direct, may be recovered in 
advance in the same manner as if such expenses had 
been already incurred] ; 

(3) The portion of the aforesaid expenses which 
any person [is liable to pay] shall be recoverable by 
the Government as if it were an arrear of [land-] 
revenue due [in respect of the said local area, estate, 
tenure or part]. 

[ (4) The cost of preparing copies of survey maps 
and records-of-rights under this Chapter for distribu¬ 
tion to landlords and tenants shall be deemed to be 
part of the expenses incurred in carrying out the 
provisions of this Chapter.] 

{Explanation ,—The word ‘tenure’ in this section includes all rcvenue-l'rco 
and rent free tenures and holdings within a local urea, estate or tenure.] 

Extended to the Chota Nagpur division except the district of Man- 
bhum, (Not., Feby. 9th, 1903) but the words “ in any case except where 
a settlement of land-revenue is being or is about to be made” have been 
omitted. But the present law there is Act VI, B. C., of 1908. 

The words in light brackets have been added by the Amending Act 
of 1898. 

By section 37, Act I, B. C., 1907, the words "by the Government" in 
sub-section (i) have been repealed ; the words in heavy brackets “at any 
time whether before or after the preparation of the record-of-rights, in the 
maintenance, repair or restoration” have been substituted for the words 
“from time to time in the maintenance after the word “proportions” the 
words and brackets “ and in such instalments (if any)” in sub-section 
(i) have been inserted ; the present sub-section (2) has been renumbered 
(3) ; and sub-section (4) has been added. 

Reasons for modifications made by Act III, B. O., 1898.— 
In the Statement of Objects and Reasons of the Bill to amend the 
Tenancy Act, para. 28, it is said :— 

“ A somewhat important change in this section is proposed. As the 
section now stand.s, the proportion of the cost of u survey and rccord-of-rights 
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to bo defrayed by each iiidividu.al landlord or tenant mnst bo recovered from 
him as an arrear of land-revenue under the Publie Demands Recovery Act. 
It is practically impossible to carry out the provisions of the section as it 
stands. In Behar, whore there are small estates and a great number of 
co-sharer proprietors, the amount recoverable from each individual co- 
sharer is sometimes less than one anna. To issue a separate cerciflcate 
against each one of the individual co-sharer landlords, under such circum¬ 
stances, would only subject them to unnecessary expense, while endangering 
the realization of the costs of the proceedings. It is, therefore, proposed to 
hold the whole estate or tenure, in case of proprietors and tenure-holders, 
liable for the proprietors’ and tenure-holders’ shares of the costs respectively. 
Since doubts have been expre.ssod as to whether the Heveniie Officer has 
authority to record the names of holders of revenue free or rent free lands, 
and, therefore, whether the holders of such lands are, under section 114 , 
liable for any part of the costs of a survey and record-of-rights of the local 
area or estate in which they may be included, it is expres.sly provided that 
such lands are tenures for the purposes of this section, and, therefore, liable 
for their share of the costs, as they are also declared to be so liable under the 
alternative procedure for recovery of costs contained in Part III of Bengal 
Act III of 189 . 5 . 

It is further provided that the expenses incurred in future for the 
maintenance of boundary marks and other survey marks erected in the course 
of preparing a record-of-rights, etc., shall be recoverable in the manner 
specified in section 114 .” 

Reasons for modifications made by Act I, B. C., 1007.— In 
the Notes on Clauses to the Bill of 1906, it is said : 

“ When a survey and record-of-rights are undertaken on the application of 
landlords and tenants, the costs arc usually met in the first instance from 
deposits made by the applicants, and not from tiovernmont funds. In such 
cases, it is often equitable to recover a share of the expenses from the other 
landlords and tenants concerned, who also benefit by the preparation of the 
record-of-rights. The proposer! omission will make clear the legality of this 
course. 

In the course of survey and settlement operations, permanent boundary 
marks are erected at all points where the boundaries of three villages meet. 
Arrangements are made for the repair and restoration of these marks from 
time to time as may be neces.sary, after the completion of the original survey 
proceedings. Such marks, if properly maintained, are of great utility in 
preventing boundary disputes from arising, and are, in fact, a valuable adjunct 
to the record-of-rights. It is therefore proposed to take power to recover in 
advance the estimated cost of the maintenance, repair and restoration of these 
boundary marks for a period of fifteen years Ljgether with the cost of the 
preparation of the record-of-rights. The cost of maintaining the boundary 
marks for fifteen years will be an insignificant addition to the cost of the 
prr[aisti(n of the retold of-iights, and it will be more convenient both to the 
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(rovernment and to the landlords and tenants to colleot both sums simul¬ 
taneously, than to have a separate proceeding for the recovery of the cost of 
mainteiianoe of boundary marks. The period of fifteen years has been fixed, 
because this is the time for which the rents of tenures and occupancy hold¬ 
ings settled under Chapter X have effect under section 113 . 

After the preparation of a record-of-rights, it is usual to distribute copies 
of it, together with copies of the village maps to the landlords and tenants. 
No proceedings under Chapter X can bo considered complete without this. 
In order to remove all doubts, it is proposed to provide that the cost of the 
preparation of these copies shall be deemed to be part of the expenses in¬ 
curred in carrying out the provisions of tlie Chapter.” 

The words “ in such instalments (if any)” were added by the Select 
Committee to legalize the present practice of the government of recover¬ 
ing costs by instalments. • 

Procedure for recovery of expenses.—For the rules for the 
apportionment and recovery of costs under this section, see Part 1 , Chapter 
VI and Part 11 , Chapter XIV of the Board’s Settlement Manual, 1908. 
A further procedure for the recovery of the expenses of a survey and of 
the preparation of a record-of-rights is provided in Act III, B. C., of 1895, 
(The Land Records Maintenance Act) Part 111 , ss. 28-32 and 36 (i) (c). 

Principles regulating apportionment and realization of 
costs. —In Government order No. 1305 L. R. dated 30th March, 1899, 
relating to the survey of the Madhupur estate in Cuttack, it is stated that 

“ the principles which guided the Government in the apportionment and 
realization of costs of survey and record-of-rights are— 

I . —That the costs cannot be recovered from either landlord or tenant 

if they have been incurred for the purposes of a settlement of land 
revenue [section 114 of the Bengal Tenancy Act and section 28 of 
ActllKB. C.) 1895 ]. 

II. —That in apportioning the costs in permanently-settled estates it 

should be considered who is responsible for the state of things 
which necessitated the survey and record-of-rights. 

III. —That the apportionment between landlords and tenants should bo 

made with due regard to the benefits received by the parties from 
the survey and reconl-of-rights.” 

115. When the particulars mentioned in section 
102, clause (b), have been recorded under ■ 
this Chapter in respect of any tenancy, 
the presumption under section 50 shall 
not thereafter apply to that tenancy. 


Presumption 
as to fixity of 
rent not to ap- 
p 1 y w_h ere 
record-o f- 
rights has been 
prepared. 
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No change has been made in this section. The presumption refer¬ 
red to is that which arises under section 50 in favour of a tenure-holder 
or raiyat who proves that he has held at an unvaried rent or rate of 
rent for twenty years, that he has held at that rent or rate of rent from 
the time of the Permanent Settlement. 

The provision in this section against the presumption as to fixed rent 
has no application in a suit brought by a tenant for the purpose of 
contesting the correctness of the decision of a Revenue Officer in regard 
to the entry as to the status of a raiyat in a record-of-righis. In such a 
suit the tenant is entitled to the benefit of the presumption {Secretary of 
State V. Kajimudin, 26 Calc., 617) ; also in a suit for enhancement 
brought by the landlord after a record of rights, if he can prove uniform 
payment for 20 years before the entry {Maharaja Radhakishore 
Manikya Bahadur v. Umed Alt, 12 C. W. N., 904). 


[116A. 


Uemarcivtion 
of village boun¬ 
daries. 


In the demar¬ 
cation of vil¬ 
lage boun¬ 
daries for the 
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115A. In the demar¬ 
cation of vil- 

Deraaroivtion 

of village boon- lage boun- 
daries for the 


purpose of making a 
survey and preparing a 
record-of-rights under this 
Chapter, a Revenue Offi¬ 
cer shall, so far as is pos¬ 
sible, and subject to the 
provisions of the Bengal 
Survey Act, 1875, pre¬ 
serve, as the unit of sur¬ 
vey and record, the area 
contained within the ex¬ 


purpose of making a sur¬ 
vey and preparing a 
record-of-rights under this 
Chapter, a Revenue Offi¬ 
cer shall, so far as is pos¬ 
sible and subject to the 
provisions of Bengal Sur¬ 
vey Act, (V of 1875), pre¬ 
serve, as the unit of survey 
and record, the area con¬ 
tained within the exterior 


teriar boundaries of the boundaries of the village 
villagemaps of the revenue maps of the revenue sur- 
survey, if any ; vey, or other survey, if 

and, where village any, adopted under clause 
maps prepared at a pre- (10) (6) of section 3 as 
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vious revenue survey exist, 
he shall not, without the 
sanction of the Board of 
Revenue, adopt any other 
area as such unit] 

This section has, been added by 
s. 38, Act I, B. C., 1907. See note 
to sec. (3) (10), pp. 37.38. 


defining villagesand where 
village maps prepared at 
such revenue or other sur¬ 
vey exist, he shall not, 
without the sanction of the 
Board of Revenue, adopt 
any other area as such unit. 

The alteration effected by this 
section is one of drafting. There is 
no material difference in the result. 

The Bengal Act provides for 
reference to village maps of the 
Revenue Survey. This Act allows 
reference to some other maps indi¬ 
cated in clause lo^ of sec. 3 as 
amended by the Act. The Select 
Committee say “ we are of opinion 
that when a survey has been adopted 
as defining villages, the Revenue 
Officer should adhere as closely to 
the maps of such survey, as in other 
cases to the maps of the Revenue 
Survey. 


Remaining sections of Act 111 B. C., 1898. 

The following three sections (8, 9 and ii) of Act III, B. C., of 
189b, (extended to Orissa, Not. Nov. 5, 1898), do not modify the pro¬ 
visions of Chapter X, but are closely connected with it. They are 
therefore, printed here. 

8. All records published under section 105, of 

Validation of the Bengal Tenancy Act, 1885, before 
publication of commenceuient of this Act, whether 

past records. ’ 

VIII of 1885. in draft or final form, shall be deemed 
to have been duly published. 

“ This section is inserted in order to settle technical doubts which have 
been expressed as to the sufficiency, from a purely legal point of view, of the 
methods in which in some cases records have been published," (Statement of 
Objects and Reasons, para 29). 
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9. (1) Every settlement of rent or deoision of a 

dispute by a Revenue Officer under sec- 
Effeot of set- tion 104 or section 106 of the Bengal 
and decisions Tenancy Act, 1885, before the commen- 
Officors^°'mado cement of this Act, in respect of which 
menoement of DO appeal has, before the coinraence- 
*^*'via^of 1885 . nient of this Act, been preferred to the 
Special Judge appointed under section 
108 of the Act, shall have the force and effect of a 
decree of a Civil Court in a suit between the parties 
and shall be final: 


Provided that an appeal shall lie to the District 
Judge from any such settlement or decision which 
was, made or given within thirty days before the com¬ 
mencement of this Act, if the appeal be presented 
within thirty days from the date of such settlement 
or decision. 


(2) The provisions of the Code of Civil Procedure 


XlVof 188 - 2 . 


relating to apjieals shall, as nearly as 
may bo, apply to all such appeals. 


This section is founded on sec. 107 of the former Chapter X and has 
been 


“introduced in order to tinike it (piite clear that a decision of a dispute or 
a sottlemunt of a rent, by a Revenue Ollieer under Chapter X of the Tenancy 
Act, before thepasHing of this Bill, is to have the force and effect of a decree 
of a Civil Court in a suit hetweon the parties. This was the intention of the 
law, and it is in pursuance of that intention the procei-dings for decisions of 
disputes and settlement of rents have hitherto been carried on.’' 

(Statement of Objects and Reasons, para 8d). 

The effect of sec. 9 of Act III of 1898, U. C., is to make final the deci¬ 
sions of a Revenue Officer made under sec. 106 of Act V'lII of 1885 before 
the commencement of the amending Act, only in regard to disputes which 
could be decided by the Revenue Officer under sec. 106, Act VIII of 1885. 
A question of title between rival purchasers of a tenure could not be 
dealt with and determined under sec. 106, .Act VIII of 1885, before 
its amendment by Act III of 1898, b. C. A decision on such "a question 
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before the commencement of the amending Act does not prevent the 
question from being now litigated in the 'Civil Court (Dondy Das v. 
Keskab Pruhti, 8 C. W. N., 741). In a proceeding under Chap. X 
before the passing of Act III, B. C., of 1898, the settlement authorities 
found that the lands claimed by the tenants as their rent-free lands were 
not rent-free, and they accordingly .assesssed them with rent;that 
by s. 9, Act III, B. C., of 1898, the Civil Court is precluded from adjudi¬ 
cating on the same matter {Nubin Chandra Chakravartli v. Radha 
Kishore Manikya, 11 C. VV. N., 859). “When the Settlement Officer 
Or Assistant Settlement Officer who has passed a decree has left the 
district on transfer or at the close of the operations, any Revenue 
Officer (see the term defined in section 3 (17) of the Bengal Tenancy 
Act and also the Notification cited under Rule 3, page 3 above) who 
would have had juisdiction to try the suit in which the decree was passed, 
or who is in charge of the records of the case, can execute it {vide section 
649 of the Civil Procedure Code, and the ruling in Indian Law Reports, 
6 Calc. 513).” Rev. Cir. Sep. 1904. 

11. Bengal Act V of 1894, (an Act to remove 
doubts which have arisen in connection 
Bengal Act V, With the re-Settlement of land-revenue in 
temporarily-settled areas, and to amend 
the Bengal Tenancy Act, 1885) is hereby repealed. 

Act V of 1894, B. C., introduced trifling modifications in secs. loi 
and no of the former Chip. X. It was passed with the view of facili¬ 
tating settlement operations in Orissa. It is no longer necessary, and 
has accordingly been repealed. 

Inspection of settlement records.— The Board of Revenue 
have issued the following circular on the subject of the custody, inspec¬ 
tion and grant of copies of settlement proceedings : — 

“The original settlement records of private and wards’estates surveyed 
and settled under Chapter X of the Bengal Tenancy Act are to be made over 
to the Collectorate record-rooms of the districts in which the estates are 
situated. These records are public documents, and the rules for their custody 
are the same as those which apply to the custody of other public documents. 
If parties concerned with the survey and settlement proceedings desire to in¬ 
spect the records and take copies of them, the rules in Bection VIII are appli¬ 
cable to these as to all other records.’’ (Bd’s. C. O., No. 6, May, 1890 ). 

In Rule 7, Chapter VI, of the Government Rules under this Act are 
specified the documents which form the Settlement Records in proceed¬ 
ings under Chapter X of the Act. 
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Court, Process, and Copying Pees in Survey and Sottle- 
nsents. —The Board of Revenue has prescribed the following rules 
for the levy of Court, Process and Copying fees in Surveys and Settle¬ 
ments. (See Board’s Circular No. 13 of February 1899, and Survey and 
Settlement Manual, 1901, Part I, Chap. 3). 


ted in Aettloinciitfl 
of land rovenne. 


“ Court-fees.” 

I. When a survey and record-of-riglits are undertaken with a view to 
Oourt-foos remit- settlement of land revenue, applications or petitions 

to a Revenue Officer making a settlement of land 
revenue, relating to matters connected with the asse-ss- 
ment of land or the ascertainment of rights thereto, or interest therein, if 
presented before the final confirmation of the settlement under section 104 F 
( 3 ), are not chargeable with any fee (section ID (ix) of the Court Fees Act 
of 1870 ]. 


2 . In the case of proceedings under Chapter X of the Bengal Tenancy 


Definition of llo- 
vonuo Officer and 
Kovenuo (.'ourt. 


Act as amended by Act III (B. C.) of 1898 , when a settle*, 
ment of land revenue is not being, or about to be made, 
a Revenue Officer is a Revenue Officer within the meaning 


of Schedule II, clause 1 (6) of the Court fees Act, and applications or petitions 


filed before him, unless they are exempted under the several notifications 


contained in Rule .3 below, must be stamped with a Court-fee of eight annfis : 


(i) Provided that, ns when trying a suit institued for the decision of a 
dispute under section 106 , a Revenue Officer acts as a Civil Court, 
Xtlaints in such cases shall bo stamped according to the nature of 
the subject-matter in dispute in accordance with article I of Schedule 
I or articles H and 17 of Schedule II of the Court Fees Act, and 
all applications and petitions made in the trial of such suits shall 
bo stamped as ro((uired in the cases of applications or petitions 
to a Civil Court under Schedule II of the Act. 


(ii) Provided that applications for settlement of rents under section 
105 , Bengal Tenancy Act, must bo stamped in accordance with 
Rule 3 (ii) below. 


3 , In exorcise of the powers conferred l>y section 35 of the Court Fees Act, 
VII of 1870 , and section 10 . 5 , sub-section ( 3 ) of the Bengal Tenancy Act, 
188 . 5 , as amended by the Bengal Tenancy (Amendment) Act, 1898 , the 
Government of India by Notifications Nos. 321 S. R., and 322 S. R., dated 
the I 9 th January 1899 , have matlo the following rules :— 

(i) Fees chargeable on applications or petitions of objection referring to 
any entry made, or proposed to bo made, in a draft rooOrd-of-rights 
prepared under Chapter X of tlie Bengal Tenancy Act, 1885 (VIII 
of 1885 ), as amended by the Bengal Tenancy (Amendment) Act, 
1898 (Bengal Act III of 1898 ) are remitted ; 
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Provided that such applications or petitions are presented before the 
publication of such draft record under section 103 A, sub-section 
( 1 ), of the said Act. 


(it) When a reeord-of-rights is being prepared under Chapter X of the 
said Act, and an application is made under section 105 thereof for a 
settlement of rent, such application shall bear a stamp of eight 
annas for each tenant making, or joining or joined in, the application. 

Note.—T he word “tenant” in clause tii) means a tenancy, which may bo hold by several 
tctuuits as co*sharci'», uiid a Court fee uf eight imnas is payable in respect of each such tenancy 
included in an api>licatiuii for settlement of rent under this section. 


4 . Appeals presented under section 104 G (I) to a superior Revenue 

Authority and applications for revision presented under 
Court-fees in ap- J ft' f 

peals under set- section 108 will bear a Court-fee of eight annas under 

(Sn'and'ios, Bengal Schedule II, I (l>) of the Court Fees Act, if the superior 
Tonality Act. Revenue Authority is of lower standing than a Commis¬ 

sioner of a Division. If the authority is a Commissioner of a Divi.sion or the 
Director of the Department of Land Records, or if an application for revision 
is made to the Board under section 104 G ( 2 ), the fee will be one rupee under 
Schedule II, 1 (c) of the Court Fees Act. 


ProeexS'/eex, 

5 . Process-fees are not to be charged on general notices addressed 

to the raiyats and landlords in a body. The cost of is.su- 
ing such notices forms part of tlie general expenses of 
survey and settlement, to be recovered under section 114 

6 . Process fees are to bo charged on special notices which it is found 

Fees to 1>ocliarged necessary to address to individuals in consefiueneo of 

on special notices. their failure to attend to general notices. 

7 . But where it is necessary to issue a notice to a particular individual 

„ ^ . owing to the discovery of errors in the records, and not 

Except to correct ° •' ’ 

errors. because of any neglect on his part. Process-fees should 

not be charged. 

8. Process-fees either paid in advance by, or recovered from, parties, 

Process-fees to Ixi are to Ire paid or expended in stamps, which will bo 
credited to cost of , , ^ . 

settlement. attached to the applications for process or to the processes. 

Scale of Proceat-Fees payable, 

9 . When a Survey and Settlement Oificcr is acting as a Revenue Officer 
Scale of Process- Wilder Rule 2 , above, the scale of prooess-fees ho may 

fees. realise is given in Rule I, Chapter VII of the Tenancy Act 

Rules and Chapter VIII of the Board’s Rules, 1896 , which are summarised 
below :— 


Process fees o« 
general notices re¬ 
mitted. 


of the Act. 
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(а) For each executive revenue process, whether directed to one or 
more persons, where such persons reside in the same village— 
12 annas. 

(б) When process issues against persons in different villages, a separate 
fee must be charged for service in each village. 

(c) In addition to the above fee, the actual charge to be incurred, if it 

is necessary to travel by railway or boat or to cross ferries, must 
be levied. It the peon carries more than one jjroeess, the sum 
leviable as above is to be charged in equal shares upon all the 
processes carried. 

(d) If a peon is detained for more than 24 hours at the place of service 
on the re<|uest of the person at whose instance process was issued, 
such person must paj' then and there demurrage at the rate of Hvo 
annas per <lay. 


10. (i) In all proceedings for the settlement of rents under Part III, 

Chapter X, and in all proceedings under section 106 of 
the Bengal Tenancy Act, the fees on processes issued by 
the Settlement Officer are subject to the rules framed by 
the High Court under section 2 of the Court Fees Act VII 
of 1870. The scale of the fees leviable under Act, VII of 
1870 is given in pages 64 el seq. of the Oeneral Rules and 
of the High Court (Civil), 1891, which are summarised 


Sale of Proeoas- 
focs in Proecodings 
umlcr Hcctioii lO'i 
and suits undci* 
section 10«5 of the 
J}enga1 Tenancy 
Act. 


Circular Orders 
below :— 


- j,- :-■ 

In cases when the schject-matter is 



VALCEP— 




Below 



Above 

Rs. 1,0(XI 

Below 


Rs. 1,000 

and above 
Rs. 50. 

Rs. 50. 


1 

2 

3 


Rs. A. P. 

Rs. A. P. 

Rs. A. P. 

(1) In every case in which per¬ 
sonal or substituted service is 
required on parties to the 
suit or on others when not 
more than four persons are 
to be served with the same 
documents, one fee. 

2 0 0 

1 0 0 

0 8 0 

(2) When such persons are more 
than four in number, the fee 
above-mentioned and an addi¬ 
tional fee for every such 
person in excess of four. 

0 8 0 

0 4 0 

0 4 0 
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Note.—Id cases where the claim docs not exceed fls. '>0 and pei’sunal or substituted service 
of any process Is required on persons who are not parties, the fee is 4 annas. 

In districts where travelling except by boat is impracticable, the fee may bo enhanced by 
25 per cent., according to the discretion of the Court. 

(ii) Such fees are remitted when the proceedings are being held in camp'in 
or near the village and service by process peons is nnnecessary. 

Mode of recovery. 

11 . In the case of .special notices issued by Survey Officers or Revenue 

Recovery of Officers under the Bengal Survey Act, or which correspond 

ccsB-fccs by Corti- a j ■’ r 

ficate Procedure. with those wliich the Collector has power to issue under 

the Survey Act, the fees for those notices are to be recovered under the 

Certificate Act, I (B. C.)of 189o. [In this connection see sec. 57 of Act V 

[B. C.) of 1875]. 

12. Process-fees levied under rule 6 of this Chapter can bo recovered 

under the Certificate Act. The cost of processes issued by 
cra-SM'^^b*ef o r*c ^ Settlement Officer as a Revenue Court should, in the first 
instance, be paid by the party applying for the issue of the 
process, and if the suit is institued on behalf of < Jovornment, then it should 
be paid by (Government. Ultimately the cost in the.se cases should Ik; added 
to the amount of the decree and recovered from the losing party under section 
252 of the (!ivil Procedure Code. 


Copying fete. 

13. When copies of judicial decisions are applied for, the Rules of the 

High (,'ourt relating to Copying-fees .should be followed. 
Copying-fees. General Rules and Circulars of the High Court (Civil) 

1891, pages 128-132. In other proceedings where applications are made for 
copies of documents to which the applicant is not entitled free of charge, the 
rules of the Board in section VIII of the Records Manual, 1895, page 24, 
should be adhered to. 

14. Kxcept for purposes of litigation and on payment of fees for certified 
No 'opies to be cop’®*. copies of survey and settlement records arc to lio 

given during the given in the field season, t. e. from the Isf November to 
c season. May. Such facilities as are possible are to be given by 

Survey and Settlement Officers to parties interested to inspect records under 
proper supervision, and take copies for themselves, when no interference to 
work is caused. 


15. Daring the recess months eopios, certified, or uncertified, as required 
are to be given on payment of Copying-fees subject to rule 
carnation f^®®”*”®*** copied is in an incomplete state, it is to 

4>f record. fje marked with a stamp ‘ incom)>leto’ and a date should 

be added to this stamp by the ministerial officer in charge of the copying office ’ 
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Exemption of Court-fees on copies of entries issued under 
sec. 103A (2).—“ In exercise of the powers conferred by section 35 of 
the Court Fees Act, 1870 (VII of 1870 ), the Governor-General in Council 
is pleased to remit the fees chargeable under the said Act, on certified 
xopfes of entries in record-of-rights furnished, in accordance with any 
rules for the time being in force under the Bengal Tenancy Act, 1885 
(VIH of 1885 ), after the final publication of such record-of-rights under 
section 103 A ( 2 ) of that Act.” {vide India Government Notification No. 
4334 —Exc., dated Simla, the i 8 th August, 1905 .) 
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CHAPTER XV. 


Contract and Custom. 


Restrictions on 
exclusion of Act 
by agreement. 


178. (1) Nothing in any contract 

between a landlord and a tenant made 
before or after the passing of this Act— 


(a) shall bar in perpetuity the acquisition of an 

occupancy-right in land, or 

(b) shall take away an occupancy-right in exist¬ 

ence at the date of the contract, or 


(c) shall entitle a landlord to eject a tenant other¬ 

wise than in accordance with the provisions 
of this Act, or 

(d) shall take away or limit the right of a tenant, 

as provided by this Act, to make improve¬ 
ments and claim compensation for them. * 


(2) Nothing in any contract made between a land¬ 
lord and a tenant since the 15th day of July, 1880, and 
before the passing of this .Act, shall prevent a raiyat 
from acquiring, in accordance with this Act, an occu¬ 
pancy-right in land. 


(3) Nothing in any contract made between a land¬ 
lord and a tenant after the passing of this Act shall— 

(а) prevent a raiyat from acquiring, in accordance 

with this Act, an occupancy-right in land ; 

(б) take away or limit the right of an occupancy- 

raiyat to use land as provided by section 23 ; 
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(c) take away the right of a raiyat to surrender 
his holding in accordance with section 86 ; 

{(I) take away the right of a raiyat to transfer or 
bequeath his holding in accordance with 
local usage ; 

(e) take away the right of an occupancy-raiyat to ^ 
sub-let subject to, and in accordance with, 
the provisions of this Act; 

(/) take away the right of a raiyat to apply for 
a reduction of rent under section 38 or sec¬ 
tion 52 ; 

(y) take away the right of a landlord or a tenant 
to apply for a commutation of rent under 
section 40 ; or 

(/i) affect the provisions of section 67 relating to 
interest payable on arrears of rent : 

Provided as follows ;— 

(i) nothing in this section shall affect the terms 

or conditions of a lease granted bona fide for 
the reclamation of waste land, except that, 
where, on or after the expiration of the term 
created by the lease, the lessee would, under 
Chapter V, be entitled to an occupancy- 
right in the land comprised in the lease, 
nothing in the lease shall prevent him from 
acquiring that right; 

(ii) when a landlord has reclaimed waste fe,nd by 
his own servants or hired labourers, and 
subsequently lets the same or a part there¬ 
of to a raiyat, nothing in this Act shall 
affect the terms of any contract whereby a 
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raiyat is prevented from acquiring an occu¬ 
pancy-right in the land or part during a 
period of thirty years from the date on which 
the land or part is first let to a raiyat ; 

(iii) nothing in this section shall affeclj the terms 
or conditions of any •contract for the 
temporary cultivation of [horticultural or] 
orchard land with agricultural crops. 

[^Explanation .—The expression “horticultural land” 
as used in proviso («/) means garden land in the occu¬ 
pation of a proprietor or permanent, tenure-holder, 
which is used hona fide for the cultivation of flowers 
or vegetables, or both, grown for the personal use 
of such proprietor or permanent tenure-holder and 
his family, and not for profit or sale.] 

The words in brackets in proviso {iii) and the explanation have been 
inserted and added by s. 56, Act I, 13 . C., of 1907 and Act 1 , E. 15 . C., 
of 1908. 

Sub section ( 1 ). Clause (a)—.Section 7 of .Act X of 1859 and of 
Act VTII, B. C., of 1869 provides that nothin}; in sec. 6 of these Acts, (the 
section prescribing that raiyats cultivating or holding land for twelve years 
shall have a right of occupancy in such land', shall affect the terms ot 
any written contract for the cultivation of land entered into between a 
land-holder and a raiyat, when it contains any express stipulation con¬ 
trary thereto. But these provisions have been wholly superseded by 
sec. 178 ot this Act {Btttgul Indigo Co, v. Rnghuhar Vas, 24 Calc., 272 : 
L. R., 23 I. A-, 158 ; I C. W. N., 833. An agreement made before the 
passing of the Bengal Tenancy Act between a landlord and his*tenant, 
which bars the acquisition of the right of occupancy during the lifetime 
of the tenant, does not come within the prohibitory terms of section 178 
(3), clause (a) of the Act, nor does it come within the terms of section 178 
(i) clause (a) of that Act. Where before the passing of the Bengal 
Tenancy Act a landlord entered into an agreement with his tenant and 
the defendant that the former would hold certain lands under him for 
her life and that after her death the landlord would take kkas possession 
of them and that her heirs, that is, the defendant or her heirs, would 
never raise any objection or prefer any sort of claim to them : Held, that 
it was a valid contract under section?, Act VIII of L869 (B. C.), that 
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the tenant during her lifetime was not an occupancy raiyat and that the 
defendant, who claimed to be the heir of the tenant never having been 
recognized by the landlord as tenant, was a trespasser (^liaul Chandra 
Chakrnvnrtli v. Nisiarini Debi, 33 Calc., 136 ; 10 C. W. N., 533). 

Sub-section ( 1 ). Clause (b).—In a suit commenced before the 
passing of the Tenancy Act and brought to eject certain defendants in 
accordance with the terms of a solehnamah, or agreement, entered into 
between the plaintiff ^nd the defendants, and in which the latter had 
agreed to hold a certain specified area for a term of five years, which 
term had expired, and in which the lower Courts found that as regards a 
certain portion of the land in question, the defendants had acquired occu¬ 
pancy rights before the alleged solehnamah was executed, it was held that 
the tenants could not get the benefit of sec. 178. The Court (Tottenham 
and Norris, JJ.,) in this case said :—“ We think that in this suit which 
commenced before the new Tenancy Act came into force, the tenant can¬ 
not get the benefit of sec. 178. We think that the point to be looked 
at was, what was the right of the tenant at the time the suit was brought. 
At the time the suit was brought there was nothing to prevent his con¬ 
tracting himself out of his right ” (Mahestvar Prasad Narain Singh v, 
Shcobaran Mahto, Calc., 621). Rut this case was decided before the 
Full Bench case of Narain Datia v. Narendra Krishna a(> Calc., 
267), and would seem not to be in accord-ance with the principles laid 
down in it ; for sub-section (i), clause (b), of sec. 178 does affect a subs¬ 
tantive riglii, and from the words “any contract made between a landlord 
and a tenant before or after the passing of this .Act,’’ it would appear that 
it was expressly intended*that this clause should have retrospective effect. 
See note to sec. 2, p. 12. 

Sub-section ( 1 ). Clause (c).—This clause “makes it clear that 
under the present rent law in all cases to which it applies there can no 
lonjjer be any eviction on the ground of forfeiture incurred by denying the 
title of the landlord ” (Dehirudin w. Abdur Ka’tim, \7 Crlc., iy6.) See 
note to sec. 89, pp. 287, 288. A stipulation in a lease to the effect that the 
lessee shtrll not purchase the jote rights of any tenant, and that, if he does 
so, the purchase shall be null and void, and th.at on expiry of the the term 
of the lease, the lessor shall be entitled to khas possession is valid and 
in no way contrary to public policy ( IVatsonSr’Co. v. Pant Chandra Daiia., 

I C. W. N., 174). In a case in which it was sought to eject tenant 
from certain hotnestead land held as part of a raiyati holding under a 
lease which contained a stipulation that the tenant would quit whenever 
the landlord called upon him to d.> so, it was ruled that sec. 44 cl. (c) only 
applies when Jhe lease is granted for a fixed term, and that under sec. 
178, subsection 1, cl. (f), the stipul.ation in the lease could not be enforced 
{Nanda Kumar Uu/m v. Ka/i Kumudin I/aJi, 3 C. W. N., xlvii). 
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Sub-section ( 2 ).—The 15th July, 1880, mentioned in this sub¬ 
section, is the date of the publication by the Government of Henf^al of 
the Rent Law Commissioner’s Report and Draft Bill. The date of the 
passing of the Act is the 14th March, 1885. 

Sub*8ection ( 3 ). Clause (a).—The mere fact that in the lease the 
land is described at khuakust land, would not be sufficient in itself to 
prevent the tenants from acquiring occupancy rights and would not shift 
the onus on the tenant (Ajodhya Frosad Singh v. Ram Golam Singh, 
13 C. W. N., 661). 

Sub-seotion ( 3 .) Clause (d).—A transfer of a tenure made in 
terms of the provisions of this Act is not binding on the landlord if there 
be a contract between the landlord and the tenant that the transfer shall 
not be valid and binding until security to the satisfaction of the Landlord 
has been furnished by the transferee, and such security has not been 
furnished. Sec. 178 does not deal with this matter {Dinabandhu Rai v. 
W. C. Bonerjee, 19 Calc., 774). 

Sub-seotiou ( 3 ). Clause (h). —A tenant before the passing of the 
Tenancy Act executed a kabulyat agreeing to pay interest on arrears 
at a higher rate than 12 p. c., p. a. In execution of a decree for arrears, 
his holding was put up to sale and purchased by the defendant. The 
landlord then suird the purchaser for arrears and interest at the rate 
stipulated for in his predecessor’s kabulyat. It was held that the pi lintiff 
was not eniitled to a higher rate of interest than that allowed by sec. 67 
of the .Act, as the stiputation to pay a higher rate, though it might have 
been binding on the former tenant so long as l|e held the land, was not 
an ordinary incident of the holding and did not .attach to the land so as 
to bind the defendant who purchased the holding at the sale f/dAw v. 
Sotish Chandra Chaturdhurin, 24 Calc., 37). This clause is applicable 
to contracts entered into after the passing of the Act, viz, 14th March 
1885, and parties cannot contract themselves out of the provisions itf s. 
67 which limits interest to simple interest at 12 p. c., p. a. by the device 
of making the rent payable otherwise than quarterly. Such a contract 
is not enforceable in so far as it may provide for payment of interest 
at a rate higher than 12 p. c., (Narendra Kumar Ghosh v. Gora Chand, 
33 Calc., 683). See note to sec. 67, p. 234. 

Orissa. —In Orissa when the provisions of sec. 67 have been extend¬ 
ed but not those of this section, a contract may be made at variance 
with the provisions of sec. 67 as to the payment of interest ( 

Chandra Mahapatra v. Choudhury Ram Chandra Nisanka^ 13 C. W. N., 

Proviso (iii). Horticultural.— In the Notes on Clauses of the 
Bill of 1906 it was said : 
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“ It seems reasonable that proviso (iii) to section 178 should be extend¬ 
ed to horticultural land, temporarily let out for the cultivation of ordinaiy 
crops. If a tenant i^ given a temporary lease of such lands, h 2 should 
not be allowed to retain them after the expiry of the lease, on the plea 
th.it occupancy rights have accured.” 

This necessitated a definition of the meaning of “horticultural,” 
which has been given in the “ Explanation 

Contracts for payment of rent.—A contemporaneous oral 
agreement cannot be proved to shew that the rent is less than what is 
stated in the registered kabulyat {Radha Raman ChaudhttH v. Bha-aiani 
Prasad lihuimik, 6 C. W. N., 60). Where one of several joint tenants 
executed a kabulyat for the entire tenure and it was found that the other 
tenants did not acquiesce in, and were not bound by it, held that the 
tenant executing the kabulyat was not liable for the whole rent or for 
more than his share of it (AVi;« Taran Chaturji v. Asmatullah, 6 
C. W. N., III). 

179 . Nothing in this Act shall be deemed to 
Permanent prevent a proprietor or a holder of a 
itasoa. permanent tenure in a permanently- 

settled area from granting a permanent mukarari 
lease on any terms agreed on between him and his 
tenant. 

Proprietors have power by sec. 2, Reg. V of 1812 and sec. 2, Reg. 
XVllI of 1812 to grant leases for any period, even to perpetuity, and at 
any rent which they may deem most conducive to their interests. This 
power is now extended to permanent tenure-holders, but not to other 
classes of tenants. 

Thij section controls sec. 67.— This section controls sec. 67 ; 
so that a lease of a dar-patni taluk, created on the 13th Eebruary, 1S86, 
i. e., after the Tenancy Act had come into operation, by the terms of 
which the defendant w.as bound to pay rent in monthly instalments and 
if not so paid, to pay interest at the rate of i p. c.,is not 
affected by the provisions of sec. 67 read with those of sec. 178 (3) (A), 
being a permanent lease granted by a permanent tcnure-holdfr in a per¬ 
manently settled area {Atulya Charan Basu v. Tulsi Das Sarkar, 
a G. W. N., 543'. IJiu the contrary was laid down in Basanta Kumar 
Ray Chaudhuri v. Promotha Nath Bharttacharjea, (26 Calc., 130: 
3 C. W. N., 36), in which it was held “that a contract by a tenant holding 
under a permanent mukarari lease to pay interest on the arrears of 
rent at a higher rale than 12 per cent, per annum is not enforceable in 
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law.” The conflict between these two rulini>s was referred to a Full 
Bench by which it was settled that sec. 179 does control sec. 67, and that 
the latter of the two cases referred to above w^s wrongly decided 
{Matangini Debi y. Makrura Bibi 5 C. W. N., 438: 29 Calc., 674; 
Alimunnissa Chiiudhurani v. Shama C/uiran Kai, 32 Calc., 749; 9 
C. VV. N., 466; l C. L. J. 176). An auction-purchaser of a dar-patni 
tenure is bound by a stipulation contained in the dar-patni lease as 
to the payment of interest on the arrears of rent, such a stipulation, 
where there is nothing unusual in it, being part of the ordinary incidents 
of a tenure (A’u/ V. Panna Chand Singh, 30 Calc, 213^. 
See note, p. 235. 

Mukarari —A perpetual mukarari lease implies that the tenancy is 
permanent, heritable and transferable and that the rent is fixed 
in perpetuity {Alohanand Sahai v. « Musummai Syedunnissa Bibi 
J2 C. W. N., 154). The word mukarari means *• with fixed rent”: when 
applied to a tenure it means a tenure held at a fixed .and permanent rate 
of rent. A Kaimi Mourasi Patta held not to be a mukarari lease 
\,Gayartulta Sardar v. Girish Chandra Bhaumik ; per .Maclean 
C. J., 12 C. W. N. I7S). 

This section controls sec. 74 . -In a suit for arrears of chaukidari 
tax payable by a. pa/nidar andtr tUe settlement, the defence was 

that it was an abwab or illegal cess, and therefore, could not be 
recovered in consequence of the provisions of sec. 74 of the .Act. It was 
held that it was not an abwab, and, therefore, that it was unnecessary to 
consider the effect of sec. 179 of this Act. It was, however, said that 
“ there is no doubt of some repugnancy between this section and sec 74 
of the .Act, but whether, following the principle enunciated by the Lord 
Justice James in V. AVtt/wA, ;io Ch., App., 479 {484) ), we regard 
the latter, which is a special provision, as a qualification of the former, 
which is a general one, or adopting the rules stated by Keating^ J., in 
Wood V. Riley (L. R., 3 C. 1 ’., 26 (27)) that of two repugnant clauses in 
a statute the last must prevail, give effect to the latter, there seems 
to be good reason for thinking that sec. 179 is not controlled by 
sec. 74 ” (Ahsanullah Khan v. Tirthabashini, 22 Calc., 680). This was 
followed in Krishna Chandra Sen v. Sushila Sundari {26 Ca\c., 611 : 

3 C. \V. J'f., 608) in which it was decided that a stipulation for the 
payment of an abviab in a permanent mukarari lease is valid and sec. 74 
does not control sec. 179. Where a permanent tenancy was created by 
a lease dated i860, i. e., before the passing of this Act, the provisions of 
s. 179 will not apply and the landlord cannot recover any abwab from the 
tenant {Apurna Charan Ghosh v. Karam AH, 4 C. L. J., 527 ; 
10 C. W. N., 537). Sec note, p. 258. 
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Utbandi, ohur 180 . (l) Notwithstanding anything 

and diara lands. • • a • . 

in this Act, a raiyat— 

(a) who, in any part of the country where the 
custom of utbandi prevails, holds land ordi¬ 
narily let under that custom and for the 
time being let under that custom, or, 

(/>) who holds land of the kind known as chur or 
diara, 

shall not acquire a right of occupancy— 

• in case (a), in land ordinarily held under the 
custom ot utbandi and for the time being 
held under that custom, or 


in case fZ>), in the chur or diara land, 
until he has held the land in question for twelve 
continuous years ; and, until he acquires a right of 
occupancy in the land, he shall be liable to pay such 
rent for his holding as may be agreed on between him 
and his landlord. 


(2) Chapter VI shall not apply to raiyats holding 
land under the custom of utbandi in respect of land 
held by them under that custom. 

(3) The Collector may, on the application of either 
the landlord or the tenant or on a reference from the 
Civil Court, declare that any land has ceased to be 
chur or diara land within the meaning of this section, 
and thereupon all the provisions of this Act shall 
apply to the land. 

Utbandi tenancies.~.An utbandi tenancy is a tenancy from year 
to year, sometimes from season to season, the rent bein,j regulated, 
not as in the case of halhasili by a lump payment in money for the 
land cultivated, but by the appraisement of the crop on the ground, 
and according to its character. So far it resembles the tenancy by 
crop appraisement of the bhaoli system ; but there is between them 
this marked diffeience that, while in the latter the land does not change 
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hands from year to year, in the former it may. fSee Selections from 
papers relating to the Bengal Tenancy Act, 1885, p. 371). The term 
utb.indi is said to be dne to the fact that under this system of tenancy 
the laud at the end of the season or of the period of the lease may 
lie fallow on account of the exhaustion of its strength or because no 
one has come forward to take it. The system prevails in the districts of 
24-Parganas, Nuddea, Jessore, Khulna, IVIurshidabad and also Pubna. 
(See letter from the Commissioner of the Presidency Division, 24 R. L., 
dated 17th Sept., 1884, printed at p. 183 of the Bengal Government’s 
report on the Bengal Tenancy Bill, 1884, Vol. II). The cases in which 
this system of tenancy has been noticed are as follows. In Kenny v. 
fshar C/iandra Poddtir, {VJ. R., Sp. No., 1864, Act X, 9), it is pointed 
out that the utbandi system prevails in the district of Nuddea and the 
utbandi raiyat is not a continuing tenant, but cultivates only a piece 
of land in one year, and another, the next. In Mhsan Biswas v. Hills 
(3 W. R., Act X, 159), it is said;—“There exists in the district of 
Kishnagar a custom, under which tenants can cultivate land, which is 
not directly let out to other tenants, but remains khas khamar on 
payment of certain high rates of rent. In the c;ise of such tenants, 
there e.xists an implied agreement between the parties, that such rent shall 
be paid ; and the amount of land so cultivated and the rent to be paid 
for it are ascertained each year by actual measurement. The lands in 
question are called utbandi lands, and the rates arc calculated at what 
are called utbandi rates.” Again, in Dicarka Nath Misfa v. Nabo 
Sardar (14 W. R., 1931, Jackson, J., observed—“ Some little confusion 
appears to me to have been introduced into the case by the use of the 
term utbandi. So far as my experience and knowledge of the matter 
go, an utbandi tenure is one by which a raiyat holds a certain area of 
land (which I believe is usually defined), but for which he pays rent 
according to the quantity of that land which year by year he cultivates. 
The rent will, therefore, vary according to the actual cultivated area ; 
but I am not aware that there is any authority for saying that a landlord 
is at liberty to vary at his pleasure the rate at which a tenant holding 
an utbandi tenure pays for the land which he cultivates, due notice 
being served on him under sec. 13, Act X of 1859.” 

In the case of Premanand Chose v Surendra Nath Rai, (20 W. R., 
329) the joie in question was a nuksan jote, which was said to be very 
much the same as utbandi and it was ruled that occupancy rights could 
be acquired in such jotes, if held for twelve years, although the tenant 
under the custom of the locality only paid rent for the years when he 
could cultivate the land. But in Beni Aladhab Chakravartti v. Bhuban 
Mohan Biswas, (17 Calc., 393), it was decided that under sec. 180 of 
this Act a right of occupancy cannot be gained in a piece of land held 
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on the utbandi system, if the possession of the land has not been contin¬ 
uous, though it may have commenced more than twelve years pre¬ 
viously. In this case it was remarked “ Section i8o of the Bengal 
Tenancy Act prohibits the acquisition of an occupancy right in land 
ordinarily let under the custom of utbandi until that particular land has 
been held for twelve years ronlinuously. In this respect utbandi land is 
dealt with in the Act differently from ordinary rayati land in which by 
sec. 21 a settled raiyat has a right of occupancy, no matter how short a 
time he has held it. Now, it is necessary to enquire what this 
system really is ; for there seems to have been some difference of opinion 
regarding it and perhaps in fact the incidents of that system do vary in 
different places. Several Judges who have sat in this Court have stated 
their own opinions on this subject, and their opinions have not been 
quite uniform. Perhaps our safest guide in the matter is what is to be 
found in special reports made by Revenue Officers, .and in the descrip¬ 
tions given in the Statistical Account of Bengal compiled by Sir W. W. 
Hunter from information carefully collected through local officers in the 
districts where the system exists. When the present Bengal Tenancy 
Act was under consideration by the Select Committee of the Legislative 
Council, a memorandum by Mr. Cotton, then a Secretary to the Bo,ard 
of Revenue, was submitted by the Government of Bengal for the inform¬ 
ation of the Select Committee. Mr. Cotton here reports upon the 
utbandi system and transcribes the passages describing it in the Statistical 
Account of Bengal in the districts of Nuddea, Jessore, Murshidabad 
and Pubna ; and he sums up the results. We quote the passage in the 
Statistical Report relating to the utbandi system in Nuddea ;—‘ Utbandi 
is appli,ed to land held for a year, or rather for a season only. The 
general custom is for the husbandman to get verbal permission to culti¬ 
vate a certain amount of land in a particular place at a rate agreed upon. 
Wnen the crop is on the ground the land is measured and the rent is 
assessed on it.’ Mr. Cotton says, too, that the utb indi raiyat abandons 
altogether («. e.y has no right to claim again) any land, e.xcept such as he 
has under cultivation in any given year. The zamindar may let in 
junta to some one any land which the utbandi raiyat has not got under 
cultivation in any year. Again, in September, 1884, the Commissioner 
of the Presidency Division submitted to G')vertiment an analysis of the 
reports of his district-officers regarding utbandi tenures. Tl\p Collector 
of Nuddea stated that cultiv.ators who t.ake such lands are not obliged 
to cultivate them a second year j but as a title they can keep them for 
certain for three ye.ais, if they elect to do so. Gener.tlly, the lands 
under this system are cultivated from one to five years, and then left 
fallow for the same period. The cultivators acquire no right of occu¬ 
pancy, nor do they desire to do so. These descriptions of utbandi 
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seem to refer rather to particular areas taken for cultivation for limited 
periods and then given ivp, than to holdings of which parts are culti¬ 
vated and other parts lie fallow, while the rent for the whole is assessed 
year by year with reference to the qu intity within the holding under 
cultivation in that year. .\ holding of the latter description hardly seems 
to answer to the general conception of uibandi, although the rent may 
be arrived at each year by ascertaining what area has been cultivated. 
It is not clear to which description the four bighas of the present suit 
belong, whether they are part of a larger holding once settled with the 
plaintiff, or whether they form a separate holding which he has from 
time to time cultiyateJ on the utbandi system during a period which has 
covered more than twelve years. If it is the former case, his right of 
occupancy would seem to be complete, but if it is the latter case, we are 
not prepared to hold that cultivation at various times and under separate 
agreements on each occasion, such periods not being continuous, 
although of the same piece of land, would confer the right upon the 
ground that the'first of such periods commenced more than twelve years 
before the alleged dispossession.’’ 

No notice of abandonment need be given.— No notice is re¬ 
quired to be given by the tenant to the landlord in abandoning an 
utbandi tenure, as it is a settlement for a year only ImI Mukhurji 

v. Giridhar Ghosh, 5 C. L. J., 398 ; 11 C. W. N., 581). 

Chur or diara land.— The ekpression chur or diara land has 
not been defined in the Act, but chur, (or properly char) means a sand¬ 
bank formed in a river, or which has accreted to its bank ; while diara 
means an island formed in the bed of a river. (See Wilson’s -Glossary). 
The presumption, which is created by section 20, clause (7) of the Act 
cannot be applied to land to which section 180 of the Act is appli¬ 
cable. In diara or chur land the person who alleges that he has been 
for twelve continuous years in possession, must prove that aIleg.ation. 
The tenants being held to be annual tenants and there being no pre¬ 
existing right to the land in the tenants to which any right to the later 
accretion can be said to be annexed, sec. 4 of Reg. XI of 1825 was 
held inapplicable (Beni Prasad Koeri v. Chaturi Tewari, 33 Calc., 444). 

181- Nothing in this Act shall affect any incident 
Saving ai to ghatwali Or other service-tenure, or, 

service tenures, particular, shall Confer a right to 

tran.sfer or bequeath a service-tenure which, before 
the passing of this Act, was not capable of being 
transferred or bequeathed. 
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Qhatwali t«oxxv&B,—Ghalwali tenures may be divided into two 
classe-, vis., (i) tenures granted for a species of military service to be 
rendered by guarding the ghits or passes on the western frontier of 
Beng.il, and f2) tenures granted on condition of rendering Police service. 
In their judgment in the case of .f/atrrriw/.tn Sin^h v. Lilamind Singh, 
(3 W. R, 84), which related to a Khar.ikpore,4'-/M/r£/(if/tenure, Trevor 
and Caroobell, JJ., observed that there appears to be “.i considerable 
variety in the tenures known under the general name aighatwali in 
different parts of the country. They all agree in this that they are grants 
of land situated on the edge of the hilly country and held on condition of 
gu.arding ghais or pisses. Generally, there seem to be a small quit- 
rent payable to the s/iminday in addition to the service rendered, and 
with the view of marking the subordination of the tenure. But in some 
samindnries and patnies these tenures are of .a major, in others, of a 
minor, character. Sometimes, the tenure of the great samindar himself 
seems to have been originally of this character. .More frequently large 
tenures consisting of several whole villages are held under the samindar. 
In other places, e. g., in Bishenpore, as e.'cplained by Harrington 
(Analysis, Vol. Ill, p. 510), the sardar and superiorhave small 
and .sjtecific portions of land in different villages assigned for their main¬ 
tenance. These last, says Harrington, are analogous to the chakaran 
assignments of land to village watchmen in other districts. But he goes 
on to explain tbit the (.'•/t.r/ti/ j//tenure differed essentially from the com¬ 
mon chakaran in two respects : —that the land is not liable to 
resumption at the discretion of the landholder, nor the assessment to be 
raised beyond the established rule ; and secondly, that although the grant 
is not expressly hereditary, and the ghalival is removeable for misconduct, 
it is the general usage on the death of a faithful ghaiwal to appoint his 
son, if competent, or some other fit person in his family, to succeed to the 
office.” In the case of I.ilanand Singh v, Ufanoranjan Singh, (3 Calc., 
251', Garth, C. J., remarked th.it “these tenures were cre.ited by the 
Mahomed.in Government in early times as a means of providing a police 
and military force to watch and guard the mountain passes from the 
invasions of the lawless tribes who inhabited the hill districts. Large 
grants of land were made in those d.iys by the Government, often to 
persons of high rank, at a low rent or at no rent at all, upon condition that 
they should provide and maintain a sufficient military force, to,protect the 
inhabitants of the plains from these lawless incursions ; and the grantees 
on their part sub-divided and re-granted the lands to other tenants (much 
in the same way as military tenures were created in England in the feudal 
age) e.ich of whom, besides paying ge.nerally a small rent, held their lands 
in consideration of these military services, and provided (each according 
to the extent of his holding) a specified number of armed men to fulfil the 
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requirements of the Government.” Ghatwali tenures originated in 
Tappah Sarath or Sewrath, Deogarh, which was formerly part of the 
Birbhum District, but which has now been incorporated with the Sonthal 
Parfjanas District. The Birbhum j;hatwiili tenures, have formed the 
suljtct of legislation (Reg. XXIX of 1814 and Act V of 1859). Ghatwali 
tenures are also to be found in the districts of Bankura, Bhagalpore, 
Monghyr, Manbhum, Purneah and Patna. The following rulings relating 
to such tenures are arranged according to the districts to which the dis¬ 
puted tenures belonged. 

Birbhum Ghatwali tenures.—Theof Birbhum are pos¬ 
sessed of estates ofinheritance without the power of alienation, and this 
estate cannot be void so long as they perform all the obligations of service 
and payment of rent incident to their tenures. A perpetual sub-lease 
granted bona-fide by a. ghatwal will be good not only during the tenancy 
of the grantee but after his decease during the tenancy of his heirs [Deputy 
Commissioner of Birbhum'i. Ratti'o Lai Deo, W. R., F. B., No., 34; 
Jogendra Nath Singh v. Ka/i Chaum Rai, 9 C. VV. N , 663). But a 
different rule on this latter point was laid down in subsequent cases {G>ant 
V. Bangshi Deo, 15 W. R., 38 : 6 B. L. R., 652 ; /ogeshwar Sarkar v. 
Nimai Karmakar, i B. L. R., s. n., vii and Narain Mallik v. Badi Rai, 
29 Calc., 227 : 6 C. W. N., 94), in which it was ruled that a ghatwil is 
not competent to grant a lease in perpetuity and his successors are not 
bound to recognize any such incumbrance. .Succession to the Birbhum 
ghatwali tenures is regulated by no kulackar or family custom nor by the 
Mitakshara law, but solely by the nature of the tenure, which descends 
undivided to the party who succeeds to and holds the tenure A% ghatwal 
and who may be a female {Kastura Kumari v. Manohar Deo, W. R., Sp. 
No., 1864, 39). It would be inconsistent with the true character of these 
tenures to hold that the legislature intended that they should devolve on 
issue of the body only, and not on heirs generally according to the law 
which may govern such succession. The word “ descendants," therefore 
in sec. 2. Reg. XXIX of 1814, is not to be construed in its restricted 
meaning but includes the widow of a deceased who may, there¬ 

fore, be one of the heirs. With reference to the peculiar character of 
gAa/wa/z tenures described in Reg. XXIX of 1814, it would seen that 
they were intended to be the exclusive property of the ghatwal for the 
time being, and not joint family property {Chatradhari Singh v. 
Saraswati Kumati, 22 Calc., 156). Long continued possession at a 
uniform rent may lead to the inference of a fixed and permanent ghatwali 
tenure (Ram Ranjan Chakravartii v. Riim Narain Singh, 22 Calc,, 535 ; 
L. R., 22 I, A., 60). Long possession (presum.ibly from the decennial 
settlement) and gradual cultivation by a ghatwal on payment of a quit 
rent (and not merely possession without cultivation) are evidence of an 
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implied grant, which protects the ^kaiwal from enhancement or 
assessment on the land so cultivated (Erskine v. Miinik Sin^h, 6 W. R., 
lo). When it is admitted that a ghaiwafs estate dates from a time 
anterior to the decennial settlement and before the creation of the 
zamindari, the tenure is protected from any fresh assessment {Erskine v. 
Government, 8 W. R., 232). As long as such a tenure exists, the 
presumption under sec. 50 can arise {Gauri Kant v. Ram Gopal 
Mukhurji, 2 C. L. J., 379). Ghatwali tenures are not liable to sale or 
attachment in execution of decrees. The surplus proceeds of such a 
tenure collected during the life-time of the judgment-debtor are liable to 
be taken in execution as being personal property, but not profits 
•accumulated after the judgment-debtor’s death {Kastura Kiimari v. liinod 
Ram Sen, 4 W. R., Misc., ay The rents of a e;hatwali tenure are not 
liable for the debts of the former deceased holder of the tenure (Binod 
Ram Sen v. Deputy Commissioner of the Santal Rarganas, 6 W. R., 129 : 
7 W. R., 178). The same rule has been held to apply in the case 
of ihc ghatwali tenures to the south of Birbhum, which are not the 
subject of express legislation (Bakra Nath Singh v. Nilmoni Singh, 5 
Calc., 389 : 4 C. L. R., 583 : 9 Calc., 187 : L. R., 9 I. A., 104). A 
shikmi ghatwali tenure held under the superior is also not liable 

to be sold in execution, nor are its proceeds liable to attachment for 
satisfaction of the debt due from its holder (Bali Dobcy v. Ganei Deo, 9 
Calc., 388). When Aghatwal becomes a defaulter, it is in the power of 
the authorities under Reg. XJCIX of 1814 to transfer his tenure, and that 
power is not put an end to by the money being offered before the tenure 
is actually made over to another person {Chitro Narain Singh v. Assis¬ 
tant Commissioner, Sonthal Rarganas, 14 W. R., 203). Where a per¬ 
manent tenure has been granted by a ghatwal, if the successor of such 
ghatwal, being one of ghatwals to whom Reg. XXIX of i8t4 applies, 
wishes to resume that tenure, he must bring his suit within twelve years 
after succeeding to the ghatwali estate. The possession of the tenant 
is adverse to him from the time of the decease of his immediate pre¬ 
decessor (Madho Kuari v. Ram Chandra Singh, 9 Calc., 411). Occupancy 
rights cannot be acquired in ghatwali lands (Upendra Nath Hazra v. 
Ram Nath Chaudhri, 33 Calc., 630 ; Mohesh Manjhi v. Pran Krishna 
Mandal, i C. L. J., 138). 

Digwari.— Digwari tenure analogous Kq ghatwali tenure incidents 
of such tenures ;— Brojonath Bose v. Raja Sri Sri Dttrga Prosa^ Singh 
(33 Calc. 753: 5 C. L. J. 583). 

Ohota Nagpur ghatwali tenures —.As between two mal raiyats 
with whom a settlement has been made under Reg. Ill of 1877, there 
Rojktihwar Pio v. Bantidhar, 28 Calc., 873, which, however, relates to a Khamkporo 

36 
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may be a partition of the waste and jungle land, but it cannot be binding 
on the superior landlord, the and will only subsist during the 

currency of the settlement {Domnn Pandi v. Panchu Kol, 5 C. W. N., 
185). 

Kharakpore ghatwali tenures.—Kharakpore ghatwali tenures 
are to be met with in the districts of Bhagalpore and Monghyr. One of 
the earliest cases which has reference to such tenure^s is that of Lilanand 
Singh w. Government of Pengat, (6 Moo., I. A., loi : 4 W. R., P. C., 
77), in which their Lordships of the Privy Council decided that the 
Kharakpore tenures are perpetual and hereditary grants of land, 

which cannot be resumed by Government. In Manoranjan Singh v. 
Zi/rtwawrf (3 W. R., 84 : 5 \V. R., loi : 13 B. L. R., 124), the 
zamindar having come to an arrangement with Government under which 
the Government dispensed with the services in consideration of an 
annual sum to be paid in lieu of these services, the zamindar sued to 
resume the ghatwali lands on the ground that the services on which 
they were held were no longer required. It was decided, however, that 
the lands could not be resumed and that the ghatwals had permanent 
hereditary tenures at a fixed jama and could not be evicted except for 
misconduct. See also Manoranjan Singh v. Lilanand Singh, (2 B. L. R., 
125 note ; 13 B. L. R., 124), and Kuldip Narain Singh v. Government 
(B. L. R , Sup. Vol., F. B., 559 : 6 W. R., 199 : 11 B. L. R., P. C., 71 : 
14 Moo. I. A., 247). But in Lilanand Singh v. Sarwan Singh, ^5 W. R., 
293), it was held on a consideration of the te^ms of the lease under which 
the ghatwal held the lands that the zamindar could resume them, when 
the ghatwali services were no longer required. See also Lilanand Singh 
v. Nasib Singh, [6 W. R., 80) ; Mahbub Hossain v. Patasu Kumari, (10 
W. R., 179 : I B. L. R., A. C., 120). A ghatwali estate is not necessarily 
held by males to the exclusion of females (Durga Prasad Singh v. 
Durga Kuari, 20 W. R., 154). The lands of the ghatwals of Kharakpore 
are not capable of alienation by private .sale or otherwise, and are not 
liable to sale in execution of decrees, except with the consent of the 
zamindar and his approval of the purchaser as a substitute for the out¬ 
going (Lilanand Singh v. Durgabati, W. R., Sp. No., 1864, 249 ; 

Guviun Singh v. Grant, 11 W. R., 292). After deduction of all necessary 
outgoings from the total rents due to a ghatwal, the residue, being his own 
personal property, may be attached in execution of a personal decree 
against him {Rajkeshwar Deo v. Bansidhar, 23 Calc, 873). The income 
of a ghatwali property is not itself a ghatwali property and is liable to 
be sold {Suraj Mai v. Kristo Prasad Singh, 10 C. W. N., cclx). Future 
rents and profits that may become due to a ghatwal cannot be attached 
in execution of a decree against him {Udai Kumari v. Hari Ram Shaha 
28 Calc., 483). In Anando Rai v Kali Prasad Singh, 10 Calc., 677 : 
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IS Calc., 471), it was held (1) that a ghatwali tenure in Kharakpore 
is transferable, if the samindar assents and accepts the transfer, which 
assent and acceptance may be presumed from the fact of the zamindar 
having made no objections to a transfer for a period of over twelve years, 
and (2) that in dealing with a ghatwali tenure the Conrt must have 
regard to the nature of the tenure itself, and to the rules of law laid down 
in regard to such tenures, and not to any particular school of law or the 
customs of any particular family, and that a j^haiwali, being created fora 
specific purpose, has its own particular incidents and cannot be subject to 
any system of law affecting only a particular class or family. In this case 
it was pointed out that there is this difference between the ffkatwals of 
Birbhum and those of Kharakpore that the former are appointed by 
Government, and the latter by the zamindar. In a suit by the zamindar 
to enhance the rent it was decided that as long as the,^/«(i/r£/a/j are 
able and willing to perform the services, the zamindar has no right to 
enforce the payment of an enhanced rent on the ground that their 
services are no longer required {IJlanand Singh v. Manranjan Singh, 
3 Calc., 251). Any presumption that may be against the right of a 
ghatwal to grant mnkarari leases cannot hold good against such leases 
when granted in good faith for the clearance of jungle {Davies v. Debt 
Mahtan, 18 W. R., 377). 

Manbhum ghatwali tenures.— A suit for khas possession by 
Government will not lie in respect oighatwali lands admittedly included 
in a decennially settled estate, though Government may have a right 
to claim service from the ghatwals, and may compel the nomination of 
ghatwals to perform such services {Gadadhur Ranurji v. Government, 
6 W. R. 326) ; but a suit will lie to assess lands occupied by ghatwals 
in excess of the area recorded in their ismnavlsi {Jago Jiwan Lai 
v. Raghu Nath Kopat, 6 VV. R., 197). A suit against a jagirdar on 
account of arreai's unpaid by his predecessor must fail, unless he is sued 
as the legal representative of the late jagirdar, in which case he may 
be liable to satisfy the arrears out of any assets, other than the jagir 
which may have come into his hands {Nilmani Singh v. Madhab Singh, 

I 11 L. R., A. C., 195). A right to re-instate a ghatwal in possession 
of lands cannot exist in the Government, or in any person or body what¬ 
soever AT/rwar/v. Government, 11 VV. R., 180.) 

Purneah ghatwali tenures.— In a suit in which the plaintiff, an 
auction-purchaser at a sale for arrears of revenue, sued to resume the 
lands of a jagir, which had been held rent-free by the defendants for 
nearly a century, it appeared that the lands had been granted by the 
Government before the Permanent Settlement, as a hereditary jagir 
tenure, in consideration of services which the jagirdars rendered to 
Government in repressing the incursions of wild elephants upon the 
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cultivated lands of the samindari. It was held that, notwithstanding 
that the lands were the subject of assessment when the samindari was 
permanently settled by Government with the zamindar^ the plaintiff had 
no right to assess the lands, and that the settlement between the Govern¬ 
ment and the samindar could not affect the rights of the jagirdars, 
whose rights were derived not from the zaniindar but from the supreme 
authority in the State. It was further decided that the lands held on 
this tenure, even if chakaran, differed from the ordinary chakaran lands 
contemplated by sec. 41, Reg. Vlll of 1793, and that the JaQirdars were 
bound, if occasion required it, to protect the pargana from the incursions 
of wild elephants and might forfeit the tenure if they wilfully failed in 
the performance of that duty, but were not liable to have their lands 
resumed, because there was no longer any occasion for the performance 
of the particular service (Forbes v. Mir Mahomed Taki, 14 \V. R., P. C., 
28; S B. L. R., 529 : 13 Moo. 1 . A., 438). 

Patna ghatwali tenures.—.A Commissioner of Revenue is not 
warranted by taw on the demise of .a to consider the eligibility 

of rival claimants to the tenure (a perpetual and descendible one) and 
to reject the claims of the natural heir on considerations purely moral 
{Lai Dhari Rai v. Brajo Lai Singh, to \V. R., 401). 

Police ghatwali tenures.—The Civil Courts cannot interfere to 
re-instate a who has been dismissed by the Police authorities 

in the land which he formerly held as The right to possess 

the lands depends on the tenure of the office (Debi Narain Singh v. 
Sri Krishna Sen, i VV. R., 321). Permanent leases granted by the 
ghatwals of Birbhum prior to the Decennial Settlement for the due 
performance of the police duties for which the lands were originally 
granted to the gkatsoals, and which have been held from generation 
to generation cannot be set aside at the instance of the present sirdar 
ghatwals. The creation of such under-tenures is not beyond the power 
of the ghatwals {Makurbhano Deo v. Kastura Koeri, 5 W. R., 215). 
The dismissal of a ghatwal will carry with it the forfeiture of his tenure 
{Secretary oj State v. Reran Singh, 5 Calc. 740). 

Service tenures.—The law relating to chaukidari chakaran lands 
is to be found in sec. 41, Reg. Vlll of 1793, and Act VI of 1870 (B. C.) 
Part II, ss. 48-61. In Jai Krishna Mukhurji v. Collector of East 
Burdwan (i W. R., P. C., 26 : lo Moo. 1 . A, 16), it was explained that 
before the British possession of India the saniindars were entrusted as 
well with the defence of the territory against foreign enemies as with 
the administration of law and the maintenance of peace and order within 
their district; that for this purpose they were accustomed to employ 
not only armed retainers, but also a large force of tkanadars or a general 
police force, and other officers in great pumbers under the natp es of 
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chaukidars, paiks and other descriptions as well for the maintenance 
of order -as for the protection of the property of the zamindar, the 
collection of his revenue and other services personal to the hamindar. A 1 
these different officers were at that time the servants of the zamindar^ 
appointed by him and removeable by him, and they were remunerated 
in many cases by the enjoyment of land rent-free or at a low rent in 
consideration of their services. The lands so enjoyed were called 
chakaran or service lands. The effect of the decennial settlement was to 
divide them into two classes ; (i) (hanadari lands, which by Reg. I 
of 1793, sec. 8, cl. 4, were made resumable by the Government; (2) all 
other chakaran lands, which by Reg. VIII of 1793, sec, 41, were, whether 
held by public officers or private servants in lieu of wages, to be annexed 
to malguzari lands and declared responsible for the public revenue 
assessed on the whole estate. The mere fact of long prior possession of 
a service tenure on no rent .at all gives the holder no exemption from the 
payment of rent when the service is no longer required or performed 
{Chandra Nath liai v. lihitn Sardar, W. R., Sp. No., 1864, Act X, 37). 
Where the original donee of a service tenure ceases to do any service and 
pays in lieu a rent, which his descendants continue to pay, the condition 
of the tenure becomes altcretl from service to rent {Mahcndra Sint'h v. 
Jokha Singh, 19 W. K., 211). Where a sanad granted to the holder of a 
jagir was only a confirmation by the Government and the samindar of 
the tenure under which the jagir was held and authorized the jagirdar 
to remain in possession but did not describe the service he was bound to 
perform, it was held that the zamindar could not resume the land without 
proof that the services to be performed were personal services only to the 
zamindar (Nil Mani Singh Deo v. Government, iS W. R., 321 : 
6 W. R., 121). X grant to a man and his heirs on condition of perform¬ 
ing service does not in general mean that the service is to be personally 
performed by the grantee or his heirs, but that the grantee is to be 
responsible for its performance (Sink Lall Sing v. Murad Khan, 9 W. 
R., 126). A distinct refusal by a tenant to perform services incidental to 
the holding renders him liable to ejectment, .and it would seem that no 
rights of occupancy can accrue in finds held under a service tenure (Haro 
Gobind Raha y. Kam Ratno l)i\ 4 Calc., 671. service tenure created 
for the performance of services, private or personal to the zamindar, 
may be resumed by the zamindar, when the services are no longer 
required, or when the grantee of the tenure refuses to perform them. 
But a zamindar is not entitled to resume when the gr.ant is for services 
of a public nature. There is also a distinction between the grant of an 
estate burdened with a certain service and that of an office, the perform- 
tince of whose duties is remunerated by the use of certain lands. In the 
former case the zamindar is not ordinarily entitled to resume, while in 
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the other case he may do so when the office is terminated {Radha Prasad 
Sin^h V. Badhu Doshad, 22 Calc., 938. See also Bhimapaiya v. Ram 
Chandra, 22 Bom., 422). When lands are held upon a grant subject to a 
burden of service and not merely in lieu of wages, as long as the holders 
of the grant are able and willing to perform the services, the samindar 
has no right to put an end to the tenure whether the services are required 
or not (Vencaia Narasin/ta Rao V. Sodhanadri Appa Rao, lo C. W. N., 
161 : 3 C. L. J., i). Land ceases to be chaukidari chakaran land when 
Government transfers it to the samindar (Ram Kanjan Chakravartti v. 
Janoki Nath Pal, 4 C. W. N., Ixiv), who can dispose of it as he pleases 
(Janab Alt v. Rakibuddin Mallik, 9 C. W. N., 571 ; i C. L. J., 303 ; 
Trailokhyo Nath Chaudkuri v. Ram Dayal Samanta, 10 C. W. N., Ixvii). 
They should be transferred not to the samindar of the village in which 
they are situated, but to the samindar of the estate to which the lands 
appertain {Pratap Narain Mukhurji v. Secretary of State, 3 C. L. J., 530 : 
10 C. W. N., 637 ; 33 Calc., 390). When chaukidari chakaran lands are 
transferred by Government to the samindari, and the samindari has been 
let in patni, the lands pass to the patnidar, if not excepted from his 
lease {Girish Chandra Rai v. Hem Chandra Rai, 2 C. L. J., 21 n). The 
Courts must look at the contract between the parties to see what their 
intention was with regard to such lands ( Pursottam Basu v. Khetra 
Prasad Basu, 5 C. L. J., 143). When a patnidar sought to have transfer¬ 
red to him certain chaukidari chakaran lands which the Government had 
settled with the samindar under Act VI of 1870, 13 . C., and when it was 
found that the lands were part of the plaintiffs patni, and that the land¬ 
lord had sub-let the land to a tenant, it was held (i) that the patnidar was 
entitled to possession but not to khas possession of the lands ; (2) that 
the tenant with whom the lands had been settled by the samindar was 
entitled to retain actual possession of the lands, and (3) that the patnidar 
was bound to pay the samindar such rents for those lands as correspond¬ 
ed to the proportion between the Government collections and the patni 
rent formerly payable by him {Hari Narain Masuntdar v. Mukund Lai 
Mattdal, ^ C. W. N., 814). Certain chaukidari chakaran lands were 
resumed by the Government and made over to the samindar who allow¬ 
ed the defendants to remain on the land and accepted rent from them. 
The plaintiff patnidar was entitled by his patni lease to all resumed 
land: field, that the plaintiff was entitled to eject the defendants 
{Upendra Narain Bhattacharya v. Pratap Chandra Pradhan, 8 C. 
W. N., 320 ; 31 Calc., 703. See also Newas Khoda v; Ram Jadu Dey, y^ 
Calc., log). When chaukidari chakaran lands, after resumption and 
transfer to the samindar, have been sold for non-payment of the Govern¬ 
ment assessment, both the samindar and the patnidar are entitled to 
share in the surplus sale proceeds, provided the lands are included within 
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the patni grant {Haridas Goswami v. Nistarini Gupta^ i C. L. J., io2 «). 
A right of occupancy may be acquired under section 6 Act, X of 1859 
even in chaukidari chakamn land {Ram Kumar Bhatlacharji v. Ram 
Nnvaz Raj^uru, 31 Calc., 1031 ; 8 C. W. N., 860), but not by the under¬ 
tenant of a holder of service tenure {Mritanjai v. Ketuitulla. ri C. VV. 
N., 46 : S C. L. J., 53). 

Onus of proof.—Long possession of lands as chaukidari chakaran 
lands affords ground for the presumption that the lands were set apart as 
such at the decennial settlement. The onus of proof that the lands were 
the private lands of the samindar, not set apart at the decennial settle¬ 
ment as chrukidari chakaran, is on the samitular, {Muktakeshi Debi 
Chaudhurani v. Collector of Murshidabad, 4 W. R., 30). The onus 
is upon .an auction-purchaser who seeks to dispossess or to rack-rent 
grantees under sanads to make out a clear case for resumption {Fortes v. 
Mir Mohomcd Taki, 14 W. R., P. C., 28 ; 5 15 . L. R., 529 ; 13 Moo. I. A. 
438). When a plaintiff sues for the recovery of possession of land alleg¬ 
ing it to be chaukidari chakaran land, lying within his zamindari, which 
the Collector has transferred to him, it lies on him to prove so much of 
his case as is not admitted by the defendant {Norcndra Lai Khan v. 

L/ari, 2 C. L. J., 107). A purchaser of an estate at a revenue sale 
acquires no title to resume chaukidari chakaran land, which is held by 
the samindar on a different title {Kashim v. Prasanna Kumar Mukhurji, 
10 C. W. N., 598 ; 5 C. L. J., 299). 

Proof of adverse possession of service tenures.—When 
lands are held as remuneration for services, the fact that no services 
have been performed does not of itself make the holding adverse ; to 
make the holding adverse, there must be a refusal to perform service or 
a claim to hold the lands free of service {Komargaxuda v. Bhimaji, 23 
ISom., 602). 

Ejectment of service tenure-holders —Service tenures are 
excepted from the operation of sec. 89 of this .Act, and holders of such 
tenures can, therefore, be ejected otherwise than in execution of a decree 
{Mukbul Hossain v, Amir, 25 Calc., 131). They can be ejected without 
the service on them of a notice to quit or of a notice under s. 155 {Bonerji 
v. Akbal Jamadar, i C. L. J., 16 n ; Ansar Ali v. Grey, 2 C. L. J., 403 ; 
Ananda Moyi v. Lahshl Chandra, 3 C. L. J., 274 • 33 Calc, 339 )* One 
co-sharer cannot bring a suit for the parti.al ejectment of a tenant who 
holds the land in lieu of services {Ghttlam Mohiuddin v. Khairan, S C. 
W. N., 325 : 3 * Oalc., 786)- 

182. When a raiyat holds his homestead otherwise 
than as part of his holding as a raiyat, 
Homesteads. incidents ofhis tenancy of the home- 
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stead shall be regulated by local custom or usage, and, 
subject to local custom or usage, by the provisions of 
this Act applicable to land held by a raiyat. 

KSeot of this section. —This section does not apply to tenants in 
general, but only to raiyats (i) [sec. 5 (2) ]. When a raiyat holds his 
homestead as a part of his holding as a raiyat, the provisions of this 
Act apply both to his homestead, and to his agricultural land. When a 
raiyat holds his homestead otherwise than as part of his holding as a* 
raiyat, the provisions ofithis Act are still applicable to both, but are 
liable to be overridden by local custom or usage. In one case a raiyat 
was a settled raiyat (sec. 21) in respect of some agricultural land in a 
village. He then took a plot of homestead land in the village, but 
distinct from his agricultural land. He held this homestead land for 
three years, when the landlord sued to eject him. It was decided that, 
there being no local custom or usage to the contrary, the provisions of 
this .^ct were applicable, and under secs. 21 and 182 he had occupancy 
rights in the homestead land and was a settled raiyat in respect to it as 
well as to his agricultural holding. It further appeared that he had 
bound himself by the terms of his lease to give up the land on the 
expiry of a certain period, but this was held to be immaterial, as under 
sec. 178(1) («) and ((}j he could not contract himself out of his rights 
as an occupancy raiyat (S. A., No. 1078 of 1892, decided, 16th may 
1893). Under the old law, too, it was held that when the rent of baUu 
lands was paid by the raiyats to their landlord separately from the rent 
paid for cultivated lands, but the tenure of the biistu lands was a raiyati 
tenure, this did not exclude those lands from the operation of Act VIII 
of 1869, B. C. (^Pogose V. Raju, 22 W. R., 511). The provisions of this 
Act are not applicable to land granted for building purposes .and for the 
establishment of a coal depot {Raniganj Coal Association v. Jadu Natk 
Ghosh., 19 Calc., 489). See note, p. 23. 

In Hassan Alt v. Govinda Lai Basalt (9 C. W. N., 141), it is said by 
Mitra J., that the Act has of course no operation as regards homestead 
lands situated in towns or outside towns. But see note below, and note 
on “ Occupancy rights in homestead land,” p. 570. 

When homestead land is part of raiyati holding^ and when 
not. —Under the former law, it was decided that where the principal 
subject of the entire occupation is baslu land, the residue (if any) of the 
holding being entirely subordinate, the Small Cause Court has jurisdic- 


(1) As to tlM poittlon of rwidenta of s village, who arc not ralyaU, aoo not*, p. ID. 
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tion. But when the principal subject is agricultural land, the buildings 
being mere accessories thereto, the Small Cause Court will not have 
jurisdiction (Chandessari v. Ghinah Pandey, 24 VV. R., 152). Under 
the present Provincial Small Cause Court Act (IX of 1887), however, a 
Mofussil Small Cause Court has no jurisdiction to entertain suits for 
arrears of rent of homestead or bastu land {Unm Charan Mandal v. 
Bifan Bewa, 15 Calc., 174); so that the Court in which an action 
for arrears of rent will lie will no longer be any guide as to whether 
jiomestead land is part of a raiyat’s holding as a raiyat or not. This 
is a question of fact, which must be decided on the evidence given in 
each case- In the case of Abdul v. Kulban, (i C. W. N., clxxi), the 
defendant No. 5 had a raiyati holding and some homestead land with a 
house on it in a certain village. He sold both to the defendant No. 6, 
who again sold only the bastu land and the house to the plaintiff. The 
plaintiff was dispossessed by the landlord of the village and sued to 
recover possession. In this case it was ruled that as the plaintiff did 
not claim to recover possession as an occupancy raiyat, and as upon 
the facts it appeared that he did not hold the heniestead as part of his 
own jote., and the agricultural lands of the original tenant (the defendant 
No. 5) had not been sold to him, he could not be said to be a raiyat in 
respect of the homestead lands. 

The provisions of this section are applicable whether the homestead 
and the holdings are .held under the same or different landlords 

(J>cr Geidt /, in Pratap Chandra Das v. Bises-,jar Paramanik, 9 C. VV. N., 
416). It is not required by section 182 that a tenant in occupation of 
homestead land should be a raiyat of the village in which the homestead 
is situated, nor is it necessary for him to be the tenant under the 
same landlord as the landlord of the homestead land (Kripa Nath 
Chakravartti M. Anu, 10 C. VV. N., 944 : 4 C. L. J., 332). This would 
seem to be at variance with the view expressed in Kuldip Sinph v. 
Chhatur Singh Rai (3 C. L. J., 285, see p. 99). 

Local custom or usage relating to homestead land.—The 
only local custom or usage concerning homestead land of which any trace 
is to be found in the judicial decisions of the Courts is a custom of 
transferability, which it would appear may exist in some districts. See 
Chandra Kumar Rai v. Kadirmani Dasi, 7 VV. R., 247 ; Btnf Afadhub 
Banurji V. /ai Krishna Makhurji^T Vi. L. R., 152: 12 VV. R., 495; 
Durga Prasad Misra v. Brindtibon Sukal, 7 B. L. R, 159 : 15 VV. R., 
■274 ; Shama Sundari Debi V. Nobin Chandra Kolya, 6 C. L. R., 117: 
Hari Nath Karmokar v. Raj Chandra Karmokar, i C. VV. N., c.xxxvi : 
2 C. W. N., 122. Hut these cases do not establish the prevalence of such 
a custom with regard to the class of {lomestead land to which this Act 
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is applicable. In Chandra Kumar Rai v. Kadirniani Dasi, (7 W. R., 
247), the raiyat was a tenant of khudkasht land, who had built a pukka 
house, and had acquired a right of occupancy in the land under Act X of 
1839. In the case of Beni Madhab Banurji v. Jai Krishna Afukhurji 
(7 B. L. R., 152 : 12 W. R., 495', it was held that by the custom of the 
Hooghly district a tenure granted for building purposes is transferable. 
Peacock, C. J., went further and said that in his opinion “ if one man 
grants a tenure to another for the purpose of living upon the land, that 
tenure, in the absence of any evidence to the contrary, would be assign¬ 
able,” that is, otherwise than by custom. This, however, is an obiter 
dictum and the land in dispute in this case was evidently non-agricultural. 
In the case of Durga Prashad Misra v. Drindaban Sukal, (7 B. L. R., 
159 ; 15 W. R., 274), the tenant had been allowed to erect mud houses 
and to plant trees on the land without objection on the part of the land¬ 
lord and had occupied the land for forty years, and it was held that his 
holding was not a temporary one. In this case, too, the land appears 
to have been non-agricultural. In the case of Shama Sundari Debi 
Nobin Chandra Kolya, (6 C. L. R., 117), also, the land had been taken 
for the erection of a dwelling house and it was ruled that it was trans¬ 
ferable by local custom, though held on a non-permanent tenure, h was 
also decided that the landlord could evict the tenant by service on him 
of a sufficient notice to quit. In Hari Nath Karmokar v. Raj Chandra 
Karmokar, ,i C. W. N., cxxxvi ; 3 C. W. N , 122), it was said that pre¬ 
vious to the passing of the Transfer of Property Act, non-agricultural 
lands might or might not have been assignable. The incident of non¬ 
transferability is common to tenancies from year to year of homestead 
lands created before the passing of the Transfer of Property Act in the 
absence of a custom to the contrary (Maithu Sudan Sen v. Kamini 
Kanta Sen, 32 Calc., 1023 : 9 C. W. N., 895). 

Occupancy rights in homestead land.—Under the former law 
rights of occupancy could not be acquired in land occupied exclusively 
by buildings A/<y'2 V. 9 W. R., 552; Mohar AH v. 

Ram Ratan Sen, 21 W. R., 400), or of which the main object of occupa¬ 
tion was the dwelling house {Kaii Krishna Biswas v. Janki, 8 W. R., 250) 
or in any land, except land of which the main object was cultivation 
{Ramd/uin Haradhan Paramanik, \2'<N. R., 404: y B. L. R., 107, 
note). But now under this Act, provided_a tena nt is a raiy at, he may 
acquire a right of occupancy in his homestead land, whether it be held 
as part of his agricultural holding or not, unless there be a local custom 
or usage to the contrary. Rights of occupancy cannot be acquired in 
suburban lands let for purposes of building (Rakhal Das Addi v. Dina- 
tnayi Debi, 16 Calc., 652). In this Vase the tenant was clearly not a 
raiyat. 
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Enhancement of rent of homestead land. —Under the former 
law it was held that the rent of ba^lu or homestead land, when it is part 
of the raiyat’s jote or holding is as liable to enhancement under Act X of 
1859 as the rent of any other land {Naimudin Joardar v. Scott Moncriejf, 
3 B. L. R., A. C., 283 : 12 W. R., 140 ; Abdul Hamid v. Dongaram Dey, 
3 H. L. R., App. 133) ; but bastu or homestead land used for sites of 
houses in a town cannot form the subject of suits under Act X of 1859 for 
enhancement. See note to sec. 3 (3), pp. 19—23. The only change made 
by this Act in the law on this point is, as already pointed out, that when 
the homestead is held otherwise than as part of the raiyat’s agricultural 
holding, the provisions of this Act relating to enhancement of rent are 
liable to be over-ridden by local custom or usage ; and further, that in one 
instance the Act apparently provides for the enhancement under its provi¬ 
sions of the rent of land occupied by buildings ; for under sec. 167, sub¬ 
sec. (4), a purchaser of a tenure or holding sold in e.xecution of a decree 
for arrears of the rent thereof may, if he has power to avoid .all incum¬ 
brances, sue to enhance the rent of land which is the subject of a “protect¬ 
ed interest,” as defined in sec. 160, clause (c), i. c., “any lease of land 
whereon dwelling houses, manufactories of other permanent buildings 
have been erected, or permanent gardens, plantations, tanks, canals, 
places of worship or burning or burying grounds have been made.” 
Where the subject matter of a tenancy is bastu land situ.ated in a muni¬ 
cipality to which the provisions of the Bengal Tenancy Act .are not appli- 
c.able, a suit for enhancement of rent brought by a landlord without 
previously serving the tenant with a notice to quit or to p.ay rent at an 
enhanced rate must fail (^Krishna Kant Salui v. Krishna Chandra liai, 9 

C. W. N., 303.) 

Ejectment of tenant from homestead land.—Subject to local 
custom or usage, when homestead land is held otherwise than as part 
of the raiyat’s agricultunal holding, a raiyat can be ejected from his home¬ 
stead land on the same grounds as those on which he can be ejected from 
his other land (v/VA- secs. 10, 18, 25, 44 and 49). One of the grounds on 
which occupancy and non-oc.ciipancy r.iiyats can be ejected is that they 
have used the land of the holding in a manner which renders it unfit for 
the purposes of the tenancy, and therefore it would/nt/V appear 
that when a raiyat has erected buildings or permanent structures on agri¬ 
cultural land, he is liable under the provisions of this .-Vet to Be ejected, 
provided always thiit the landlord h.as not stood by and p.assively acquies- 
ed in the construction of the houses {Shib Das llandofiadhya v. Hainan 
Das Mukhopadhya, 8 B. L. R., 237 : 15 \V. R., 360). The construction of 
a suitable dwelling house for the raiyat and his family together with all 
necessary out-offices is, however, an ‘.‘improvement” [sec 76 (2) (/)], and 
cannot render a raiyat liable to ejectment. And in Pnisanno Kumar 
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Chaturji v. Jagannath Basak, (lo C. L. R., 25) it was held that where 
land has with the consent of the landlord ceased to be agricultural, and 
the tenant has since built a homestead or used part of it for tanks or 
gardens or other purposes as well as for agriculture, the nature of the 
tenure is not thereby changed, nor is the tenant deprived of any right of 
occupancy which he may have acquired. On the other hand, the mere 
record of the name of a tenant, who is found in occupation of a particular 
piece of homestead land, and of the rent payable by him, in settlement 
proceedings does not invest him with any permanent title to hold it 
(Aral Sa/iu v. Prandhan Paikara, 10 Calc., 503). 

There are a considerable number of cases concerning the ejectment 
of tenants.from homestead land of a non-agricultural character. In 
many of them the Courts have refrained from giving decrees for eject¬ 
ment against the tenants on the ground that in the circumstances a pre-- 
sumption might be made that the tenant's leases were of a permanent 
nature. But the rulings as to the circumstances in which such a pre¬ 
sumption may be made are conflicting. In several it has been laid down 
that mere long possession or the mere construction of buildings on the 
land will not justify the raising of any such presumption {AddiiUyo 
Charan De v. Peter Das, 17 \V, R., 383 : 13 15 . L. R., 417 note ; Prasanno 
Kumar Debt v. Katun Baipari, 3 Calc., 6q6 : i C. L. R., 577 ; Tarak 
Paddo Ghosal v. Shama Charan Napit, 8 C. L. R., 50 ; Prasanno Kumar 
Chaturji Jagannath Basak, 10 C L. K., 25; Kakhal Das Addi v. 
Dinamayi Debt 16 Calc., 652). There appears to be only one case in 
which mere long possession has been held sufficient to warrant the 
presumption of a tenure being of a permanent and transferable nature, 
viz., Dunne V. Nabo Krishna Mukhurji, (17 Calc., 144). In the other 
cases in which the Courts have presumed that the tenants bad a perma¬ 
nent interest in the land {viz., Beni Madhab Mukhurji \. Jai Krishna 
Mukhurji, 7 B. L. R., 152 : 12 VV. R., 495 ; Durga Prasad Misra v. 
Brindaban Sukal, 7 B. L. R., 159 ; 15 W. R., 274 ; Braja Nath Kundu 
V. Stewart, 16 W. R., 216 : 8 B, L. R., App., 51 ; Johari Lai Sahu v. 
Dear, 23 W. R., 399; Gopi Chand\. Liakat Hossain,2e^'N.\t..,z\\ •, 
Gangadhar Shikaar v. Ayiniudin Shah Biswas, 8 Calc., 960; 11 C. 
L. R., 281 ; Ranga Lai Lohia v. Wilson, 26 Calc., 204 : 2 C. W. N., 718), 
the lands had either been originally let fur building purposes or the 
tenant had'to the knowledge of the landlord and without objection on his 
part erected pukka buildings or spent large sums of money in improve¬ 
ments of a substantial character. Most of these cases are discussed in 
Nabu Mandal v. Cholim Mallik, (25 Calc., 8961, in which it was held that 
mere long possession was not sufficient to justify the presumption of the 
tenure being of a permanent and transferable nature. In Krishna Kiskor 
Niogi V. Mir Mahomed Ali, {3 C. W. N., 255), it was said that a landlord 
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by merely not objecting to his tenant’s raising a pukka building does not 
confer on the tenant a permanent right to remain on the land, and though 
long possession coupled with the acquiescence of the landlord in the 
raising of pukka buildings and his receiving rent after such building.-, 
have been raised may justify the inference that a tenant has such a right, 
yet if the landlord’s interest was let out in ijara at the time the building 
was raised, the absence of objection on his part should not be construed 
as amounting to acquiescence. Then, in Ismail Kh.in v. Jai^e^n Bibi, (27 
Calc., 570 : 4 C. W. N., 216), it was held that in a suit for ejectment 
which a tenant resists on the ground that the tenancy is a permanent one, 
and that the landlord stood by and permitted him (the tenant) to erect 
pukka buildings on the land in the belief that the said tenancy was a 
permanent one, it is incumbent on the tenant to show that in erecting the 
buildings he was acting under an honest belief that he had a permanent 
right in the land, and that the landlord, knowing that he (the tenant) was 
acting under such belief, stood by and allowed him to go on with the 
construction of the building. See alsoA 7 ;a« v. Broughtan, C. 
W. N , 846). The Privy Council, too. on the authority of Ramsden v. 
Dys3n, (L. R., l H. L., 129), has laid down that lessors are not estopped 
in equity from bringing suits for ejectment merely by reason of their 
tenants having erected permanent structures on the land with the know¬ 
ledge of and without interference by the lessors {Beni Ram v. Kundan 
fnl, L. R.. 26 I. 58 ; 21 All., 496 : 3 C. W. N., 502).<1) 

Hut in Durga Mohan Das v. Rakhal Chandra Rai, (5 C. W. N., Soi,', 
it was held that the fact of long possession and instances of transfer 
and succession may raise a presumption in favour of the permanency of 
a tenure, and in Ismail Khan v. Aghote A'ath Mukhurjee, (7 C. W. N., 
734) that in the absence of words importing it, the hereditary character 
of a tenure may be supplied by the evidence of long and uninterrupted 
enjoyment and of the descent of the tenure from father to son. The 
mere fact of an acceptance of rent at the same rate for a long period 
of years would not be conclusive against the landlord to show th.at a 
lease was of a permanent nature, if the origin of the lease be known, 
but the circumstance.s of a p.articular case may properly lead to such 
an inference, each case depending upon its own circumstances ( Winters- 
cale v. Sarat Chandra Banurji, 8 C. W. N., 155). Where the land was 
let as garden land with the special reservation regarding trees, the fact 
that it was used as bas/u land for the last 40 years does'not make it 
permanent [.Debnarain v. Baidya Nath, 13 C. W. N., ccii). 

The facts of long possession of a tenancy by the tenants and their 
ancestors and of the landlord having permitted them to build a pukka house, 

(1) But oompiiro SntiUxr Alt v. Jto Nnram Singh, Irt W. It,, Ifll .* Begum v, Inam-uddin 
All., S 2 ; Ktuthammed v, Sarayanan Mtamd, 12 .Mail., 320 ; Oniurapu v. Siiimji Pnndwang, 1} 
{lorn., 71 ; Primii Jiton Bhatt v. Cauymi Junta Ahmed, 20 Bom., 21 >S. 
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which has existed for a very considerable time and which was added 
to by su:ce?sive ten intsand of the tenure having been from time to 
time transferred by succession and purchase, in which the landlord 
acquiesced or of which he could not have been ignorant are sufficient to 
warrant the Court in presuming that the tenancy is of a permanent nature 
KCtispcrs:: v. Kedtir Nath Sarbhadhikari, 28 Calc., 73S : S C. W. N., 859. 
See also Ismail Khan v. Mnnniayi Dasi, 8 C. \V. N. 301 ; Ismail Khan 
v. Asmaiulla, 8 C. W. N., 397 Upendra Krishna Mandal v. Ismail 
Khan, 32 Calc., 41 : 8 C. W. N., S89; Nil Ratan Mandal Ismail 
Khan, 32 Calc., 51 : 8 C. W. N., 895 : Promoda Nath Rai v. Srigobinda 
Chaudhuri, 32 Calc.. 648 : 9 C. W. N., 463 ; Grant v. Robinson, 
11 C. W. N., 243 : 5 C. L. J., 178 ; Naba Kumari Dcbi v. Bihari Ijil Sen, 
6 C. L. J., 122 : 34 Calc., 902 ; Stirja Kanlo Acharyj v. B/uiba Parsad 
Khan, 13 C. W. N., CCXXXVI). And payment of an unaltered rent for 
over 60 years during which the tenancy has existed strengthens such 
presumption which is not rebutted merely because of a provision in the 
kabulyat that on a transfer by assignment one-fourth of the purchase 
money should be paid to the landlord (Nemai Ckaran Bose v. Mahomed 
Basir, 9 C. L. J., 475). 

183. Nothing in this Act shall affect any custom, 
usage or customary right not incon- 

Saving of eu.stom. . , , 

sistent with, or not expressly or by 

necessary implication modified or abolished by, its 
provisions. 


llluslralions. 

( 1 ) A usage under wliieti a raiyat is entitled to sell his holding without 
the consent of his landlord i.s not inconsistent with, and is not expressly or by 
necessary implication modified or abolished by, the provisions of this Act. 
That usage, accordingly, wherever it may exist, will not be affected by this 

Act. 

( 2 ) The custom or usage that an undcr raiyat should, >mder certain cir¬ 
cumstances, acquire a right of occupancy is not inconsistent with, and is not 
expressly or by necessary implication rnodified or abolished by, the provisions 
of this AcU That custom or by usage, accordingly, wherever it exists, will 
not be affecUid by this Act. 

Elfiect of custom.— According to the terms of this section, “cus¬ 
tom, usage, or customary right” will prevail over the provisions of this 
•Act, provided the custom, usage or cuslotnary right is not inconsistent 
with them, or is not expressly or impliedly modified or abolished by 
anything in the Act. This is in accordance with the general principle 
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laid down by their Lordihips of the Privy Council in the case of 
Nilkrishna Deb Barmano v. Bir Chandra Thaktcr, (t3 Moo. 1 . A, 533 : 
12 W. R., P. C., 21: 3 B. L. R., P. C., 13), “that where a custom is 
proved to e.Kist, it supersedes the Reneral law, which however, still 
regulates all beyond the custom.” This rule was again enunciated in 
the Privy Council case of Sartaj Kuari v. Dearaj ICuari, (10 All., 272 ; 
L. R., 15 I. A, 51). The law appears to have been the same, while the 
former Rent Acts were in force, for it was said by Peacock, C. J., in the 
case of Thakurani Dast v. Biskeshar Mttkhttrji (B. L. R.. F. B., 326: 
3 W. R., Act X, 29), “that Act X of 1859 did not take away the right of any 
raiy.at who had a right by grant, contract, prescription, or other valid title, 
to hold at a fixed rate of rent.” “The mode of proving custom is not 
very well understood in this country,” it is observed in the Rent Lav* 
Commissioner’s Report, para 12, “and unfortunately, notwithstanding 
a dictum of Sir Barnes Peacock to the contrary, an idea got to prevail, 
that Act X had superseded all customs, and was intended to do away with 
all agricultural rights, except those especially mentioned and provided for 
in that Act. We believe that there are many local customs in this as well 
as in every other country, well understood by the people, recognized by 
the landlords, and susceptible of proof in the Courts of Justice, and we 
think it very desirable to make it clearly understood that the Bill is not 
intended to interfere with any of these, unless they have been expressly 
rescinded by, or are clearly inconsistent with, its provisions.” 

The provisions of these sections are apparently intended to give effect 
to these views of the Rent Law Commissioners. 

Elements of custom— For the rules of English law as to custom, 
see Broom’s Legal M.axims, 5th edition, p. 917. The Indian c.ases on 
this subject are as follow. In the case of Har Prasad v. Sheo Dyal (26 
W. R., 55 : L. R., 3 LA., 285), their Lordships of the Privy Council have 
said that “ a custom is a rule, which, in a particular family or district, has 
from long usage, obtained the force of law. It must be ancient, certain, 
and reasonable and, being in derogation of the general rules of law, must 
be construed strictly.” In Kasiura'^umari v. Manohur De, (W. R., Sp. 
No., 1864, 39) it is held that “where it is ancient, invariable and establish¬ 
ed by clear and positive proof, it over-rides the usual law of inheritance.” 
It is of the essence of special usages, modifying the ordinary law of succes¬ 
sion, that they should be ancient and invariable : and it is further essential 
that they should be established to be so by clear and unambiguotjs evi¬ 
dence .dwwfr/v. Sivananantha Pcrumal Sethurayer, 12 

B. L. R., 396 : 14 Moo. I. A., 570; 17 W. R., 553). In La/a v. //ira 
Sinj'/i, 2 All, 49) Oldfield, J., observed “.\mongst the conditions 
essential for establishing a custom are that the custom must be of remote 
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antiquity, that it has been continued and acquiesced in, that it is reason¬ 
able and is certain and not indefinite in its character. Again, in Beni 
Madhab Banurji v. Jai Krishna Mukhurji, (7 B. L. R., 152 : 12 W. R., 
495)1 Glover, J., pointed out that “a custom must be proved by strict evi¬ 
dence tljat what is sought to be established has existed unaltered and un¬ 
interrupted from time immemorial.” In a recent case, however, {Kuar Sen 
v. Mamman, 17 All., 87), the Allahabad High Court dissented from this 
view, and said :—“We cannot in these provinces apply the principle of the 
English Common Law that a custom is not proved, if it is not shown to 
have been immemorial. To apply such a principle would be to'destroy 
many customary rights of modern growth in villages and other places.’’ 
The necessity for a custom being certain h.is b^en dwelt on in several cases 
besides Ijila v. Hira Singh. Thus, in Lachman Rai v. Akbar Khan, 
(i All.. 440) Turner, J., observed ; custom to be good must be 
definite.” In Jamila Khatun v. Pagal Ram, (i W. R., 250J it is said.-— 
“The plaintiff relies upon a custom, and unless he can show that the 
custom is undoubted and invariable he is not entitled to a decree.” (See 
also Bhagiuatt Das v. Balgavind Singh, i H. L. R., s. n., 9'. In Chandra 
Kumar Rai v. Piari Lai Banurji, (6 W. R., 190) however, Trevor and 
Campbell, JJ., laid down that a custom as to the transferability of 
khudkasht jotes in Hooghly need not be absolutely invariable but Glover 
J., in Beni Madhab Banurji v. Jai Krishna Mukhurji, said he had doubt 
as to the correctness of this decision. In Kuar Sen v. Mamman (17 All. 
87), it was said :—“A local custom to have the effect of excluding or 
limiting the operation of the general rules of la v mu?t be reasonable and 
certain.” Then, in latchmipal Singh v. Sadalulla Nashya, (9 Calc., 698 : 
12 C. L. R. 382), the necessity for a custom being reasonable was insist¬ 
ed on. In this case, the defendants alleged that they had by custom a 
right to fish in the plainiiflPs 'beets. But it was held that this custom 
could not be treated as a valid custom on account of its unreasonableness. 
“There was no limitation,” it was said, “to the number of persons entitled 
to enjoy it. The tenantry may increase to any number, so that according 
to this custom an unlimited number of persons can take away the profits 
of a private property, and that nothing may be left to the owner . . . 
Such a custom as this does not seem to be reasonable and ought to be 
rejected as invalid.” Other instances of customs being held to be unrea¬ 
sonable will be found in the cases of Ransordas Bhogilal v. Kesrising 
Mohan Lai (i Bom. H. C. 229); Arlapa Naik v. Narsi Keshavji Co. 
(8 Bon^. H. C. Rep, A. C., 19) ; De Souza v. Pestanji Dhanjibhai, (8 
Bom., 408). In a suit in Madras in which the dancing girls of a 
temple claimed to have by custom a vote upon the introduction of any 
new dancing girls into the service of that temple, it was held that such 
3 custom could not be recognized on account of its immorality, as it 
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depended upon an association of women to' enjoy a monopoly of the 
gains of prostitution (jCkinnit Umiitiyi v. Teffarai Chetii, l Mad., i6S). 

Proof of custom. —In Doe. d. Jago Mohan Rat v. Nitna Dast, 
(Montriou’s cases of Hindu Law, 596) Grey, C. J., observed “ Although 
in this country we cannot go back to that period which constitutes legal 
memory in England, wV., the reign of Richard I, yet still there must be 
some limitation, without which a custom ought not to be held good. In 
regard to Calcutta, I should say, that the Act of Parliament in 1773, 
which established this Supreme Court, is the period to which we must go 
back to find the e.xistence of a valid custom ... In regard to 
the mofussil, we ought to go back to 1793. Prior to that date there 
was no registry of the regulations, and the relics of them are exceedingly 
loose and.uncertain. I admit that a usage for twenty years may raise a 
presumption in the absence of direct evidence of a usage existing 
beyond the period of legal memory.” Rut in _/<if Krishna Mukherji v. 
Durga Narain Nag, (ii W. R., 348), it was held that “ in an enquiry as 
to whether tenures of a certain class are transferable according to local 
custom, it is sufficient if there is credible evidence of the existence and 
antiquity of the custom, and none to the contrary : there is no neces¬ 
sity for the witnesses to fix any particular time from which such tenures 
became transferable.” In Lachman Rat v. Ahbar Khan, (i All., 440), 
Turner]., said;—“ The most cogent evidence of custom is not that 
which is afforded by the expression of opinion as to the existence, but 
by the enumeration of instances in which the alleged custom has been 
acted upon, and by the proof afforded by judicial or revenue records, or 
private accounts and receipts that the custom has been enforced.” The 
.acts required for the establishment of customary law should be plural, 
uniform and constant. They m.ay be judicial decisions, but these are 
not indispensable for its establishment, although some have thought 
otherwise. The authors of the acts must have performed them with 
the consciousness that they spring from a legal necessity. To 
prove .a loc.al custom the evidence must be precise and conclusive 
{Durga Prasad Singh V. Durga Kuari, 20 \V. R., 154). What the law 
requires before an alleged custom can receive the recognition of the 
Court and so acquire leg.al force, is satisfactory proof of usage so long 
and invariably acted upon in practice as to show that it has, by common 
consent, been submitted to as the established governing rule of the 
particular family, class, or district of country ; and the course of practice 
upon which the custom rests, must not be left in doubt but be proved 
with certainty {Perumal Sethurayar v. Ramalinga Sethurayar, 3 Mad. 
H. C. Rep 77). In Kuar Sen v. Mamman. (17 All., 87), it was observed 
that a local custom as a general rule is proved by good evidence of a 
usage which has obtained the force of law within the particular district, 

37 ? 



578 


BKNGAL TENANCY’ ACT. 


[Chap. XV. 


city, tmthalla or village, or at the particular place, io respect of the 
persons and things which it concerns. Where it is sought to establish 
a local custom by which the residents, or any section of them, of a 
particular district, city, village or place are entitled to commit, on land 
not belonging to or occupied by them, acts which, if there was , no such 
custom, would be acts of trespass, the custom must be proved by reliable 
evidence of such repeated acts openly done, which have been assented 
and submitted to, as leads to the conclusion that the usage has by agree¬ 
ment or otherwise become the local law of the place in respect of the 
persons or things which it concerns. In order to establish a customary 
right to do acts which would otherwise be acts of trespass on the pro¬ 
perty of another, the enjoyment must have been as of right, and neither 
by violence nor by stealth nor by leave asked from time to titpe. The 
statute law of India does not prescribe any period of enjoyment during 
which in order to establish a local custom it must be proved that a right 
claimed to have been enjoyed as by local custom was enjoyed. And in 
our opinion it would be ine.xpedient and fraught with the risk of disturb¬ 
ing perfectly reasonable and advantageous local usages regarded and 
observed by all concerned as customs to attempt to prescribe any such 
period. But general custom is not proved by the statements of two in¬ 
dividuals, or by proving that two particular tenants paid at a particular 
rate {Prabhu Dass v. Skeo Nath Rat, W. R., Sp. No., 1864, .Act X, 27', 
nor a local custom by the evidence of a few antagonistic witnesses 
{Jai Krishna ilfitkhurji v. Raj Krishna Mukhurji„ l W. R., 153).'*) The 
proceedings of two former suits where under similar circumstances a 
right of pre-emption was admitted to exist may be received as evidence 
of such a custom {Madhub Chandra Nath Biswas v. Tomi Bewa, 
7 W. R., 2 to). Decrees passed in favour of such a custom are admissible 
to prove its existence (Curdayal Mai v. Jhanda Mai, 10 All., jSsl. 
But the conflicting decisions of subordinate Courts will not prove a 
custom {Indra Narain Chaudhuri v. Mahomed Naziruddin, l W. R., 234). 
A wajib-ul-arz prepared and attested according to law is prima facie 
evidence of the existence of any custom which it records (Jsri Sint^h v. 
Ganga, 2 All., 876 ; Muhammad Hosain v. Munna Lai, 8 All., 434). 
But a wajib-ul-arz containing a mere expression of the views of a 
proprietor is not an authentic record of local customs {Uman Prosad 
V. Gandharp Singh, 15 Calc., 20: L. R., 14 I. A., 127). A book of 
local history should not be used to prove a local custom without 
calling the attention of the parties to it and hearing them with regard to 
\i {Pallabha v. Madusudanan, 12 Mad., 495). Until some connexion 


(1) For other iu which the evidence wits held Ineufficlont to prove a custom, see, 
Tara Chand v. Hih Ram, 3 Mad. H. 0 ., ilep, .* 50 , and Madkavratf Raghavmdrn v. Balkrifhna 
Aaf/l'kavtndm, 4 Bom., II. C., Hep. A, 113 . 
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either geographical or political, is shown to exist between the districts, 
there is no ground for inferring the custom of one district from its 
existence in another (Hira Nath Kuur v. Hamm Narain Sin^h, 

17 W. R., 329. See also Anna Puma Dasi v. {/ma Charan Das, 

18 W. R., 55). The recognition by a landlord of a raiyat as tenant of a 

portion of a holding is not sufficient proof of the custom of the transfer- 
ability of occupincy rights in that locality Das V. Ram Protab 

•Singh, 5 C. W. N., clxxv). To prove or disprove a right or custom it is 
not enough to adduce evidence of a transaction in which or in the course 
of which the right or custom was asserted or denied. The transaction will 
be relevant under sec. 13, cl. {a) of the Evidence Act, if it be one by 
which the right or custom was asserted or denied {Bansi Singh v. Mir 
Amir AH, r i C. W. N., 703). 

Usage.—No definition of usage is given in the Act. In speaking of 
“merctntile usage,” their Lordships of the Privy Council in the case of 
/aga Mohan Ghosh v. Manik Chand, (7 Moo., I. A., 282 : 4 VV. R. P. C., 
8) have said “To support such a ground there needs not be either the 
antiquity, the uniformity or the notoriety of custom which in respect 
of all these becomes a local law. The usage may still be in course of 
growth ; it may require evidence for its support in each caft ; but in 
the result it is enough, if it appear to be so well known and acquiesced 
in, that it may be reasonably presumed to have been an ingredient 
tacitly imported by the parties into their contract.” On the subject of 
“family usage,” in Raj Krishna Singh v. Ramjai Sarmah,{\<:)'N .B.., 
8: I Calc., 186), it has been said:—“It is of the essence of family 
usages that they should be certain, invariable and continuous, and well 
established. Discontinuance must be held to destroy them. This would 
be so when the discontinuance has arisen from accidental causes : and 
the effect cannot be less, when it has been intentionally brought about by 
the concurrent will of the family.” The subject of local usage has been 
considered in the case of Palakdhari Rai v. Manners, (23 Calc., 179). 
In this case, the defendants alleged that certain occupancy holdings 
were transferable by “the law and custom prevailing in Behar.” Prinsep 
and Ghosh, JJ., who decided this case, pointed out that under sec. 
163^ illustration (1), a transfer in accordance with usage was valid 
even without the consent of the landlord. After quoting the passage from 
the Privy Council case of Ja:>a Mohan Ghosh v. Manik Chattd, above 
cited, they said :—“ In applying this case, it must be borne in mind 
that it rel ites to a us.age in dealing in a particular class of mercantile tran¬ 
sactions and contracts made in the course of such business. Consequent¬ 
ly, in introducing these principles in the present case, which does not 
relate to contracts entered into between the parties to the litigation but 
affects a third party, the landlord, it would he necessary either to prove the 
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existence of the usage on his estate or that it is so prevalent in the nei.;h- 
bourhood that it can reasonably be presumed to exist on that elitate. 
It may be that the usage may have gradually sprung up all round an 
estate, and yet never have been introduced on it, or been recognised 
on it, and therefore, in considering the evidence, it is of much importance 
that this should be taken into consideration in connection with the 
conduct of the landlord in regard to any such transfers ^s may have 
taken place without his consent.” 

The word ‘ usage ’ in this section would include what people are now 
or recently in the habit of doing in a particular place. It may be that 
this particular habit is only of very recent origin, or it may be one which 
has existed for a long time. If it be one ordinarily or regularly prac-' 
tised by the inhabitants of the place where the tenure exists, there would 
be usage within the meaning of the section {Dalj^leish v. Gusaffar 
23 Calc., 427). In the same case in appeal after remand, it 
was pointed out (i) th.at it is not necessary that a long period of time 
should elapse for the growth of a “us,age” or “local usage” ; (2; that a 
“usage” may be established in a much less period of time than a 
“custom” ; and (3) th,it a usage may have sprung up since the passing 
of the Ac|, and that what is necessary to establish a “local usage” of 
the transferability of occupancy holdings is evidence of purchases or 
transfers by persons other th.an the landlords made with the knowledge 
but without the consent of the landlords, and to which no objection was 
made by them {Dal,^leisk v. Guzaffar Hossnin, 3 C. \V. N., 21). 

The transfer of occupancy holdings cannot be justified by local usage 
which is growing up. The usage should have fructuated into maturity. 
To establish a usage as to the transferability of occupancy holdings in 
a locality it is not enough to prove that several cases of transfers of such 
holdings have taken place. It is necessary to prove that such transfers 
have been made with the knowledge and without the consent of t^e 
landlord and that no successful objection to such transfer has been 
made by the landlord {Ramhari Singh v./ahar Alt, 6 C.ViI. 

See also Jae;an Prasad v. Posan Sahu, (8 C. W. N., 172). 

Where the question was whether an occupancy holding was transfer¬ 
able or not, the lower appellate Court found as follows : “ There is abun¬ 
dant evidence on the record to show that such lands are actually sold 
in the locality, and the kabahu filed in this case support that fact: ” held, 
that this did not amount to a finding of local usage {Dim Nath Ghosh 
v. Nabin Chandra Ghosh, 6 C. W. N., 181.) 

The finding that tenants do transfer their rights of orcupaocy without 
the landlord’s consent does not in itself establish a usage in this respect 
so as to aflFect the landlord’s right to accept or refuse to consent to such 
transfer. The finding that payment of a nasar is requisite implies that 
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the landlord’s consent is necessary (Radha Kishor Manikya v. Ananda 
Pria, 8 C. W. N., 235. See also Sibo Sunduri Ghosh v. Raj Mohan 
Guho, 8 C, W. N., ai4 and Kailas Chandra v. Hari Mohan, 13 C. W. N., 

541). 

In order to establish usage it is not necessary to give proof of its ex¬ 
istence for any length of time and the stateinent of persons who are in a 
position to 4 cnow of its existence in their locality are admissible as evid¬ 
ence of it {Sariatullah Sarkar v. Prannaih Nandi, 26 Calc., 184}. 

Growing usage. —A growing usage of transferability of occupancy 
holdings is of no effect against the landlord. The usage to be effective 
must have already grown up {Rajendro Kisorc Adhikari v. Chandra 
Nath Dull, 12 C. W. N., 878). 
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Limitation. 


184. (i) The suits, appeals and applications speci- 
Limitation in fied in Schedule III annexed to this Act 
suite, appeals shall be instituted and made within the 

and applications 

in Schedule III. time prescribed in that Schedule for them 
respectively ; and every such suit or appeal instituted, 
and application made, after the period of limitation so 
prescribed, shall be dismissed, although limitation has 
not been pleaded. 

(2) Nothing in this section shall revive the right 
to institute any suit or appeal or make any application 
which would have been barred by limitation if it had 
been instituted or made immediately before the com¬ 
mencement of this Act. 


Power of Court to take cognizance of question of limita¬ 
tion. —A lower appellate Court is empowered under s. 4 of the Limita¬ 
tion Act and s. 184 of this Act to take cognizance of a question of limitation 
though it^ has been raised as la defence in the Court of First Instance, 
if upon the proceedings in the case it is clear that the suit is barred by 
limitation (Deo Narain Chaudhuri v. IVehh, 28 Calc., 86). And it is 
obligatory on the Court to dismiss the suit in such a c<ase, {Abdulla v. 
Asraf All, 7 C. L. J., 152). 

Limitation in suits, appeals and applications specified in 
Schedule III. —For an instance of arrears of the rent of a patni taluk 
being held barred under the provisions of this section and Schedule III, 
art 2 (b), see Darttomayi Dmi v. yiarMuutajd C'/uiud/iuranl, {22 Calc., 
191). There is no saving clause in this section ^for suits in which the 
cause of action had arisen before the passing of this Act {Ramdhan 
lihadra v. Ram Kumar Dey, 17 Calc.,'926). Art. 2 of Schedule 111 of 
the Bengal Tenancy Act prescribes one period of limitation for all'suits 
for arrears of rent brought under its provisions. It includes a suit for 
arrears payable under a lease and there is no distinction as to the form 
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of the lease, or whether it is registered or not {hwari Prasad Narain Sahi 
V. Crmvdy, 17 Calc., 469 ; Mackenzie v. Mahomed AU Khan, 19 Calc., i). 

Limitation in suits, appeals and applications not specified 
in Schedule III.—The periods of limitation prescribed in Act XV of 
1877 are applicable to "suits, appeals and applications not specified in 
•Schedule 111 of this Act. See Golap Chandra Naulakha v. Krishna 
Chandra Das ffis7vas, (5 Calc., 314). 

185. (1) Section.s 7, 8 and 9 of the 
Indian Limitation Act, 1877, (secs. 6, 7, 
8, 9, of Act IX of 1908) shall not apply 
to the suits and application mentioned in 
the last foregoing section. 


Portions of the 
Indian Limita¬ 
tion Act not ap- 
plinalilo to .such 
suits, i&c. 

.XV of 1877. 

IX of 19(J8. 


(2) Subject to the provisions of this Chapter, the 
XV of 1877 . provisions of the Indian Limitation Act, 

i.X(.f 19(18. 1877, (1908) shall apply to all suits, ap¬ 

peals and applications mentioned in the last foregoing 
section. 


Provisions of Limitation Act inapplicable to suits, appeals 
and applications specified in Schedule III.—Section ^ (Sec. 6) of 
the Liinit.ntion Act is to the effect that if a person entitled to sue or make 
an application is a minor, or insane, or an idiot, he may sue or m.ake the 
tipplication within the same period after the disability has ceased as 
would otherwise have been allowed from the time prescribed by the law. 
This was also held to be the case in a suit for arrears under .Act VIif of 
1869, B. C., {Girija iValh Kai v. Pa/ani Bibi, \~ Calc., 263). Section 8 
(Sec 7) of the Limitation Act provides that when one of several joint 
creditors or claim.ants is under any such disability, and a discharge can 
be given without his concurrence, time will run .against them all ; but 
where no such discharge can be given, time will not run against any of 
them, until one of them becomes capable of giving such discharge with¬ 
out the concurrence of the others. Under the provisions of section 9, 
when once time has begun to run, no subsequent disability or inability to 
sue stops it. But it is only to the suits, .appeals and applications speci¬ 
fied in Schedule III that these sections of the Limitation Act are 
inapplicable. To other suits, appeals and applications brought or made 
under the Bengal Tenancy Act these provisions of the Limitation Act 
are fully applicable. In a case where limitation is determined by the 
provi sions of s. 167 of the Act, s. 7 (Sec. 6) of the Limitation Act has no 
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application and a minor is not entitled to any fresh period of limitation 
{Akskai Kumar Sur v. Bijai Chand, 29 Calc., 813). 

Sub-Section (2).— This sub-section makes it clear that the provi¬ 
sions of section 5 (secs. 4 and 5 of Act IX of 1908) of the Limitation Act, 
as well as the rules laid down in Part 111 of the Act for the computation of 
the period of limitation, are to be applied in computing the special periods 
of limitation specified in Schedule III of this Act. (See Bihari Lai 
Mukhutji V. Afau^ala Nath Mukhurji, 5 Calc., 110/ Golap Chandra 
Naitlakha v. Krishna Chandra Das Biswas, 5 Calc., 314 ; Kush Lai Mah- 
tan V. Ganesh Dutta, 7 Calc., 690 ; Khettra Mohan Chakravartti v. Dina- 
bashi Shaha, 10 Calc., 265. Compare Na^endra Nath Mallikv. Mathur 
Mohan Parhi, 18 Calc., 368/ This sub-section makes the provisions of 
sec. 19 of the Limitation Act applicable to the execution of rent decrees. 
The acknowledgment under s. 19 does not affect or alter the period of 
limitation prescribed in art. 6, Sched., Ill of this Act, but only gives the 
decree-holder a fresh starting point for counting the period prescribed by 
the article (Harihar Lai v. Ganendra Prasad, i C. L. J., 61 «.) 

Limitation in cases in which litigation has prevented 
institution of suit. —The Rent Law Commission (see para 162, p. 72, 
of their Report), proposed to introduce a section to the effect that “when 
the result of the litigation between any persons is such that they are 
found to stand in the relation of landlord and tenant to each other, and 
to have stood in this relation while such litigation was pending, but until 
their mutual rights were finally determined by such litigation such 
landlord was unaole to sue such tenant for rent, the period of limitation 
for suing for any such rent shall be computed from the termination of 
such litigation.” They explained that this proposed rule was founded on 
the fease of Swartuimayi v, Sashi Mukhi Bannani, (12 Moo. 1 . A., 244 : 
II W. R., P. C., 5:2 B. L. R., P. C, 10). In this case, “a ia/wwrfnr 
brought a tenure to sale under Reg. VIII of 1819. The palnidar 

was, thereupon, ousted, and the purchaser took possession of the palni 
tenure. The patnidar then successfully sued to have the sale reversed 
on the ground of irregularity, and recovered possession of the pafni 
tenure, together with mesne profits, from the purchaser for the period of 
his possession. The ssamimiar subsequently sued the patnidar for ren^ 
for this period. Such rent was barred, if the period of limitation ch¬ 
ained in Act X of 1859 were to be applied without qualification. >Th^, 
Privy Council, however, held, that it was not barred ; that the cause of 
action accrued at the time at which, the sale having been set aside, th^ 
obligation to pay this rent revived ; that the patnidar, on being restored 
to possession, took back the estate subject to the obligation to pay the 
rent; apd that the particular arrears must be taken to have become 
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due in the year in which that restoration to*possession took place.” This 
case was followed in Ishan Chandra Rat v. Ashanullah, (8 B. L. R., 
537, note : i6 W. R., 79); Din Dayal Paramanik v. Radha Kishori 
Debt, (8 B. L. R., 536 ; 17 W. R., 415) ; Mohesh Chandra Chakladar -v. 
Cangamani Dasi, (18 W. R., 59 ) Dhanpat Singh v. Saraswati 
Misrain, (19 Calc., 267). The Rent Commission pointed out that in the 
case of Swarnamoyi v. Sushi Mukhi liarmani, “there are two points to 
be noticed ; (1) the could not sue thefor the rent as 

long as the latter was out of possession ; (2) the patnidar received mesne 
profits for the period for which rent was claimed. ” From this case, it 
was said, where distinguishable “some subsequent cases, in which, although 
the landlord had denied the continuance of the relation of landlord and 
tenant, and attempted to put an end to %uch relation, the tenant was, 
nevertheless, not dispossessed and there was in consequence nothing to 
prevent the landlord from recovering his rent. In these cases, although 
one element, receipt by the tenant of the profit of the land, was present, 
the other element, vie., inability of the landlord to sue, was wanting ” 
(See IValsott Co. v. Dhancndra Chandra Mukhurji, 3 Calc., 6 ; 
lirajendra Kumar Rai v. Rakhal Chandra Rai, ib., 791 ; Haro Prasad 
Rai v. Gbpal Das Dutta, ib., 817 ; Haronath Rai v. Golak Nath, 19 W. 
R., 18 ; /larada Kant Rai v. Chandra Kumar Rai, 23 W, R.,280; Haro 
Prasad Rai v Gopal Das Datta, 9 Calc., 255 : 12 C. L. R., 129 ; Sherriff 
V. Dinonath Mukurji, 12 Calc., 258 ; Haro Kumar Ghosh v Kali 
Krishna Thakur, 17 Calc., 251 ; liarnomayi Dasi v. Bramamayi 
Chaudhrani, 23 Calc., 191 ; Mahomed \[aeid v. Mahomed Ashan, 23 
Calc., 205)! Where a suit for the recovery of arrears of rent was brought 
more than three ye.ars after the due date ; held, that the fact that a 
suit for enhancement had been brought by the plaintiff within that period 
and in th.at suit the plaintiffhad claimed enhanced rent for the year in 
question, stayed the operation of the law of limitation {Hem Chandra 
Chaudhuri v. Kali Prasanna Bhaduri, 8 C. W. N., i). 
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CHAPTER XVII. 

Supplemental. 

Penahie!<. 

186. (1) If any person, otherwise than in accorcl- 
Penaiiiex. Hiice with this Act OP Some other enact- 

Ponaitios for ineiit fop the time being in force,— 
illegal interfer¬ 
ence with pro¬ 
duce. 


(«) distrains, or attempts to distrain the produce 
of a tenant’s holding, or 

(6) resists a distraint duly made under this Act, 
or forcibly or clandestinely removes any 
property duly distrained under this Act, 
or, 

(c) except with the authority or consent of the 
tenant, prevents or attempts to prevent the 
reaping, gathering, storing, removing or 
otherwise dealing with any produce of a 
holding, 

he .shall be deemed to have committed criminal 


XLV of 186f). 


trespass within the meaning of the 
Indian Penal Code. 


(2) Any person who abets within the meaning of 
the Indian Penal Code the doing 

XLV of I860. . . ° 

‘ of any act mentioned m sub-section 
(1), shall be deemed to have abetted the comnii.ssion 
of criminal trespass within the meaning of that Code. 


Criminal trespass is defined in sec. 441, .ind its punishment is 
prescribed in sec. 447, of the Indian I’enal Code. Abetment is dealt with 
in Chap. V, secs. 107 to 117 of the same Code. 



See. 186 A.] damages Ij'OR UKNIAL OF LANDLORD S TITLK. 587 

[Damages for denial of landlord's title. 

186A. (1) When, in any suit between a landlord 

, and tenant as such, the tenant renounces 

Uiitnagcs tor 

.loniui of land- his character as tenant of the landlord 

lord’s title. 

by setting up without reasonable or 
probable cause title in a third person or himself, the 
Court may pass a decree in favour of the landlord for 
such amount of damages, not exceeding ten times the 
amount of the annual rent payable by the tenant, as 
it may consider to be just. 

(«) The amount of damages decreed under sub¬ 
section (l)^ together with any interest accruing due 
thereon, shall, subject to the landlord’s charge for rent, 
be a first charge on the tenure or holding of the 
tenant; and the landlord may execute such decree for 
damages and interest, either as a decree for a sum of 
money, or, subject to the provisions of section 158B, 
in any of the modes in which a decree for rent may 
be executed.] 

This seciion was introduced into the .\i;t by s. 57, Act I, 15 . C., of 1907 
and Act I, li. U. C., of 1908. 

Under the former rent law, s. 111 of t’r.e Transfer of Property Act, and 
the English law, denial of a landlord’s title is a ground of forfeiture of 
the tenant’s interest. It is not a ground of forfeiture under the present 
Act (sec notes, pp. 113 and 287}. The committee who framed the draft 
Hill of 1906 considered that forfeiture of the tenant’s interest would be too 
severe a penalty for such an offence. They accordingly framed the 
present section as a substitute for it. In the Notes on Clauses of the 
Hill of 1906, it was said ; . 

“ One of the mivin objouLs of the Bill is to give landlords greater facilities 
for collooting their rents. It is to a groat extent owing to wuiftt fide denials 
of the landlord’s title that ordinary rent-suits have in so many citses become 
uomplieatod and protraoted title suits. The proposed new seotion will 
doubtlessly be very cffeetual in preventing tenants from attempting to evade 
payment by the sotting up of false titles.’’ 
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Agents and representatives of landlords. 


187. (l) Any appearance, application or act, in, 

before or to any Court or authority, 
o/hindiords. required or authorized by this Act 
lord to act to be made or done by a landlord, may, 
through agent. mdes.s the Coui’t or authority . otl]^er\vise 
directs, be made or done also by an agent empowered 


in this behalf by a written authority under the hand 
of the landlord. 


(2) Every notice required by this Act to be served 
on, or given to, a landlord shall, if served on, or given 
to, an agent empowered as aforesaid to accept service 
of or receive the same on behalf of the landlord, be as 
eifectual for the purposes of this Act as if it had been 
served on, or given to, the landlord in penson. 

(3) Every document required by this Act to Ik; 
signed or certified by a landlord, except an instrument • 
appointing or authorizing an agent, may be signed or 
certified by an agent of the landlord authorized in 
writing in that behalf. 

The written authority referred to in sub-section (i) must be sUimped 
as a power of attorney under art. 48, Sch. I, Act 11 of 1899. See note to 
sec. 145. Under sub-section (3) a receipt for rent may be signed by 
an agent of the landlord : see note to sec. 56. 


188. Where two or more persons are joint-land- 
Jointiandiords ^ords, anything which the landlord is 
ly or under this Act required or authorized to 
moil agent.' must be done either by both or all 

those persons acting together, or by an agent autho¬ 
rized to act on behalf of both or all of them. 

Powers of co-sharer landlords under former law.—Under 
the former law, one co-shater landlord could not sue a tenant for a 
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kabulyat {Ghani Mafiomed v. Moran, 4 C^ilc., 96 : 2 C. L. R., 370 ; Sarat 
Sundtiri Debt v. Watson, 2 B. L. R., A. C., 159: n W. R., 25; 
Uday Chant Dhar V. Kali Tara Dasi, 2 B. L. R., App., 52; ii W. 
R, 392 ; Indra Chandra Dus^ar v. Brindaban Bihara, 8 B. L. R., 251 ; 
contra, Ramanath Rakhit v. Chartd Hari Bhuiya, 6 B. L. R., 356 : 

14 W. R., 432). He could collect his share of the rent separately only if 
the tenant had agreed to pay him his proportionate share of the entire 
rent. Such an agreement might be evidenced either by direct proof or 
by usajfe from which its existence might be presumed, and was perfectly 
consistent with the continuance of the original lease of the entire tenure, 
—the cancellation and determination of which was not to be presumed 
from the mere fact of a separate payment of rent to one or more of the 
co-sharers [Ghani Mahomed v. Moran, 4 Calc., 96 : 2 C. L. R., 370; 
Ramjai Singh v. Nagar Ghazi, ; W. R., Act X, 6S ; Ganga Narain Das 
V. Sarada Mohan Rai, 12 W. R., 30 : 3 B. L. R., A. C., 230 ; Sri Misra 
V. Crotudy, 15 \V. R., 243 ; Indramani Barmani v. Sump Chandra Pal, 

15 W. R., 395 : 12 B. L. R., 291, note ; Bhairab Mandal v. Gangaram 

Banurji, 17 W. R., 408 ; Tfaradhan Gossanii v. Rant Nawaz Misra, 17 
N. \K., Dinobandhu Chnudhri v. Dinonath Mukhurji, 19 W. R., 

168 ; Rolan v. llemroj Singh, 20 \V. R., 76 ; Baikanto Kaibarta v. Sashi 
Mohan Pal, 22 \V. R., 526 ; Brajo Kishor Bhattacharji n. Uma Sundari 
Debt, 23 W. R,, 37 -.Dinnhandhu Rai v. Uma Charon Choudhri, 32 W. 
R., 53 ; Ann Mandal v. Kamaludin, i C. L. R., 248 ; Ahamuddin v. 
Girish Chandra Shamanto, 4 Calc., 350 ; Lutfuthak v. Gopichandra 
Mazumdar, 5 Calc., 941. But see contra, Amrit Chaudhri v. Haidar 
Ali, W. R., .Sp. No., Act X, 63 ; Mahomed Singh v. Maghi Chau- 
dhurain, t W. R., 253 ; Piari Mohan Singh v. Mirza Ghazi 

Mozumdar, 11 W. R, 270 : 2 B. L. R., 337 ; Dinobandhu Rai v. 

Uma Charan Chaudhri, 23 W. R., 53). But a co-sharer landlord could 
sue for his share of the rent separately if he m.ade all his co-sharer parties 
defendant to it (Harkishor Das v. Jugal Kishor Shaha, 16 W. R., 281 ; 
Satehunnissa Khatun v. Mohesh Chandra Rai, 17 \V. R., 452 ; Durga 
Charan Sarmah M.Jampa Dasi, 21 W. R., 46: 12 B. L. R., 289; 
Mokhada Sundari Dasi v. Karim, 23 \V. R, 11 ; Kali Charan Singh v 
Solatfo, 24 W. R., 267 ; Srinath Chandra Choudhri v. Mohesh Chandra 
Bandopadhya, i C. L. R., 453 i /'"*<' “ v. Sutherland, 4 Calc., 556; 

3 C. L. R., 223 ; Ganga Narain Sarkai v. Srinath Banurji, 5,Calc., 91J ; 
Ahhai Govind Chaudhri v. Hari Charan Chaudhri, 8 Calc,, 277 ; contra 
Annoda Charan Rai Kali Kumar Rai, 4 Calc, 89; Manohar Das 
V. Manzur Ali, 5 All, 40). He was not bound to ask his co-sharers to 
join him as plaintiff (Tarini Kant Lahiri v. Nanda Kishor Patranavis, 
12 C. L. R., 588). He might also cl.aim the whole rent and ask the 
Court to make the other co-sharers plaintiffs with him [Tara Chand 
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Banurji v. Amir Mandat, 22 W. R., 394). In a subsequent case 
it was laid down that this was the proper course for him to pursue in 
such circumstances (Jadu Shat v. Kadatnbini Dasi, 7 Calc., i5o).(') 
One co-sharer landlord could not enhance the rent of his share, such 
an enhancement being inconsistent with the continuance of the lease 
of the entire tenure {Gkani Mahomed v. Moran, 4 Calc., 96 : 2 
C. L. R., 370 ; see also lihairab Mandat v. Gangaram Banurji, 17 
W. R., 408 : 12 B. L. R., 290, note ; Haradhan Gossami v. Ram 
Nawaz Misra, 17 W. R., 414 ; Raj Chandra Mazumdar v. Rajaram 
Gap, 22 VV. R., 385 ; Chuni Sing v. Hari Mahafa, 9 C. L. R., 37 ; 
7 Calc., 633 ; Kashi Kishor Rai v. Alip Mandat, 6 Calc., 149 ; Jot^endro 
Chandra Ghosh v. Nobin Chundra Chatlopadhya, 8 Calc., 353 : ip 
C. L. R., 331 ; Kali Chandra Singh w. Raj Kiskor Bhadro, ii Calc., 
615 ; but see contra, Dukhi Ram Sarkar v. Gauhar Mandat, 10 W. R., 
307 ; Sarat Sundari Debi v. Ananda Mohan Ghatak, 5 Calc., 273 : 

4 C. L. R., 448 ; Bidhtt Bhushan Basu v. Kamaradin Mandat, 9 
Calc., 864 ; Rash Bihari Mu Ihtirji v. Sakhi Sundari Dasi, 11 Calc., 
644). He could not do so, even if he made all his co-sharers parties 
to the suit {Bharat Chandrc Rai v. Kali Das De, 5 Calc., 574 ; 

5 C. L. R., 545. See contra, Gopal v. Macnaghten, 7 Calc., 751). But 
he could issue a notice of enhancement provided the suit was brought 
by all the share-holders {Chuni Singh v. Hira Mahata, 7 Calc., 633 ; 
Bidhu Bhushan Basu v. Kamaradin Mandat, 9 Calc., 864). When a 
tenant had been admitted into possession by all the co-partners in an 
estate, he could not be ejected unless all the partners joined in the 
action (Gauri Sankar Sarmah v. Tirthamani, 12 W. R., 452 ; Bissessar 
Karmakar ■V. Jaggabandhu Katmnkar, 14 W. R., 183 ; Alam Manjhi v. 
Ashad AH, 16 W. R., 138 ; Haladhar Sen v. Guru Das Rai, 20 W. R., 
126; Radha Prasad iVasti v. tsaf, 7 Calc., 414 ; 9 C. L. R., 76; 
Tutsi Pandi v. Bachu Lai, 12-,C. L. R., 223 ; Bollai Sati v. Akram AH, 
4 C!i\c., g(>i ; Reasat//ossein V. Chorwar Singh 7 Calc., 470). And in 
one case it was held that if a single co-sharer had granted a lease of 
land separately enjoyed by him, an auction-purchaser under Act XI of 
1859 could not eject the tenant, as the lease by the single co-sharer was 
th be looked upon as the act of all (Manohar Mukhurji v. Jai Krishna 
Mukhurji, 6 W. R., 315), and in another, that one of several joint lessors 
could eject a lessee on the expiry of lease (Modan Singh s. Narpat 
Singh, 2 W. R., 290). When several co-sharers had served a joint notice 
to quit, and they had jointly instituted a suit for the recovery of the land, 
the fact of one of the plaintiffs withdrawing from the suit did not prevent 
the remaining plaintiffs from obtaining a decree for possession of their 

(1) A» to the High Court’e power of intcrfcronce with »n order of the Court refusing to arid 
another party to the suit, see Jaftmiamba Onui v. Uarnn Chanttm Dvttn, 10 W. R., 100. 
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{Dwarka N<i(h Rai V. Kali Chanilni Rat, 13 Calc., 75). Where 
land is held in joint proprietorship, an action to recover it from a stranger 
must be brought in the names of all the proprietors jointly (Nandan Lai 
V. Lloyd, 22 W. R., 74I. But no man has a right to intrude upon ijmali 
property against the will of the co-sharers or of any of them. If he does so, 
he may be ejected without notice, either altogether, if all the co-sharers 
join in the suit, or partially, if only some of the co-sharers wish to eject him : 
and the legal means by which such partial ejectment is effected is by giving 
the plaintiffs possession of their shares jointly with the intruder {Radha 
Prasad IVns/i v. IsaL, 7 Calc., 4(4 : 9 C. L. R., 76. See also Ghansham 
Sini^h V. Ranjit Sini'h, 4 W. R, Act X, 39, and contra, Luckman Sakai 
V. Siami Jlia, 5 W. R., Act X, 93). One shareholder in a joint undivided 
estate could not apply under sec. 10, Act VI, B. C., of 1862 for the measure¬ 
ment of land (A'/ulnk Chand Mandal v. Madhushudan Bachaspali, 16 W. 
R., 125 ; Surendra Mohan Rai v. Bhat^abat C/taran Gangopadhya, 18 W. 
R., 332 ; 10 B. L. R., 403 note) ; nor could he do so under sec. 37, Act 
VIII, B. C., 1862 {Santiram Panjah v. Baikant Paria, 19 W. R., 280 : 10 
B. L. R., 397 ; Piari Mohan Mukherji v. Raj Krishna Muhhurji, 20 W. 
R., 385). But he could do so, under sec. 38, Act VIII, B. C., of 1869, 
after making the remaining proprietors parties to the proceedings {Abdul 
Hossein v. Lai Chand Afahtun, 10 Calc., 36 ; 13 C. L. R., 323). See note, 
p. 290. Finally, a co-sharer landlord could not exercise the power of 
distraint except through a manager authorised to collect the rents on 
behalf of all the sharers (sec. 112, Act X of 1859, and sec. 68, Act VIII 
B. C., of 1869). 

Meaning of “landlord” and “joint landlord” in this sec-< 
tion.—The word “landlord” must be taken to mean the whole body of 
landlords {Jagabandhu Patak v Jadu Ghosh Alkiishi, 15 Calc., 47). The 
term “joint landlords” must be held to include all the co-sharers 
immediately under whom the tenant holds, whether such co-sharers 
receive their quota of rent from the ten.ant jointly or separately 
{Haladhar Saha v. Rhidii Sundari, 19 Calc., 593). When a tenure 
was held under a ::amindari forming an entire estate, which was 
subsequently partitioned into four, it was held that the effect of the 
partition was to create separate and distinct tenures under the proprietors 
of the four new estates, and that the proprietors of the several estates 
were not joint landlords {Hem Chandra Chaudhri v Kali frasanna 
Bhaduri, 26 Calc., 832). Where a tenant .agreed with his landlord, a 
dar-mukararidar, to pay rent both to him and the mukat aridar, held 
that they were not joint landlords, and even if they were, by collecting 
rent and suing separately, they had ceased to be so {Matangini Dasi 
V. Ram Das Alallik, 7 C. W. N., 93). When a tenant has contracted 
to pay rent to one of several Landlords in respect of his share separately 
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from that of his co-sharers, and such rent has been assessed without , 
reference to the rent payable to the other co-sharers and has been 
separately collected, the landlord is a separate landlord {Bhab^iarini 
Dost V. Ekabbar Malita, 5 C. L. J., 235). A kabulyat by which a tenant 
agrees to pay rent at a specified rate to a co-sharer landlord for his 
undivided half share of the lands, held by the tenant under the whole 
body of landlords and further to pay additional rent at a fixed rate for 
additional area found on measurement to be held by him under such 
co-sharer creates a separate tenancy, and is not merely an agreement 
to pay the share of the rent separately (Sailendra Nath Mitra v. Karali 
Charan Siny^h, 2 C. L. J., 534). Section 188 does not prohibit joint 
landlords from ceasing to be joint or preclude them from suing for their 
shares of the rent separately, when they have ceased or wish to cease, 
to be joint landlords: provided the suits are so framed as to free the 
tenant from all further liability to any one of them (Rajnarain Mitra 
V. Ekadasi Bag, 27 Calc., 479 : 4 C. W. N., 494). 

Required or authorised.-- Filing of a suit is not a thing which 
the landlord is, under the Bengal Tenancy Act, authorised or required 
to do. Section 188 is no bar to a sharer suing for the whole rent making 
the co-sharers who refuse to join as plaintiffs, defendants in the case. 
The right to bring the tenure to sale for arrears of rent remains intact, 
c. f, Section 188A {Raja Pramada Nath Roy v. Raja Ramani Kanta Roy 
35 Calc., 331 : 12 C. W. N., 249 : 7 C. L. J., 139 P. C., followed in 7 C. 
L. J., 425). 

Meaning of “ authorized.”—All that this section requires is that 
the agent should be authorized, and such authority may be given either 
verbally or in writing {Gopinath Chakravarti v. Umakanth Das Rat, 
24 Calc., 169). 

Powers of joint landlords under this Act.—Under the pro¬ 
visions of this Act joint landlords cannot enhance (ss. 6, 33, 43 and 48), 
the rent of their tenants except jointly or by an agent authorized to 
act on behalf of all of them {Gopal Chandra Das v. Umesh Narain 
Chaudhuri, 17 Calc., 695 ; Mahib AH v. Amir Rai, 17 Calc., 540 ; 
Haladhar Saha v. Rhidai Sundari, 19 Calc., 593; Baidya Nath 
De Sarkar v. Him, 2 C. VV. N., 44 : 25 Calc., 917). But contracts for 
enhanced rent executed before the passing of this Act do not come within 
the operation of this section ( Tejendra Narain Singh v. Bakai Singh, 
22 Calc., 658). Co-sharer landlords who are joint landlords cannot now 
sue separately for additional rent for additional land found by measure¬ 
ment to be in a tenant’s possession (sec. 52 (a) ; Gopal Chandra Das v. 
Utnesh Narain Chaudhuri, 17 Calc., 695 ; Bindu Bashini Dasi v. Piari 
Mohan Basu, 20 Calc., 107). But where the tenant has agreed to allow- 
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one of several co-sharer landlords lo deal with him as his own tetlan. 
without reference to the rights of the other co-sharer landlords, the effect 
is to create a separate tenancy under such fractional co-sharer and the 
provisions of section i88 are inapplicable {Panchanan lianurji v. Raj 
Kumar Guha, 19 Calc., 610 ; Gm'inda Chandra Pal v. Hamidulla Rhuian 

7 C. W. N., 670I. Compare on this point Raidya Nath De Sarkar v. 
Him, (2 C. W. N., 44 : 25 Calc., 9 i 7 )- So too, when a tenant executed 
a kabulyat agreeing to pay rent for a certain area at a certain rate, and 
further agreeing to pay rent at the same rate for an additional area on 
its becoming fit for cultivation, it was held that a suit brought on the 
kabulyat by the co-sharer landlord in whose favour it had been executed, 
would ' lie. It was said that the suit was not one for enhancement or 
one for additional rent for excess land, and if the plaintiff was entitled, 
as he adn?ittedly was, to realize his share of the rent separately, there 
was no reason why he should not be entitled to claim separately the 
rent that was payable, not upon a fresh adjustment of the rent incon¬ 
sistent with a continuance of the old tenancy, but upon an ascertainment 
of the rent payable in accordance with the terms of the original letting 
{Ram Chandra Chakravartii v. Giridhar Dutta, ig Calc., 755). This 
was followed in Tejendra Naraia>t Sintrli v. Rakai Siny^h, (22 Calc., 658) ; 
and Din Tarini Dan v. Rroughton, {3 C. W. N., 225). But this is not 
the case when the rent has to be ascertained and adjusted after measure¬ 
ment {Raidya Nath Da Sarkar v. Him, 2 C. W. N., 44 : Calc., 917). 
So, when the defend.ants took possession of certain lands by gradual 
encroachment, and the plaintiffs, being co-sharer landlords, sued for 
assessment of rent, it was held that the holding would be a new holding 
and the rent assessed a new rent, sec. 52 would not apply and sec. 188 
would be no bar to the suit. But if a co-sharer landlord sues for rent not 
merely of the additional land found in possession of the tenant, but in 
respect of the entire quantity of land found in his possession including 
the lands of his old holding, sec. 52 applies and sec. 188 bars the suit 
(Abdul Hamid v. Mohini Kant Saha, 4 C. W. N., 508). A fractional 
share-holder cannot grant abatement of the rent of a holding indepen¬ 
dently of his other co-sharers (sec. 52 (b) ; Syama Charan Mandal v. 
Saim Mollah, i C. W. N., 415 ; Rhupendra Narain Datta v. Raman 
Krisna Datta, 27 Calc., 417 : 4 C. W. N., 107). A co-sharer landlord 
who is one of several joint landlords cannot now eject a tena'bt (secs. 
10, 18, 25 and 49I, from a tenancy created by all the co-sharers unless 
it has been determined by all of them {Ghulam Mohiuddin v. Khairan, 

8 C. W. N., 325 : 31 Calc., 786). But a co-sharer landlord who is the 
managing member of a joint Hindu family may eject {Annoda Afohan 
Sarma v. Basir, S. A. 1568 of 1886, decided 15th Jan., 1887), and this 

. section does not apply when the suit is brought under the contract law 

38 
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on a,breach of the conditions of a lease by the tenant {Hariptia Debt 
V. Jfam Chxndra Afabanti, 19 Calc., 541 ), nor when separate leases have 
been executed in favour of each co-sharer, stipulating for the separate 
payment of each co-sharer’s share of the rent, giving each co-sharer a 
right to measure and assess the land independently of the others and 
thus constituting three separate tenancies, one of which might be avoided 
without affecting the others {Harendra Narain Singh v. Moran, 15 
Calc., 40). A co-sharer landlord can take joint possession of an aban¬ 
doned non-transferable holding without bringing a suit for partition 
{Dilbar Sardar v. Hossein Ali, 26 Calc., 553). 

A co-sharer who is a joint landlord cannot now apply for commuta¬ 
tion of a rent payable in kind (section 40), or for a division and appraise¬ 
ment of rent payable in kind (section 69); {Nukheda Singh v. Ripu 
Mardan Singh, 4 C. W. N., 239', or for the registration 01 landlords 
improvements (section 80), or sub-let (section 85), or issue a notice and 
enter upon an abandoned holding (section 87), or measure lands (section 
90) ; {Mahib Ali v. Amir Rai, 17 Calc., 540 ; Matangini Dasi v. Ram 
Das Mallik, 7 C. \V. N., 93, in which case the landlords were not" joint 
landlords), or apply for a survey and record-of-rights (section loi (2) iti), 
or for a settlement of fair rents [section 105 (i) and (3) ], or distrain 
(section 121), or apply to have the incidents of a tenancy determined 
(section 158, and Mahib Ali v. Amir Rai, 77 C.alc., 538), or apply for 
the attachment and sale of a tenure or holding so that the tenure or 
holding may pass at the sale (section 162) ; (Shaba Nath Rai v. Dttrga 
Prasanno Ghosh, 16 Calc., 326 ; Beni Xfadhab Rai v. Jaod AH Sirkar, 
17 Calc., y)0 {\) •, Durga Charan MandalwKali Prasanna Sarkar, 
26 Calc., 727 : 3 C. W. N., 586 ; Sadigar Sarkar v. Krishna Chandra 
Nath, 26 Calc., 937 : 3 C. W. N , 742 ; Jarip v. Ram Kumar De, 3 
C. W. N., 747 ; Narain Uddin v. Srimanta Ghosh, 29 Calc., 219 : 6 C. W. 
N., 124; Umesh Chandra Rai v. Gour Ijtl Chaudhri, 10 C. W. N., 
1042 (®), or apply to have declared that land has ceased to be chur or 
diara land [section 180 (3) J. Rut he may institute proceedings under 
section 106, disputing an entry in a record-of-rights {,Sher Bahadur 
Shahu V. Mackenzie, 7 C. W. N., 400). A co-sharer landlord may sue 
to compel a tenant to fill up a tank which he has excavated in one part 
of his holding {Goidnda Chandra Bnsu v. Kamizuddin, 9 C. W. N., 
ccxlvi). ff however one set of landlords obtains separate Kabulyais 
entering into separate contracts for rent with the tenants such landlords 
cease to be joint owners, and are entitled to make an application for 

(1) But 8«e Pitayt Behari SaM v. llari Oorindo Saha, S(t Cate., #77. 

(ti Tb» law on thU point l« changed In BonsM by Act 7, B. O., of 7007. Sec (w. MSA, 

IB, ISO and 1S8A. 
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measurement under Section 91 {Jognesh Prokas Gangul't v. Moniraddi, 
35 Calc., 417). 

Application of this section to suits for arrears of rent.— 
It has been held that this section does not apply to a suit brought by a 
co-sharer landlord for his share of the rent, if he has previously collected 
\i. (Dinamayi Dc’di v. Satimu/Mi, decided on the 14th Sept., 

1886, reference under section 617 of Act .X of 1877 from the District 
Judge of Rungpore, dated l8lh June, 1886 ; JitgabandJtu Putuk v. Jadu 
Ghosh Alkttshi 15 Calc., 47 ; PaJ Kuinar ^^<lzu/lld(^>■ v. Prnbal Chandra 
Gangt/bi, 9 C. W. N., 656) ; or if the tenant has taken a lease from him 
in respect of his share of the holding ( Pihari Charan Sen v. Phut Nath 
Paraman/k, 3 C. W. X., 214) ; or to a suit by a co-sharer landlord for 
the entire rent, after making the other co-sharers, who will not joint in 
the suit, parties defendant (Prem Chand Naskar \\ Mnhhoda Dchi, \\ 
Calc., 201, and Cniedt Chandra Rai v. Xasir Aballik, 14 Calc., 203, 
note). ISut a suit by a co-sharer landlord for his proportionate share 
of the rent cannot be maintained, when there is no contract under which 
the tenant is bound to p.ay his share separately, although the other 
co-sharer Landlords arc ni.idc defendants Ram Siinin v. jVem A'airain, 
b) C. W. N. 326'. When a landlord sues for the entire rent of a holding, 
but it is found that he is entitled only to :i sh.are of the rent, the suit 
must be dismissed, unless his co-sharers are made parties to it or an 
arrangement is proved between the landlords and the tenant, that the 
latter should pay each landlord his proportionate share of the entire rent 
(Nepal Chandra Ghosh Mohendra A^ath 31 Calc.. 707). When 
a decree for the entire rent of a tenure is obtained by one of several 
co-sharers by m.aking the others parties defendant and is executed by 
him alone, the decree has the same effect .as if obtained by all the co¬ 
sharers, and section 188 has no application (Chandra Sikhar Pairaw 
Rani M.injhi^ 3 C. W. N., 38It is only when plaintiffs can show that 
those entitled as co-sharers to join with them refused to join, or have 
otherwise acted prejudicially to their interests, that they are entitled to 
sue alone and make their co-sharers defendants in the suit ( Dsoarkanalh 
hintra V. Tara Prasanno Rai, 17 Calc., 160 ; Jibanti Nath Khan v. 
Goknl Chandra Chaudhuri, ly Calc., 760 ; Sashi Sikharesswar Rai v. 
Giris Chandra Lahiri, i C. \V. X'., 659). But such a suit should not be 
dismissed merely on the ground that there is no evidence to shrew that 
the other co-sharers refused to join as plaintiffs {Rissessar Rai Chandhuri 
V. Braja Kant Rai, l C. W. N., 221). If co-sharers are unaware 
whether the share of the rent due to their other co-wsharers has been 
paid or not, they are entitled to bring their suit in the alternative, 
asking for their share of the rent only in the first instance, but praying 
that, if portion of the rent due to their co-sharers be unpaid, they 



596 


BENGAL TENANCY ACI. 


[Chap. XVII. 


may be allowed to amend their plaint and claim a decree for the enti 
rent (Prakash Lals.Ekkauri Balgobind Sahaiy 19 Calc , 735). See 
section 148A. In Piari Mohan Basu v. Nobin Chandra Rat, (26 
Calc., 409 ; 3 C. W. N., 271) as the Court was of opinion that there was 
a conflict between the cases of Tarini Kant Lahiri v. Nanda Kishor 
Patronavis, (12 C. L. R., 588), Dwarkanafh Mittra v. Tara Prasanna 
Rat (17 Calc., 160), Bissessar Rai Chaudhuri v. Braja Kanta Rat, (l C. 
W. N., 221) and Sas/ti Shikarestvar Rai v. Grish Chandra Lahiri, (l. C. 
W. N., 659) it referred the following question for the decision of a 
Full Bench ; “When two parties contract with a third party, can a 
suit by one of them, making the other a co-defendant be dismissed, 
because the phiintifThad not proved that the co-defendant had refused to 
join as plaintiff ?' The Full Bench answered this question in the negative. 
When a number of landlords collect rent jointly, the fact that one of them 
alone has got his name registered under the Land Registration Act in 
respect of his share does not entitle him to recover his share of the rent 
separately, {Rampad Sinj>h v. Raindas Pandi, i. C. W. N., ccxlv). 

Where a whole body of co-sharer landlords and tenants have come to 
an arrangement by which rent is made payable to the co-sharers separately 
in proportion to their shares in the estate, it is not competent for one of 
the co-sharers so long as such arrangement subsists, to bring a suit for 
the full rents of the tenure by making his co-sharers parties defendants 
(Promoda Nath Rai v. Ramani Kant Rai, 9 C. W. N., 34). But there is 
nothing to prevent the co-sharers reverting to their original condition, if 
they are all agreed (Shatna Charan Bhuttacharya v. Akhai Kumar Mitra, 
to C. W. N., 787 : 3 C. L. J., 627,1 or where there is nothing to show that 
their former arrangement to collect the rent separately was to be perpe¬ 
tual {Akhai Kumar Mitra v. Gopal Kainini Debt, 33 Calc. 1010 : to C. 
W. N., 952 .) 

Where several co-sharer landlords, who had been collecting the rent 
due to them separately from the dar-maurusidars, united in bringing an 
action against the intermediate mattrttsidars for arrears of rent, so as to 
obtain a decree which would be binding upon and would pass the tenure ; 
held, that the landlords were not bound to continue to collect rent in this 
manner unless they had given their consent in writing under sec. 88, and 
that their action in bringing a joint suit did not amount to fraud (Girish 
Chandra Mukhurji v. Chhatradhar Ghosh, 3 C. L. J., 379). 

But see the changes introduced by ss. 148A, 158B, the proviso to 
s. 169, and s. 188A, added to the Act by Act I, B. C., of 1907 and 
Act I, E. B. C., of 1908. 

Suits for damages by 00-sharer landlords.—A suit for damages 
for trees cut down by a tenant is maintainable at the instance of ^one of 
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several joint landlords {Hrisikesk Singha v. Sadhu Charan Lohar, 2 C. 
W. N., 8o). 

High Court’s powers of revision.-Orders passed illegally and 
with material irregularity under this section may be revised by the High 
Court under sec. 622, (Sec. 115) C. P. C. {Ja^abanadhu Patak v. Jadu 
Ghosh Alkiishi, 15 Calc., 47 ; Hrisikesh Singha v. Sadhu Charan Lohar, 
2 C. W. N., So). 


[188A. Notwithstanding anything 
contained in this Act, every suit between 
landlord and tenant as such instituted 

(a) a sole landlord, 

(&) the entire body of landlords, or, 

(c) one or more co-sharer landlords, 

shall be subject to the provisions of sections 143 
to 153 (both inclusive); 

and to every decree passed in a suit framed under 
sub-section (1) or sub-section (2) of section 158B, the 
provisions of Chapter XIV shall, so far as may be 
practicable, be applicable.] 

T'his section was introduced into the Act by s. 58, Act 1 , B. C., of 1907 
and Act I, E. B. C., of 1908. In the Select Committee’s report on the Bill 
of 1906, it is said with reference to this section : 

“Wo have recast this clau.se in order more fully to counteract tho ruling 
in the case of Jogendra If'Uh Ohoah v. Paban Chandra Ohoah referred to 
in the note on clause 34 . We have made the provisions of sections 148 to 153 
applicable to nil suits between landlord and tenant as such instituted by a sole 
landlord, tho entire body of landlords or one or more co-sharer landlords, and 
have omitted mention of sections 168 , 169 , 184 and 185 , and we have applied 
tho various sections of Chapter XIV of tho Act to proceedings in execution of 
rent decrees in suits framed under section 15811 . This was apparently the 
intention of tho framers of tho Bengal Tenancy Act, 1885 , but tho intention 
was frustrated by the radio decidendi in the ease of Jogendra 2 iFath Ohosh 
V. Paban Chandra QhoshP (8 G. W. N., 472 ). See notes to 148 A, 158 B, 
169 , and Sched. Ill Arts ( 2 ) and (6). 


Procedure in 
suits by joint 
landlords. 

by- 
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under Act. 

189. The Local Government may, 
from time to time, by notification in the 
official Gazette, make rules consistent 
with this Act - 

(1) to regulate the procedure to be followed by 
Kevenue-officers in the discharge of any duty im¬ 
posed upon them by or under this Act, and may by 
such rules confer upon any such officer— 

(а) any power exercised by a Civil Court in the 

trial of suits ; 

(б) power to enter upon any land, and to survey, 

demarcate and make a map of the same, 
and any power exerciseable by any 
officer under the Bengal Survey Act, 

1875 ; and 

(c) power to cut and thresh the crops on any land 
and weigh the produce, with a view to 
estimating the capabilities of the soil ; and 

[(2) to prescribe the forms to be used, and the 
mode of service of notices issued, under this Act, 
where no form or mode is prescribed by this or any 
other Act; 

(3) to prescribe the manner in which landlord’.s 
fees shall be transmitted to the landlord ; and 

(4) ' to prescribe the authority by whom the fees 
deposited under sections 12, 13, 15, 17 and 18, clause 
(a;, may be declared to be forfeited, and the mode in 
which such fees, when so forfeited, shall be dealt 
with.] 


Rules under 
Act. 

Power to make 
rules regarding 
procedure, pow¬ 
ers of officers 
and service of 
notices. 
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Sub-sections (2), (3), and (4) in brackets have been substituted for 
the old sub-section (2) of this section by s. 59, Act I, of B. C., of 1907 and 
Act I, E. B. C., of 190S. 

Extended to Orissa, (Not., Jan. 5th, 1893), and to the Chota Nagpur 
division, except the district of Manbhum (Not., Aug. 4th, 1906). 

Government Bulea under this Act.—The rules made by the 
Local Government under this section, with the Board of Revenue’s 
instructions thereon, are printed in Appendix I It was held vaUpadhya 
Thakur v. Perstdh Sirtf'h, (23 Calc., 723) that rule 25 of the former Chap. 
VI of the Government rules under the Act which allowed any number of 
tenants occupying land under the same landlord to be joined as defend¬ 
ants in the same proceeding for the settlement of rents had been legally 
made by Government under clause (1) of this section. See rule 85 of the 
present Chap. VI. 

Board of Revenue’s Survey and Settlement Rules.—All 
rules in the Hoard’s Survey and Settlement Manuals relating to the 
duties of Revenue Officers making a survey and preparing a record-of- 
rights under the authority of section loi of the Bengal Tenancy Act, so 
far as such officers are judicial officers and purporting to be instructions 
to those officers, which have not been passed by Government in the 
manner pre.scribed by secs. 189 and 190, are altogether without sanction 
of law and are in no way binding on such officers {JiccrctarY of Sia/c v. 
Mciai Singh, 21 Calc., 38, pp. 48, 49'. 

190. (l) Every authority having power to make 

rules under any section of this Act shall, 
making public- before making the rules, publish a draft 
firmatiou of 01 the proposed rules tor the mtormation 
of persons likely to be affected thereby. 

( 2 ) The publication shall be made, in the case of 
rules made by the Local Government or High Court, 
in such manner as may, in its opinion, be sufficient for 
giving information to persons interested, and, in the 
case of rules made by any other authority, in the 
prescribed manner : 

Provided that every such draft shall be published 
in the official Gazette, 
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(3) There shall be published with the draft a 
notice specifying a date, not earlier than the expiration 
of one month after the date of pulilicatiotj, at or after 
which the draft will be taken into consideration. 

(4) The authority shall receive and consider any 
objection or suggestion which may be made by any 
person with respect to the draft before the date so 
specified. 

(5) The publication in the official Gazette of a rule 
purporting to be made under this Act shall be con¬ 
clusive evidence that it has been duly made. 

(6) All rules made under this Act may, from 
time to time, subject to the sanction (if any) required 
for making them, be amended, added to or cancelled 
by the authority having power to make the same. 

Extended to Orissa, (Not., Jan. 5ih, 1893) and to the Chota Naypur 
division except the district of Manbhuin (Not., Auj,'. 4th 1906). The 
present law there will be found in Act V'l, 15 . C., of 1908, certain pottions 
of which have been extended to Parganas Barabhum and Patkum in 
the district of Manbhum. 

The only other authority, besides the Local Government, authorized 
by this Act to make rules under it is the High Court (see secs, too, 143 
and 143). The rules framed by the High Court under secs, too and 142 
will be found printed in Appendix 111 . No rules under sec. 143 have as 
yet been made by the High Court. Rules framed by the Inspector 
General of Registration under sec. 69 of the Indian Registration Act 
and approved of by the Local Government will be found in Appendix IV, 
but they are not rules made under this Act. 


Provisions as to temporarily-settled districts. 

191. Where the area comprised in a tenure is 
Provieiont at situate in an estate which has never 

to temporarily- , 

eeuied districts, been permanently settled, nothing in this 
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Saving as to -A-ct shall prevent the enhancement of 
Mtate? "which upon the expiration of a ternpor- 

manentirsetu' Settlement of the revenue, unless the 
right to hold beyond the term of the 
settlement at a particular rate of rent has been ex¬ 
pressly recognized in settlement-proceedings by a 
Revenue-authority empowered by the Government 
to make definitively or confirm settlements. 

Extended to Orissa (Not., Sept. loth, 1891!. 

This section was originally section 20 of the Bengal Tenancy Act Bill, 
1883. In the Statement of Objects and Reasons for the Bill it is stated 
with reference to this section, which saves to a landlord in a temporarily 
settled tract a right to raise the rent of any tenure when a new settlement 
of the revenue is made, that it is new and “ may be defended as being in 
accordance with the views that prevail as to the relative position of the 
landlord, the tenant and the Government in such tracts. The Govern¬ 
ment has a right to raise its revenue on the occasion of a fresh settlement. 
Of this right, no act of the landlord can deprive it ; and, accordingly, if 
the landlord were to be bound by a grant at fixed rates made by him so 
as to extend beyond the term of the settlement, the result would be that 
on the occasion of a new settlement, he might be exposed to the risk of 
having to pay an enhanced revenue without the possibility of recovering 
it from his tenant.” (Statement of Objects and Reasons, Bengal Tenancy 
Bill, 1883, Chap. Ill, para. 21 ; .Selections from the papers relating to the 
Bengal Tenancy Act, 1885, p. 189). 

Section 192, however, as amended by Act 1 , B. C., of 1907, and Act 
I, E. B. C., of 1908, enables a Revenue Officer m.aking a settlement of 
land revenue in a temporarily settled estate, to fix fair and equitable 
rents of his own motion, even where the landlord has granted a lease or 
made a contract purporting to entitle the tenant to hold the land free 
of rent or at a particular rent. 

This section does not apply to a case in which an estate though not 
permanently settled in 1793 was subsequently permanently settled in 1811 
{Tamasha Bibi v. Asutosh D/tar, 4 C. W. N., 513). 


192. When a landlord grants a lease, or makes 
Power to alter ^iiy other contract, purporting to entitle 


rent in ease of 
new assessincut 


the tenant of land not included in an 


revenue. 


area permanently settled to hold that 
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land free of rent or at a particular rent, and while the 
lease or contract is in force— 

(а) land-revenue is for the first time made payable 

in respect of the land, or 

(б) land-revenue having been previously payable 

in respect of it, a fresh settlement of land- 
revenue is made, 

a Kevenue-officer may, notwithstanding anything 
in the contract between the parties, by ordei', on the 
application of the landlord or of the tenant, [or of his 
own motion shall] fix a fair and equitable rent for the 
land in accordance with the provisions of this Act. 

The words within brackets were inserted in this section by s. 6o, Act 
1 , B. C., of 1907, and Act i, E. B. C., of 1908. 

Extended to Orissa, (Not., Oct. 17th, 1892). 

This section was sec. 121 of the Bengal Tenancy Bill, 1883, as first 
introduced. In the Statement of Objects and Reasons (Chap. IX, para. 
86) it is said that this section “in effect en.icts that contracta fixing rent 
shall, in temporarily-settled tracts, hold good only until a fresh settle¬ 
ment is made. The reasons for the provision are similar to those stated 
above (para. 21) in connection with sec. 20” (now sec. 191). (.See 
Selections from the papers relating to the Beng.-il Tenancy .Act, 1885, p. 
199). But it would seem that under the law as it stood before the 
Amendment Act I, B. C., of 1907, leases and contracts made by a land¬ 
lord purporting to entitle a tenant of temporarily settled land to hold that 
land rent-free or at a particular rent, could only be avoided in the manner 
prescribed by the section, and, further, that a Settlement Officer could act 
under the section only on the application of the landlord or the tenant 
and could not of his own motion alter the rent agreed upon by the parties 
though the land might be assessed for retenue purpose at full rates. 
But the words added by Act I, B. C., of 1907 enable a Revenue Officer to 
fix rents iij such cases of his own motion. The Notes on Clauses append¬ 
ed to the Amendment Bill of 1906 contain the following remarks :— 

This clause is intended to enable the Revenue Officer, in cases where a 
settlement of land revenue is being made, to fix a fair and e’juitable rent of 
his own motion for all lands, in respect of which the settlement of land 
revenue is being made. It sometimes happens that temporary settlement- 
holders, in the course of a settlement, fraudulently create ftetitioue rent-free 
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holdings or holdings at low rates of rent, with the object of reducing the value 
of the estate and getting the revenue lowered. The revenue demand is fixed 
on a fair valuation of the lands of the estate, but unless fair and equitable 
rents are fixed, the settlement-holder may be unable to meet the demand, and 
the Government revenue may be endangered. It is considered necessary, 
therefore, that the Revenue Officer should have jjower to settle fair and equit¬ 
able rents of his own motion, in eases where the settlement-holder has 
eolljisively lowered the rentivl demand, with the object of preventing a new 
settlement being made on a fair revenue." 


Uitjhts of pasturaije, <)V. 

193. The provisions of this Act applicable to 
suits for the recovery of arrears of rent 
shall, as far as may be, apply to suits 
for the recovery of anything payable 
or deliverable in respect of any rights of 
pasturage, forest-rights, rights over fisheries and the 
like. 

Bights of pasturage, forest-rights and fisheries —When pas¬ 
ture land, a forestt, th.atching grass land, or a tank is held by a tenure- 
holder or raiyat as part of his tenure or holding, the provisions of this Act 
will be fully applicable ; but when they are held otherwise, only the provi¬ 
sions of this Act for the recovery of arrears of rent will be applicable, and 
they only “so far as may be.” The provisions of this section ni.ake no change 
in the l.aw on this subject which prevailed before the passing of this 
Act. Thus under the old law it was held that a right of occupancy could 
be gained in land used for grazing horses {I'ilzpalrkk v. Wallace, It W. 
U., 331) and in a tank situated on land let for cultivation, but not in a 
tank forming the principal subject of the lease, and with only so much 
land appurtenant as was necessary for its b.anks {Nidht Krishna Basu v, 
Diis Sen, 20 W. K., 34 J ; Shibu Jclya v. Gopal Chandra Chaudhuri, 
19 W. R., 200), or in a tank #0! part of an agricultural holding but used 
for rearing and preserving fish (Mahan.tnda Chahrar'arUl v. Mangala 
Kcotani, 31 Calc , 937) or when the tenant had merely a right to graze 
cattle, cut wood, catch fish or cut the grass of thatching grass land which 
grew spontaneously, and which he in no way cultivated {Gur Dial'/. Ram 
Out, I Agra, F, B., 15). No right of occupancy can be acquired in a 
ox julkar{Uma Kanto Sarkar ■V. Gopal Singh, 2 W. R., Act X, 
19; Sham Narain Chaudhuri v. The Court of IKirij, 23 W. R., 432 ; 
faggabandhu Saha v. Pramatha Nath Rai, 4 Calc., 767 j Bollai Sait v. 


Ri'jhta of pm- 
turaije, etc. 

Rights of pas¬ 
turage, forest- 
rights, &c. 
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Akram Alt, 4 Calc., 961). So, too, a lessor cannot sue under Act X of 
1859 to enhance the rent payable by a lessee on account of a right leased 
to the latter to collect the lac insects from trees growing in the former’s 
lands {Gopal Sin^h Murahv. Sankari Paharin, 23 W. R , 458). But a 
rent suit may be brought under a farming lease from the owner of a hat to 
collect a portion of the proceeds of sale from persons exposing their goods 
for sale in the hat (Rangshodhitr Biswas v. Madhu Mahaldar, 21 W. R., 
383 j see also notes to secs. 3 (3), and 3 15), pp. 22, 23.) or for rent of the 
description known as phalkar (Gobind Sttkal v. Gokul Dhakat, 23 W. R., 
304). That the provisions of this Act for the recovery of arrears of rent 
are only m.ade applicable to rights of pasturage, forest rights, etc., “as far 
as may be,” would appear to be due to the fact that the holders of such 
rights may have only limited or no interests in the land over which they 
exercise these rightsf Bishun Lai Das v. Khairunnissa Degum, i W. R., 
78 ; Manohar Chaudhuri v. Narsingh Chaudhuri, 11 W. R., 272 ; Radha 
Mohan Mandal v. Nil Madhttb Mandal, 24 W. R., 200 ; Devid v. Girish 
Chandra Guha,f) Calc, 183), though there is no such broad proposition 
that the settlement of a jalkar implies no right in the %o\\(Rakhal 
Charan Mandal v. IValson Co., 10 Calc., 50'. It is, therefore, doubtful 
how far the provisions of Chap. XII, relating to distr.aint .and of Chap. 
XIV, rebating to sales for arrears under decree, will apply to .arrears of 
rent of such rights. It has been held that a jalkar is not an easement 
within the meaning of sec. 27 of the Limitation Act, IX of 1871 
{Parbati Nath Rat v. Madhu Parol, t C. L. R., 592). But it may e.vist 
In India as an incorporeal hereditament (Forbes v. Mir Mahammad 
Hossein, 12 B.L.R., 210 : 20 W.R.. 44) and is immoveable property within 
the meaning of the General Clauses Act (I of 1868) {Fadti Jhala v Gaur 
Mohan Jhala, Calc., 544). Jalkar, or water rights, may include rights 
to drift the stranded timber as well as rights to fishing or any other 
interest of a similar kind in the produce of a river (Amrilestuari Debi v. 
Secretary of State, 24 Ca\c., ^04 •. i C. VV. N., 249). When a grant is 
merely of a right of fishery, the lessee acquires no right in the sub-soil 
nor is he enlitled to retain possession when the water dries up (Mahanand 
Chakravarti v. Mangala Keotani, 31 Calc., 937 : 8 C. W. N., 804). 
One who has a right of fishery in a public navigable river is entitled to 
such right also in a channel which is connected with it like an arm of the 
river systefn, and flows in the bed from which the river has shifted 
(Jagendra Narain Rat, v. Crawford, 2 C. L. J., 569.) A suit for rent 
of a jalkar will lie in the Court where the suit for possession of the 
fishery would lie {sec. 144 of this Act; Shibu Haidar v. Gopi Sundari 
Dost, 1 C. W. N., Ixxxvii). The rent law in Bengal does not apply to 
ferry tolls (Rachhea Singh v. Upendra Chandra Singh, 27 Calc., 239). 

A suit for a consolidated amount including both the rent of an agricul- 
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tural holding and a fishery which was claimed as appurtenant to the 
holding is maintainable under sec. 45 (O. II, rr. 3 and 6 of Act V of 1908) 
of the Civil Procedure Code. A suit for the rent of a fishery is entertain- 
able in the ordinary Civil Courts which have jurisdiction in rent suits 
{Shib Prosad Chaudhury v. Vakai Pali, 33 Calc., 601). 

Phalkar.— Phalkar rent is, within the meaning of the section, 
anything payable for rights like forest rights (Kanai Mahaldar v. 
Madhusudan Ghosh, 6 C. L. J., 669). 

Bankar.—A grant of the trees as distinct from the land in which 
the grantor reserves every forest-right except the one granted, is the 
grant of a forest-right within this section {Abdulla v. Asrafali, 7 C. L. 

J., 152 ). 

Saving for conditions binding on landlords. 

194. Where a proprietor or permanent tenure- 
holder holds his estate or tenure subject 
to the observance of any specified rule 
or condition, nothing in tins Act shall 
entitle any person occupying land with¬ 
in the estate or tenure to do any act 
which involves a violation of that rule 

or condition. 

Savings for special enactments. 

Savings for igg Nothing in this Act shall 

special enact’ ^ 

menla. aficct 

Savings for the powers and duties of 

spooial enact- ' ' ^ 

ments. Settlemeipt-officers as defined by any law 

not expressly repealed by this Act; 

(&) any enactment regulating the procedure for 
the realization of rents in estates belonging 
to the Government, or under the manage¬ 
ment of the Court of Wards or of the 
Revenue-authorities ; 


Saving for 
conditions bind¬ 
ing on land¬ 
lords. 

Tenant not 
enabled by Act 
to violate con¬ 
ditions binding 
on landlord. 
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(c) any enactment relating to the avoidance of 
tenancies and incumbrances by a sale for 
arrears of the Government revenue ; 

{d) any enactment relating to the partition of 
revenue-paying estates ; 

(<?) any enactment relating to patni tenures, in so 
far as it relates to those tenures ; or 
(/) any other special or local law not rtjpealed 
either expressly or by necesaarj^ implica¬ 
tion by this Act. 

Extended to the Chota Nagpur division, except the district of 
Manbhum (Not., Feb, pih, 1903). Hut the present law there is to be 
found in Act VI, H. C., of 1908. 

Settlement laws.—The princip.il laws relating to settlements in 
Bengal are Regulations VII of i8.:3, IX and XI of l8;:5, and IX of 1S33. 
• Act ^'III, B. C., of 1879 is in force only in districts to which the Bengal 
Tenancy Act has not been extended. 

Realization of rents in Government and Wards’ Estates.- - 
The Acts relating to this .subject are Acts VH {B. C.) of 1868, and I 
(Ts. C.) of 1895. 

Sales for arrears of Government revenue.—The laws relating 
to the avoidance of tenancies and incumbrances by sales for arrears of 
Government revenue are .Acts XI of 1859 (secs. 37 and 52), VII (B. C.) 
of 1868, (secs. II and i2\ and II (B. C.) of 1895. See Brinddhxit 
Beharilal v. Wliawani Sa/tai, 35 Cal, 931. 

Partition of revenue-paying estates — The law now regulating 
the partition of revenue-paying estates in Bengal is Act V (B. C.) of 1897. 

Patni tenures.—The laws relating to patni tenures are Regulations 
VIH of 1819 and I of 1820 and Acts VI of 1853 and VHl (B. C.) of 
1865. Regulation VIII of 1819 being an enactment relating to 
tenures is under*sec. 195 (c) of the Bengal Tenancy Act not affected by 
that Act, and the provisions of sec. 13 of that Act have no application 
to patni tenures {Gyanoda Kanth Rai v. Rramomnyi Dasi, 17 Calc., 162). 
But the provisions of secs. 15 and 17 of the Bengal Tenancy Act apply to 
patni tenures. The object of sec. 195 (c) is that nothing in the Bengal 
Tenancy Act should interfere with the patni law in respect of patni 
tenures, but that in other respects the Bengal Tenancy Act should be 
held to apply, as supplementing the patni law (Durga Prasad Bando- 
padhya v. Brindaban Rai, 19 Calc., 504). Where certain shares in certain 
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mahah were granted in a permanent lease along with certain jote lands 
situated in those mahah by one instrument which described it as a jiatni 
settlement, at a rent fixed in a lump and where in such a case there was 
no appropriation of the rent of the jote jamas as distinguished from those 
of the patni taluks : held that the settlement created by this lease cannot 
be regarded as a valid patni tenure although the parties may have 
originally agreed that the patni regulation will apply (Hayes v. Bidva 
Nand Thakttr, 3 C. L. J., 373). 

Dar-patni termvQB.-Dar-paini tenures are not included within 
the terms of clause (c) of sec. 195. “ The words ‘ in so far as it relates 
to those tenures, must,’ we think, be treated as expressly limiting the 
provision to enactments relating to patnis properly and strictly so called 
and as intended to exclude those which relate to tenures, which, although 
resembling patnis^ as dar-patnis, &c., are not strictly patnis, not possess¬ 
ing all the qualities of them.” Section 13 of this Act, therefore, applies 
to sales of tenures in execution of decrees {Mahomed Abbas 

Mandal v. Braja Sundari Dehi, 18 Calc., 360). So, notwithstanding a 
stipulation in a patni lease that on default of any inst.almcnt of rent, the 
landlord shall be entitled to realize it by the sale of the patni, the patni- 
dar is personally liable {Sourendra Mohun Tagore v. Sarnonwvi, 26 
Calc., 103). 

(onHrnctitm of Ad. 

CoiiMruel inn 

">' , , 196. This Act shall bo read 

Act to bo 

road subjoet. to subiect to evorv Act passed after its 
paBsod by comiiiencemeiit by the Lieutenant- 

L i c u 10 n a nt- * _ ^ % 

Oovornor of Govei'iior of Bengal in Council. 

Bengal in Conn- 
oil. 

“ In the absence of some such provision as this, the Bengtil Legislative 
Council would, owing to the wide extent of ground covered by this mea¬ 
sure of the Supreme Legislatuie, find itself practically debarred for .all 
time to come from dealing with almost every question affecting the rela¬ 
tions of agricultural landlords and tenants.” (Report of the Select Com¬ 
mittee, dated 12th February, 1885. Selections from papers relating to the 
Heng.al Tenancy Act, 1885, p. 389) Under sec. 5 of the Indian •Councils 
Act, 1892, (55 and 56 Viet., c. 14, s. 5,) the local legislature of .any province 
may with the previous sanction of the Governor.General repeal or amend 
as to that province any Act or Regulation of the Supreme Legislature. 
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SCHEDULE I. 


{See Section 2.) 
Repeal of Enactments. 
Regulations of the Bengal Code. 


Number and year. 

Subject of Rkoui.ation. 

Extent of kefeal. 

VIII of 1793 

A Regulation for re-enacting with 
modifications and amendments the 
rules for the Decennial Settle¬ 
ment of the Public Revenue 
payable from the lands of the 
zamindars, independent talukdars 
and other actual proprietors of 
land in Bengal, Beharand Orissa, 
passed for those Provinces re¬ 
spectively on the 18th September, 
1789, the 25th November, 1789, 
and the loth February, 1790, and 
subsequent dates. 

Sections 51, 52, 

53 . 54 , 55 , 64 
and 65. 

XII of 1805 

A Regulation for the settlement 
and collection of the Public 
Revenue in the zilla of Cuttack, 
including the parganas of Paitas- 
pur, Kummadichour, and Bagrae, 
at present included in the zilla of 
Midnapur. 

Section 7. 

V of 1812 

A Regulation for amending some 
of the rules at present in force 
for the collection of the land- 
revenue. 

Sections 2, 3, 4, 
26 and 27. 

XVIII of 1812 

A Regulation for explaining 
Section 2, Regulation V, 1812, 
and rescinding Sections 3 and 4, 
Regulation XLIV, 1793, 3 ”^ 
Sections 3 and 4, Regulation L, 
1795, ‘tnd enacting other rules 
in lieu thereof. 

The preamble 
and sections 2 
and 3. 

XI of 1825 

A Regulation for declaring the 
rules to be observed in deter¬ 
mining claims to lands gained 
by alluvion or by dereliction of 
a river or the sea. 

In clause i of 
Section 4, from 
and including 
the words “ nor 
'if annexed to 
a subordinate 
tenure” to the 
end of the 
clause. 
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ENACTMENTS REPEALED. 


Acts of the Bengal Council. 


TN'CMBBfl AND YEAR. 

Sl'JilJECT OK AOT. 

EXT»HT ok ItXPlAI,, 

VI of 1862 

An Act to amend Act X of 1859 (to 
amend the law relating to the recov¬ 
ery of rent in the-Presidency of Fort 
William in Bengal). 

The whole Act. 

IV of 1867 

An Act to explain and amend Act VI 
of 1862, passed by the Lieutenant- 
Governor of Bengal in Council, and 
to give validity to certain judgments. 

The whole Act. 

VIII of 1869 

An Act to amend the Procedure in 
suits between landlords and tenants. 

The whole Act. 

VIII of 1879 

An Act to dehne and limit the powers 
of .Settlement-officers, (t) 

1 

The whole Act, 

1 

Act of the Governor-General in Council. 

.S’UMUKll AND VBAU. 

SCMKt T f>K ,V r. 

Em KNI ok KEPl.M, 

X of 1859 

An Act to amend the law relating to 
the recovery of rent in the Presidency 
of Fort William in Bengal. 

The whole Act. 


(1) The followlntf section of the IJengsvl Tenancy (Anicudiuent) Act, further repeals 
Act V, U. C., of ISi,)!. Sec note, p. 

H. Bengal Act of 1894 (an Avl to remove doubts which have arisen in 

counectiou with the ic-settleiuent ut land-revenue in tern- 
Itcpeul »*f Uungal , , , i • i, i m 

Act V of iJjvM. poranly-settled areas, aiul to amenu tlio Bengal ieuaney 

Act, ISSo) is liciehy repealed. 


89 
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Forms or Receipt and Account. 
{See sections /)6 and 57). 
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Details of payments {Tenant's p)ortion). Details of payments {Landlord's portion). 
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See Calc%Ma Gazette, July 24 , 1889 , Sup , p. 1374 . ModiSed for Orissa (Sec Governraeiit Notification, No. 373 L. R., 2 l 8 t 
January, 1903 , Calcutta Gazette, January 28 th, 1903 , Part I, pp. 81 , 82 ). 
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10. Signature ol’ the landlord orTiis authorized ‘ “ agent. 
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SCHEDULE III. 

Limitation. 

(See section 184.) 

Part I. — Suits. 


DcRcHptlon of Suit. 


PeiiiKl of Time fr<uii wliich period 

Limitation. >>egins to r«in. 


I. To eject any tenure-holder or 
raiyat on account of any 
breach of a condition in res¬ 
pect of which there is a con¬ 
tact expressly providing 
that ejectment shall be the 
penalty of such breach. 


One year. 


The date of the breach. 


[i (d) To eject a non-occupancy 
raiyat on the ground of the 
expiration of the term of 
his lease. 


Six months. 


The expiration of the 
term.] 


i 

I 


For the recovery of an arrear : 
of rent [in a suit brought | 
by- 


(i) a sole landlord, 

(//) the entire body of land¬ 
lords, or 

(///) one or more co sharer 
landlords;] 

(d) when the arrear fell due 
before a deposit was 
made under section 6i on 
account of the rent of the 
same holding; 

(//) in other cases 


! 


Six months. | The date of the service 
I ofnotice of the deposit. 


Three years. 


[The last day of the 
agricultural year in 
which the arrear fell 
due.] 


3. To recover possession of land 
claimed by the plaintiff as 
an occupancy-raiyat [.a 
raiyat or an under-raiyat] 


Two years. 


The date of disposses¬ 
sion. 


The new article i (d) has been added and the words in brackets have 
been inserted by sec. 6i, Act I, IJ. C., of 1907 and Act I, H. If. C, of 1908. 
The words “the last day of the agricultural year&c” in art. 2, (i) have been 
substituted for the words “ the last day of the Bengali year in which the 
arrear fell due, where that year prevails, and the last d.ay of the month of 
Jeyt of the Amli or Fasli year in which the arre:ir fell due, where either 
of those years prevails” and the words “a raiyat or an under-raiyat” 
are substituted for the words an “occupancy raiyat ” in article (3). 
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Part II.- 

-Appeals. 


Doscnption of Appeal. 

Period of 
Limitation 

ITmo from which period 
begins to run. 

4. From any decree or order under 
this Act, to the Court of a Dis¬ 
trict Judge or Special Judge. 

Thirty days. 

The date of the de¬ 
cree or order ap¬ 
pealed against. 

5. From any order of a Collector 
under this Act, to the Commis¬ 
sioner. 

Thirty days. 

The date of the order 
appealed against. 


Part III. -Applications. 


6 . 


Description of Application. 


lYri«xl <»f Time from which jYerioii 

l.iuiitutioii. iH'gins to run. 


For the execution of a decree or 
order made under this Act, or 
any Act repealed by this Act, 
[in a suit between landlord and 
tenant to whom the provisions 
of this Act are applicable,] and 
not being a decree for a sum of 
money exceeding Rs. 500, 
exclusive of any interest which 
may have accrued after decree 
upon the sum decreed, but 
inclusive of the costs of execut¬ 
ing such decree ; except where 
the judgment-debtor has by 
fraud or force prevented the 
< xecution of the decree, in 
which case the period of limita- 
lii>n shall be governed by the 
prqvisions of the Indian Limita¬ 
tion Act, 1877. (Act IX of 
1708). 


Three years. 


,1) The date of the 
decree or order ; 
or 

(2) where there has 
been an appeal, 
the date of the 
final decree or 
order of the Ap¬ 
pellate Court: or 

(3) where there has 
been a review of 
judgment,' the 
date of the deci¬ 
sion passed on 
the review. 


Tiie words in brackets in article 6 h.ive been substituted by sec. 61, 
Act I, B. C., of 1907 and Act i, E. B. C., of 1908, for the words “ under 
this Act, or any Act repealed by this Act.” 
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Article 1 .—A landlord who his waived his ri^ht to sue for the can- 
celment of a lease on the raiyat’s failure to pay six successive instalments 
is not barred by limitation from suinvf for cancelment on further breaches 
of the covenant {Dull Chmd v. Meher Chand Sahu, 8 W. R., 138). But 
in a suit for the cancelment of a lease on the ffround of an alleged breach 
of its conditions, viz, the defendant’s failure to plant 3,000 betel-nut trees 
within five years from the dite of the lease, it was held that the plaintiffs 
cause of action was not a continuing or an annually recurring one, but 
accrued when the breach actually took place, {i. c,) on the expiration of 
the stipulated five years, and that plaintiff was bound to sue within one 
year from that date {Kali fCumal Majumdar Jumat /f/r, itW. R. 
452 : 3 B. L. R., App., 4 7). 

For a suit brought to eject a tenant for misuse of the land in a manner 
which has renderfed it unfit for the purposes of the tenancy, the period of 
limitation is two years under art. 32, Sch. II of Act XV of 1877, (Act IX 
of 1908) (Soman Gope v. Kat'hubar Ojka, 24 Calc., 160 : i C. VV. N., 233). 

Article 1 (a).—Section 43 has been repealed in Bengal, and the 
period of limitation for a suit for the ejectment of a non-occupancy raiyat 
on the ground of the expiration of the term of his lease has been trans¬ 
ferred to its more appropriate place, Schedule III. See note, p. 161. 

Article 2. —This.article includes a suit to recover under a lease, and 
there no distinction as to the form of the lease, or as to whether it is 
registered or not {Is/twari Ptasad Narain Sa/ii v. Crozody, 17 Calc., 469). 
Suits for rent founded on registered contracts in respect of lands subject 
to the provisions of the Tenancy Act are governed by the limitation pro¬ 
vided by this article (.lAtc/v/zj/c v. Mahomed AH Khan, 19 Calc., 1). A 
registered lease granted for building purposes and for establishing a coal 
depot, not being a lease of l.ind for agricultural or horticultural purposes, 
does not come within the operation of the Tenancy .Act and the limitation 
applicable to a suit for rent reserved in such a lease is that prescribed by 
art. 116 of the Limitation Act. (iianij^anj Coal Assoeia/ion v.Jadu 
Nath Ghosh, 19 Calc., 4S9). The period of limitation applicable to a 
suit for compens.ition for use and occuji.ition of land is six years under 
art. 120 of the Limitation (ll^atson Co, v. Pam Chand Datta, 2^ 
Calc., 799). 

• The words introduced into this article .and into article 6 by s. 61, Act 
I, B. C., 1907, it is said in the Select Committee's Report on the Bill, 
“will restore to suits for arrears of rent and to executions of rent decrees 
the rules of limitation origin.ally intended by the framers of the Act to ap¬ 
ply to such rent and execution proceedings, as to the applicability of 
which, as explained in the Note on Cl.ause 39 in the Statement of Objects 
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and Reasons, and in the note on clause 34 above, there may be some 
doubt.” 

See also notes to ss. 148 A, 158 B, 169, and 188 A, pp. 471 - 73 ) * 5 o 3 ) 

527, 597. 

Article 2 . («).—By a condition in the lease of a taluk additional rent 
became payable in respect of all lands, which, not being in a state of 
cultivation at the time of the lease, should be subsequently brought into 
cultivation, so soon as the lessee had enjoyed them rent-free for the space 
of seven years. Rent having become due under the condition on cert.ain 
lands, which had not been in a state of cultivation at the time of the 
making of the lease, the lessee deposited in Court, as the entire rent pay¬ 
able in respect of the taluk, the same amount as he had paid in previous 
years. In a suit brought a year after the lessor had notice of such 
deposit, to recover the entire rent payable in respect of the lands newly 
brought into cultivation, it was held that such suit, having been instituted 
more than six months after service of notice of such deposit on the lessor, 
was barred under sec. 31 of Bengal Act VIII of 1869 C/farw Sankar 
Senapati v. Bir Chandra Manikya, 4 Calc., 714'. But a suit for rent due 
for a period prior to a deposit being m.ade under Act VIII (B. .C.) of 
1869 is not barred, where the contention of the defendants is that the 
tenure was the depositor’s and that the rent was due from him and not 
from them (Ramdin Sin‘'h v. Chandi Prashad Siitirh, 21 W. R., 278), and 
this period of limitation does not apply to a deposit made before the rent 
is due ( Tara Mani Kunwari v. Jiban Mandar, 6 W. R., Act X, 98 ; 
Ahmed Hossain v. Keuimat, 8 W. R., 353 ; Surja Kant Acharya v. 
Hemanta Kumart, 20 Calc,, 49 ^. But see Mahomed Shuhurulla v. 
Rumya Bibi, 7 W. R., 487). The notice of deposit is to be served by 
the Court, and it is, therefore, to be presumed until the contrary be 
shown, that the notice was issued and duly served {Bijai Govind Singh 
V. Karu Singh, 18 W. R., S 30 - When co-sharer landlords are jointly 
and severally entitled to the rent claimed, the service of a notice of 
deposit of rent on any one of them will not reduce the period of limitation 
to six months, as prpvided in this article (Rup Chand Mahton v. Gudar 
Singh, 6 C. W. N., IS : 29 Calc., 283). If a tenant relies upon clause 
(a) Art 2 he must prove that there was an application within the terms 
ofsec. 61, sub-section (3) and that a proper deposit was made under 
sec. 61 and notice served on the landlord under sec. 63., {Mir Tapura 
Hossein v. Gopi Narayan, 7 C. L. J., 251). A suit by a co-sharer landlord 
when he sues for the whole rent making his co-sharers parties is governed 
by this article (Sashi Kumar Mirbahar v. Seeta Nath Banerjee, 35 Cal., 
744). See a.\%o Jogendra Nath Roy v. Nagendra Nath Roy, (n C, W. N., 
1026). The amendment by Act I, B. C., of 1907 and Act I, E. B. C., 1908 
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makes this article applicable to all suits for rent whether brought by a 
sole landlord or by a co-sharer landlord. 

• 

Article 2 (b).— The last day on which a suit for recovery of arrears 
of rent can be instituted under sec. 29, Act VIII (B. C.) of i86g, is the 
last day of the third year from the close of the year in which the rent 
became payable {Kashi Kant Bhattacharji v. Rohini Kant Rhattacharji, 

6 Calc., 325. See also Durf^a Das Chaturji v. Nobin Mohan Chosal, 

6 VV. R., Act X, 63 ; Umur Narain Puri v. Ararat Lai, 7 W. R, 
yyy •, Paikant Ram Rai yt. Sharfunnissa Begam, 15 W. R., 523; Haro 
Kumar Ghosh v. Kali Krishna Thakur, 17 Calc., 251 ; Barnamayi 
Dasi V. Barnamayi Chaudhurani, 23 Calc., 191). The limitation 
of three years allowed for a suit to recover arrears of rent must 
reckon, not from the date of instalments, but from the day of the year in 
which the arrear becomes due {Gobind Kumar Chaudhri v. Haro Gopal 
Nag, u VV. R., 537). This article does not appply to a suit brought by an 
assignee of arre.irs from the landlord (Mahendra Nath Kalamori v. 
Kailash Chandra Dogra, 4 C. VV. N., 605), unless the whole interest 
of the landlord is transferred {Sashi Kumar Mirbahar v. Seetanath 
Banerj/ce, 35 Cal., 744). The Rent Act recognizes payment in kind as 
rent. Nofl-payment in kind, therefore, must be deemed to be an arrear 
of rent and as such a suit may be brought to recover it within three 
years from the last day of the Bengali year in which it shall have become 
due. But inasmuch as the actual grain is not producible at any time 
within three years from the time when it became due, the money value 
of the gr.ain, as it stood when it was ready for delivery and ought to have 
been delivered, must necessarily be taken to represent the grain itself 
(Krishmlbandhu Bhattacharji v. Rotish, 25 \V^. R., 307). See note, 
p. 198. The right of a landlord to recover any sum payable by a tenant 
as drainage charges under Act VI, B. C., of 1880, accures not on the date 
on which the Collector assessed the amount payable by the tenant, but 
oil the date on which the landlord himself enters into an engagement 
with the government to pay the cost with which he is charged under 
the Act (Man Mohini Dasi v. Priya Nath Besali, 8 C. VV. N., 640). A 
suit to recover such drainage charges.is governed by cl. (2) Sch. Ill 
of this Act (Nafar Chandra v. Jyoti Kumar Mukhutji, 11 C. VV'. N., 57;. 

The word “tirrear” in the third column of this article means,“rent” in 
arrear, and where the Kasli year prevails, the suit must be brought with¬ 
in 3 years of the Jeyt year in which it fell due. The period of 
limitation is therefore not 3 years, but 2 years and 9 months (Ishsuar- 
dahari Singh v. Ram Brich Rai, 7 C. L. J., 106). A suit for the recovery 
of money payable in respect of the right to cut jungle for a certain 
time in governed by this article (Abdulla v. Asrafi,TC,.'L. J., 152). 
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When the period of limitation referred to in this article has expired, 
the plaintiff cannot be allowed to fall back upon art. 132, Sch. I of the 
Liiniatiun Act (A'a/i char an Bhaumik v. Harcndra Lai Rat, 4 C. L. *J., 
553 ). 

As regards the changes made by s. 61, Act 1 , B. C., 1907 in this 
article, jt is said in the Select Committee’s report on the Bill of 1906 : 

“The present state of affairs regarding limitation for the bringing of suits 
for recovery of rent is anomalous. By this amendment, which has been made 
on the suggestion of the High Court, wo have attempted to remove the anoma¬ 
ly. The change will affect those portions of the Province only where the Amli 
or Fadi year prevails. There will result a slight e.vtcnsion in favour of the 
landlords of the period of limitation, and there can bo no reasonable objec¬ 
tion from the tenants’ point of view. The present custom fulfils no parti¬ 
cular object.” 

Article 3. —The introduction of this article is due to a proposal of 
the Rent Commission, who in their report (Vol. 1 , § 158, p. 71) say : “We 
have provided that one year shall be the period of limitation for a suit by 
a raiyat against his landlord to recover the possession of a holding from 
which such raiyat has been illegally ejected by such landlord in anji case 
not governed by sec. 9 of the Specific Relief Act, 1 of 1877 ; in other 
words, for a suit intended to try not merely the question of dispossession 
without consent, but also the question of title.” The Select Committee 
qn the Bill observed regarding this article “We consider that a 
moderately short period of limitation should be fixed for the. recovery by 
an occupancy-raiyat of land comprised in his holding, and, following the 
precedent presented by sec. 81 of the Central Provinces Act, 1881, we 
have fixed the period at two years from the date on which he is ejected.” 
(Selections from papers relating to the Bengal Tenancy Act 1885. p. 242) 
In Ramzani Bibi v. Amu Baipari, (15 Calc., 317', it w.as held that this 
article relates to suits brought by an occupanev-raiyat against his land¬ 
lord, and not to a suit brought against a third party, who is a trespasser. 
In Chandra Kishor De v. Raj Kishor Mazumdar, (15 Calc., 450), it was 
similarly ruled that the suit mentioned in sec. 184, and Sched 111 , Part 
I, art. 3, of the Bengal Tenancy Act., 1885, means a suit by an occupancy 
raiyat as such, that is, an occupancy-raiyat claiming a right of occupancy 
as against his landlord. Then, in Saraswati Dasi v. Hari Taran 
Chakreevartti, (16 Calc., 741). >t was decided that this article applies to 
all suits by occupancy raiyats for the recovery of possession of land from 
which they have been dispossessed by their landlords, and in which the 
title of the raiyats is denied and put in issue. “ Their is nothing in the 
terms of the law," it was said, “to lead us to suppose that the legislature 
provided only for suits of a possessory nature, such as was previously 
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dealt with by sec. 27 of Bengal Act VIII of 1869.” This was followed 
in the case of Ramdhan lihadm v. Ram fCumffr De, (17 Calc., 926), in 
w^ich, it W.IS observed, but as an obilcr dictum^ by Ghose, J., that “the 
words of article 3 of the new Act seem to indicate, although the matter 
is not clear, that all suits for the recovery of possession wherein an occu¬ 
pancy right may be claimed are to be governed by the limitation pres¬ 
cribed in that article.” But in Julmati \..Kali Prasanna Ral, (28 Calc., 
F27 : 4 C. W. N., 803', in which the plaintiffs sued as occupancy raiyats 
to recover possession of land from which they had been dispossessed by 
the defendants, one of whom was one of their landlords (I, e. a co-sharer 
landlord) and the others were persons who had acted in collusion with 
him, it was decided by a Full Bench that this article was applicable. 
Then, in Rheka Singh v. Nakchhed Singh, (24 Calc., 40) it was ruled that 
the operation of the article is not restricted to suits against the landlord 
alone, and that it applies to a suit brought against a tenant with whom 
the land has been settled by the landlord. “We are not aware of any 
decision,” it was observed in this case, “(there is none reported) which 
limits the article against the landlord alone, and holds that it does not 
apply to a suit against a person holding under the landlord. The omis¬ 
sion lo ^d the landlord a.s a party would not in our opinion extend the 
perid of limitation from two to twelve years. It is the circumstance of 
the ouster, and the fac;t that a p.irticular person has ousted the plaintiff, 
which gives rise to the necessity of his proving his occupancy right as 
against th.it person and, therefore, in.ikes it necessary for him to sue to 
recover possession of the land, claiming it to be held by him as an occu- 
p.ancy raiyat.” .See also Rakhit A/a/ianl c v. Padda llauri, (9 C. W. N., 54). 
.So, too, when the dispossessing defend.ints have been inducted into the 
land by the agents of the landlord, {Chintamani Sahu v. Upendro Nath 
Sarnakar, 4 C. W. N., 326). .So where an occupancy raiyat is disposses¬ 
sed by a person who has purchased the rights of some of the tenants at 
auction in execution of a decree for arrears obtained by the landlord, 
such person must be held to be acting in collusion with the landlord and 
the suit is governed by this tirticle (.'fw/V/r/ffr////v. Ulfatunnissa 
Ribi,<j,C. L. J., 131). The two year’s period of limitation applies 
whether the dispossession be by a fractional l.indlord, the sole landlord, 
or the entire body of landlords {Paramesivar v. Kali Mohan, 28 
Calc., 127 ; 4 C. W. N., 800 ; Annada Sund.tri ChamUilini r. Kebalram 
Changa, 7 C. W. N., 542.) But when the landlord is no party to the 
suit and there is nothing to show that he had any hand in the ouster, the 
period of limitation applicable is twelve ye.irs, though the defendant may 
claim to hold under the s.ime landlord as the plaintiff {fradat v. Dalu, 
I C. W. N., 573). See also Maharam Ali v. Tukha Ali, (9 C. W. N., 
ccxxxi) ; and Ramijulla v. Ishab Dhali, (6 C. W. N., 702 ; 29 Calc., 610), 
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which overrules Hara Kumar v. Nasamdin, (4 C. W. N., 665), in which 
it was held that this article applies, if after the ouster the dispossessing 
defendants took a settlement from the landlord. If the suit is brought 
against the landlord, it is immaterial whether he is described as such in 
the plaint or not {per Chose J., in Ramdhau lUtadro v. Ram Kumar Dc, 
17 Calc., 930). Hut the special limitation of two years, as laid down in 
this article, does not apply to a case where an occup.ancy raiyat has been 
dispossessed from his holding by hi.s landlord, not as a landlord, but as a 
purchaser of the holding in execution of a decree for rent (Ahhai Charun 
Mukhurji v. TV///, 2 C, W. K., 175 ; Mahomed Khalil v. Hireudro Nath 
Bhuftaekarji, 5 C. L. J., 650) ; or as purchaser of the rij-ht, title and in¬ 
terest of a tenant at a sale held in execution of a rent decree obtained by 
him as a co-sharer landlord {/Irajo /O'shor Mahapatra v. Sarasxuati I't.iai 
6 C. W. N., 333), or to one where a suit is brought by a person 
who has purchased the right of an occupant tenant as against one 
who happens to be the landhrrd and who claims to maintain his posses¬ 
sion by virtue of a decree which he has obtained for possession .as 
against the occup.ant tenant, the morti>agor {Ditwhandhu Shaha v. /.alit 
Mohan Maitro, 1 C. W. X., 595). When a raiyat has been dispossessed 
by one co sharer landlord but his title has been recognised by al^parties 
concerned and the recognition has been up to within two years of the 
institution of the suit, the suit i.s not barred under this article (Saraf- 
udin Mandal \\ Chandra Maui Cupti', 5 ('. W. X., 4051. This article 
does not apply to a suit for the recovery of possession of homestead land 
not held as part of an occupancy holding (Ahdul v. Kuthan, l C. W. X., 
clxxi), or to suits brought by other than occupancy raiyats {per (ihose J., 
in Ramdhan Bhudro v. /iam Kumar lie, 17 Ciiht., 930), c. a., by under- 
raiyats for the possession of land sub-let to them by an occupancy-raiyat 
{Bhaghan Chandra Saha v. Jagneshar Ghosh, 2 C. W. X., cccxviii). 
This period of limitation runs from the date of actual dispossession. A 
plaintiff cannot h.ave a fresh start of limitation from the date of attach¬ 
ment by a Criminal Court under sec. .146, Crim. Pro. Code (Deo Naf-nin 
Chaudhuri v. Webb, 28 Calc., 86 : 5 C. W. N., 160). 

All this is changed in liengal by the substitution by s. 61 (3!, Act I, 
B. C., of 1907 of the words “a raiyat or an under-r.aiyat” for “an 
occupancy-raiyat.” 

Article /3. —This article applies not only to decrees under the Bengal 
Tenancy Act, but on its introduction into any territory, division or dis¬ 
trict to decrees made under “any .Act repealed by this Act,”—consequent¬ 
ly, to decree's passed under Act X of 1859 or Act VIII, H. C., of 1869, as 
the case may be. The words “inclusive of costs” in this article set aside 
the ruling of the High Court in Kadambini Dcbi v. Kailash Chandra 
Pal, (6 Calc. 554). Decrees for arrears of rent are decrees made under 
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the Tenancy Act within the meaning of this article, and the “ final decree ” 
mentioned in this article must be the final decree in the suit, and cannot 
be held to include an order in appeal upon an application to set aside 
that decree under sec. lo8 of the Code of Civil Procedure (Uaikanta Nath 
Miltra v. Aghor Nath Basu, 2i Calc., 387.) An application for the 
execution of a decree for rent made more than three years after the date 
of that decree is barred, even though the decree-holder has tcken some 
step aid of execution in the interval AW v. Gan^adhar Prasad^ 

I C. L. J., An application for execution of a decree for a sum 

not exceeding Rs. 500, obtained by a co-sharer landlord for his share 
of the rent is governed not by this article, but by art. 179 of Sch. II of the 
Limitaticjn Act {Kedir Nath Banurji v. Ardha Chandra Rai, 29 Calc., 
54 ; 5 C. W. N., 763). But this is changed by s. 61, Act I, IJ. C., 1907. 
See note to article 2, p. 615. 

Article 6. Limitation runs from date of decree.— Under 
sec. 58, Act VIII ( 15 . C.) of 1S69, limitation runs from the date of the 
decree and not from the dates of p,ayinent of instalments {Mamtazul Hak 
V. Nirbhai Sinjik, 9, Calc., 711 : 12 C. L. R., 318). Similarly, under the 
Tenancy .^ct, limitation runs from the date of the decree and not from the 
date fixed for payment of the decretal amount {Ram Sadoi Mukhurji v. 
Ihuarka Nath hfnkhnrji, 22 Calc., 644). .An acknowledgment of liability 
under s. 19 of the Limitation .-\ct made by a judgment-debtor to the 
decree-holder’s right to execute a rent decree gives the decree-holder a 
fresh starting point for counting the period of limitation prescribed by 
art 6, Sch. Ill (Harihar f.al v. Gunend/.i Prasad, 9 C. \V. N., 1025 ; 
Rakhal Chandra Tcwari v. Hcmanit^ini Ddn, 3 C. L. j., 347). 

Applications in continuation of former proceedings.— 
When the execution of decrees has been unavoidably stayed owing to 
proceedings in Court f. ,v, proceedings to set aside the decrees which 
it is sought to e.xecute, the Courts have mitigated the rigour of the provi¬ 
sions of the Limitation Act by regarding applications for execution made 
.after the expiry of the period of limitation, not as fresh applications for 
execution, but as applications made in continuation of former proceedings. 
This rule w.is first laid down in the case of Riant Ruhabildarini v. 
Na Jr Uosscin,{z'^ W. R., 183), which was followed in Paras Ram v. 
Gardncr,{\ .All., 355) ; Kaiyanbhai l)i/>rhand v. GhanasL\m Lai Jadtt- 
nathji, (5 15 om, 29) ; Issari Pasi v. Abdul k'halak, (4 Calc., 415) ; and 
Basant Lai v. Batul Bibi, (6 .All. 23). This doctrine was applied to a 
rent decree under Act VTII ( 15 . C.) of i86y in Chandra Pratlhan v. Gopi 
Mohan Saha, (14 Calc., 385), and to decrees under this Act in Baikanta 
Nath Mitra Wi A^rhore Nath Basu, {zi CaXc., ■, but only so far as 
regarded property mentioned in the former application. Sec also Ram 
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Sunday Sanyal Gopeshar Mustaji, Ca\c., 71b) •, .and f/ari Charan 
Basu V. Saiaidar, (12 Calc., 161). The decree-holder obtained a decree for 
rent on the i2th January 1892, and m.ade an application for execution on 
the loth March 1892, which was dismissed on the ground of informality 
on the 30th June 1892. On the ist July 1893, a temporary injunction was 
issued, restraining the decree-holder from executing the decree pending 
the decision of a suit brought by the judgment-debtor in which it was 
enter alia prayed to set aside the decree which had been executed. 
The suit was decreed by the High Court, but on appeal it was dis¬ 
missed and the injunction was discharged on the 20th May 1897 ; /ic.'d, 
that the application of the rent decree dated iSth May 1897 was barred ; 
the decree-holder was not entitled to a fresh starting point from the 
20th May 1897 {Sarup Ganjan Sint'k v. ll’a/son S'* Co., 6 C. W. N., 735)- 
Court fees.—Section 7, cl (ii) (c) of the Court Fees Act (VII of 1870' 
does not apply to a suit for possession of an occupancy holding brought 
by the tenant against the landlord, as well as the person whom the 
landlord has inducted into the land ; the Court-fee payable on the 
plaint in such a case must be computed on the market value of the pro¬ 
perty which the plaintiff seeks to recover, I'arzand Ali v. Mo/iant Lai 
Puri, (32 Calc., 268*. 
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ABANDONMENT: 

of permanent tenure, pp. 78, 79. 

when transfer of holding by occupancy-raiyat amounts to, p. 116. 
right of raiyat to abandon holding, s. 87, pp. 275-278. 
in case of, landlord before entering on holding under this section 
must give notice through Collector, S. 87 (2), p. 275. 
when landlord enters on holding under s. 87, occupancy-raiyat may 
sue to recover possession within two years and non-occupancy raiyat, 
within six months of date of publication of notice, S. 87 (3), p. 275. 
when holding has been sub-let by registered instrument, landlord 
before entering under s. 87 must offer it to sub-lessee for re¬ 
mainder of term on condition of payment of arrears, S. 87 
(4), p. 276. 

rulings under former law as to, p. 276. 
non-payment of rent when evidence of, pp. 276, 277. 
rulings under present law as to, p. 277. 
form and service of notice of abandonment, p. 279. 
limitation in suits for possession of abandoned holding, p. 279. 
sub-lessees protected against collusive abandonment by s. 87 (4), 
p. 279. 

rules for service of notice of, Appdx. I, Chap. V, pp. 633-636. 
form of notice of Jandlord’s intention to enter on abandoned holding, 
Appdi^ I, Schd. p. 666. 

ABATEMENT : See Reduction. 

ABETMENT: 

of illegal interference with produce amounts to abetment of criminal 
trespass under Penal Code, s. 186 (2), pp. 422, 586. 

ABWAB : 

is not rent, p. 28. 

all abwabs illegal, and stipulation for payment void, s. 74, pp. 2^2, 257. 

what abwabs have beep held to be illegal, pp. 255, 256. 

iatta, when an abwab and when not, p. 256. 

cesses not abwabs, p. 256. 

dak-cess’is not an abwab, pp. 256, 257. 

chaukidar’s pay not an abwab, p. 257. 

lessees cannot contract to pay, p. 257. 

res judicata regarding, p. 257 . 
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stipulation for piiyment of, in a permanent mukiirari lease is valid, p. 258. 
penalty for exaction by landlord from tenant of sum in excess of rent 
payable, s. 75, p. 258. 

s. 74 does not affect right of proprietor in piermanently settled area 
to grant permanent mtikarari leases on any termi he pleases, 
p. 258. 

landlord’s agent cannot retain, collected by him, p. 452. . 

ACCOUNT; 

statement of, tenant entitled to get, from landlord within 3 months 
of end of year, s. 57 (2), p. 204. 
landlord to keep copy of, s. 57 (3), p. 204. 

new provisions added by Act I, B. C., 1907 and Act, I, E. B. C., 1908 
p. 205. 

penalty for failing to give, or to keep copy of, s. 58 (2', (3), pp. 204, 
205. 

forms of, to be prepared and kept for sale at sub-divisional offices, 
s. 59, p. 208. 
form of, Sch, II, p. 612. 

ACCRETED LAND : 

acquisition of occupancy right in, p. loi. 

ACCRETION ; 

increase in area by, p. 183. 

ACQUISITION : 

of occupancy right under'the former rent law, pp. 91-93. 
of occupancy right by custom, p. 95. 

of land of holding by landlord for building and other purposes, s. 84, 
p. 267. 

ACT X OF 1859; 

in force in Orissa, pp. 4, 5. 

except so far as inconsistent with portions of Tenancy Act extended 
there, s. 2 (2) p. 5. 
in force in Darjeeling, p. 6. 
not in force in Angul, p. 6. 

in force in Manbhum and the Tributary Mahals, p. 7. 

ACT XXII OF i860: 

removed Chittagong Hill Tracts from jurisdiction of Civil Courts, p. 9. 
ACT VI, B. C., OF 1862 : 
in force in Orissa, p. 4. 
in force in Darjeeling, p. 6. 

in force in Manbhum and the Tributary Mahals, p. 7. 

ACT VIII, B. C., OF 1862 : see Zamindari Dak Act, 
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ACT IV, B. C., OF 1867 : 
in force in Orissa, p. 4. 
in force in Darjeeling, p. 6. 

in force in Manbhum and the Tributary Mahals, p. 7. 

ACT I OF 1868 (Geperal Clauses Act) : 
repealed by Act X of 1897, p. ii. 

effect of s. 6 in proceedings commenced under repealed Act, 
pp. II— 14. 

Act II. B. C., of 1869 (Chota Nagpur Tenures Act): 

is in force in Chota Nagpur, p. 7. 

ACT VIII, B. C., OF 1869 : 
is in force in Sylhet, p. 10. 
repealed by this Act, p. 11. 

ACT XVI OF 1869, (Bhutan Duars Act) : 
repealed, p. 8. 

repeal of, makes Civil Procedure Code applicable to Western Duars, 

p. 9. 

ACT IX OF 1872 (Indian Contract Act) : 

governs the relations of landlord and tenant in the town of Calcutta, 
. P- 3 - 

the relations of non-cultivating residents of a village with their land¬ 
lord are determined by the provisions of, p. 19. 

ACT XIV, OF 1874, (Scheduled District Act). : 

Act may be extended to any of the Scheduled districts under the 
provisions of, p. 7. 

ACT V, B. C., OF 1875 : See liengul Survey Act. 

ACT III, B. C., OF 1876 ; See Bengal Irrigation Act, 1876. 

ACT VII, B. C., OF 1876: Land Registration Act. 

ACT ill, OF 1877 : See Registration. 

ACT XV* OF 1877 ; See Limitation. 

ACT I OF 1879 : See Stamp Act. 

ACT I, B. C., OF 1879 tChota Nagpur Landlord and Tenant Proce¬ 
dure Act: 

replated by Act, VI, B. C., of 1908, p. 7. 

ACT VIII, B.C., OF 1879: 

repealed by this Act, p. ii. 

ACT IX, B. C., OF 1879 : see Wards' Act, 1879. 

ACT VI, B. C., OF 1880 : See Bengal Drainage Act, 1880. 

ACT IX B. C., OF 1880 : See Cess. 

ACT Ill, B. C., OF 1881 : See Bengal Court of Wardd Act, 1881. 

ACT XXV OF 1881 : 

Banki incorporated with Cuttack under the provisions of, p« 6. 

ACT 11 , B. C., OF 188a; Bengal Embankment Act. 
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ACT IV OF 1882: See Transfer of Property Act. 

ACT VIII OF 1885 • See Bengal Tenancy Act. 

ACT XX OF i88s : 

postponing operation of ss. 61—64 and Chap. XII of Act, pp. 2, 409. 
repealed by Act XII of 1891, p. 3. 

ACT VIII OF 1886 : 

amending Bengal Tenancy Act, p. 3. 

.^CT XXV OF 1885 : See Deposit and Distraint. 

ACT VII OF 1889 : See Succession. 

ACT V, B. C., OF 1894 : 

modifying Chap. X of Act, p. 3. 

repealed by s. ii of Amending Act (Act III, B. C., of 1898), p. 396. 
ACT III, B. C., OF 1895 : See Land Records Maintenance Act. 

ACT VII, B. C., OF 1895 ; 

repealed Act XVI of 1869 (Bhutan Duars Act), p. 8. 

ACT VIII, B. C., OF 1895 : See Bengal Sanitary Drainage Act, iSg 5 . 
ACT IV, B. C., OF 1897 (Chota Nagpur Commutation Act) : 

repealed by Act VI, B. C., of 1908, p. 7. 

ACT X OF 1897 (General Clauses Act) : 

rule contained in, as to effect of repeal of enactment, p. 1$. 
effect of provision of, in proceedings commenced under repealed 
Act, pp. 11—15. 

Act I of 1898 (Central Provinces Tenancy Act), 
is the rent law of Sambalpur, p. 6. 

ACT III, B. C., OF 1898 : 

repealing Act V, B. C., of 1894, p. 3. 

remodelling Chap. X and altering ss. 30, 31, 39, 52 and 119, pp. 3, 
133, 140, 143, 151, 192-193, 301-306, 
reproduction of ss. 8, 9, and 11 of, pp. 394-396. 
extended to Orissa by Government Notification, pp. 5, 301. 

ACT I, B. C., OF 1903: Bengal Tenancy {Validation) Act. 

ACT V, B. C., of 1903 : 

repealed by Act VI, B. C., of 1908, p. 7. 

ACT V, B. C., OF 1905 : 

repealed by Act VI, B. C., of 1908, p. 3. 

ACT I, B. C., OF 1907 :—came into force on 22nd May, I9f)7, p. v. 
assented to, by Governor-General on iith May 1907, p. 3. 

Changes made in Act by, pp. 2, 3, 27, 37, 71, 73, 76, 86-88, 91, 104,108, 
155. "83. «93. 205, 207, 229, 232, 233, 237, 258, 280, 308, 313, 317, 
321, 333 . 353 . 387. 390. 402, 407. 456, 457 . 466. 47 i. 473 . 477 . 486, 
495 . 497 — 500 . 503. 517. 526, 529. 531. 541. 543 . 545 . 587 . 597 , 599 . 
602,613,614,615,618,620. 
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ACT IV OF 1907: 

repealing Zamindari Dak Act, p. 33. 

ACT VI, B. C., of 1908 {Chota Nagpur Tenancy Act)'. 
is the Tenancy Act of Chota Nagpur, p. 2. 

ACT I, E. B. C., of 1908 (Tenancy Act for Eastern Bengal and Assam); 
passed on the 4th May 1908, p. 3. 

assented to by the Governor-General on 2Sth May 1908, p. 3. 
the changes introduced by the Bengal Tenancy (Amendment) Act I, 
B. C., of 1907, have been enacted for Eastern Bengal and Assam 
by, p. 3 - 

ACTS REPEALED : 

s. 2, p. 10, and Schd. 1 , pp. 608, 609. 

ADDITIONAL JUDGE : 

no appeal from decree or order of, in suit for recovery of rent, when 
amount claimed does not exceed Rs. too, and no question 
relating to title to land, or to some interest in land, or of right 
to enhance or vary rent, or of amount of rent has been decided 
s. 153, pp. 476-477. 

ADMISSIONS: 

by co-tenants p. 432. 

ADMITTED TO OCCUP.ATION : 

explanation of, used with reference to non-occupancy raiyat, s. 47, 
p. 164. 

ADVERSE POSSESSION : 

• mere discontinuance of payment of rent does not constitute, pp. 26, 
185. 

what is and what is not, pp. 185, 186. 

landldtd may plead, against his tenant, p. 186. 

possession of a tenant is not adverse to his landlord, pp. 428—429. 

proof of, of service tenure, p. 567. 

AGENT: 

landlord’s liability for acts of distraint committed by, p. 422. 

Naib or guniashta to be recognized agent of landlord for purpose of 
rent suit, s. 145, p. 450. 

power for landlord to act through, s. 187, p. 588. 
joint landlords to .act collectively or through common agent, s. 188, 
p. 588. 

meaning of “authorized” in s. 188, p. 592. 

AGORE BATAI SYSTEM : 

of dividing produce, description of, p. 238. 
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AGREEMENT: See Compromise. 

to pay enhanced rent in case the tenant raises a particular crop, is not 
protected by sec. 29, (iii>, p. 132. 

power of Revenue-officer to give effect to, in framing record-of-rights 
and deciding disputes under Chap. X, s. 109B, pp. 369, 370. 
powers of Revenue-officer to settle rents on, s. 109C, p. 371. 

AGRICULTURAL LAND : Sat Land. 

AGRICULTURAL YEAR ; 

definition of s. 3 (ii), pp. 38, 39. 

different agricultural years, where prevalent, p. 39. 

AIMA TENURE : 

may be an estate, p. 16. 

ALTAMGHA GRANTS : 
may be estates, p. 16. 

AMENDMENTS : See Aci III, B. C., of /A?j’and Bens^al Tenancy Act. 
of Bengal Tenancy Act, pp. 3, 133, 140, 143, 151, 192, 301-306, 394, 
405. 

AMLI YEAR : 

when commences and where prevalent, p. 39. 

ANGUL: 

Bengal Tenancy Act not in force in, p. 4. 

neither Act X of 1859, nor Act VIII of 1885 extended to, p. 6. 

rent law of, pp. 5, 6. 

APPEAL : 

order of Collector on application for commutation of produce-rent 
subject to appeal in like manner as if it were an order made in 
an ordinary revenue-proceeding, s. 40 (51, p. 153. 
against an order of the collector imposing fine or awarding compensa¬ 
tion under s. 58, lies to the Commissioner of the Division, s. 58 
{(s), p. 206. 

no appeal from order of Collector appraising or dividing produce, 
s. 70 (5), p. 241. 

no second appeal in suits for rent exacted, p. 2;9. 
no appeal from order of Civil Court under s. 84 as to acquisition of 
land for building purposes, p. 268. 

no appeal from order of Court directing tenant to attend and point 
out boundaries of land to be measured, s. 91, p. 291. 
no appeal from order rejecting an application under s. 93 for appoint¬ 
ment of common manager, p. 295. 

an appeal to lie to superior Revenue authorities from every order 
passed by Revenue-officer prior to final publication of record- 
of-rights on an objection made under sec. 104 B (3), or sec. 104 
• E, s. 104 G, p. 341. 
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Appeal :— (continued). 

Special Judge has jurisdiction to hear, regarding disputes and settle¬ 
ment of rent relating to land outside the district but included 
in an estate recorded in the collectors’ book of the district, 
p. 35 >• 

to lie from decisions of Settlement-officer to Special Judge and from 
decisions of Special Judge to High Court in proceedings under 
ss. 105 to 108 of Chap. X, where a settlement of land revenue is 
not being or is not about to be made, s. logA, p. 366. 
no first appeals from orders under s. 105 of former Chap. X, p. 367. 
no second appeal to High Court from decisions of Special Judge in 
appeals from orders of Revenue Officers with regard to settle¬ 
ment of rents, pp. 367, 368. 

Court-fee duty on second appeals, p. 36b. 

appeals to lie from settlements, or decisions by Revenue Officers 
made or given within 30 days of commencement of Amending 
Act, if presented within 30 days from date of settlement or 
decision, s. 9 of Amending Act, p. 395. 
no appeal from order of Civil Court in distraint proceeding, but com¬ 
pensation for wrongful distraint may be sued for, s. 140, p. 419. 
no appeal from order of District, Additional, or Subordinate Judge in 
suit for recovery of rent when amount claimed does not exceed 
Rs. too, s. 153 (a), pp. 477, 480. 

or when order is passed by officer specially empowered with 
final jurisdiction up to Rs. 50, s. 153 (6), pp. 477, 481. 
unless question relating to title to land, or interest in land, or a 
question of right to enhance or, vary rent, or of amount of rent 
payable annually is decided, s. 153, pp. 476, 477. 
a question as to regularity of sale proceedings is not a question of 
an interest in land. Explanation to s. 153, p. 477. 
rulings relating to appeals, p. 478. 
rulings relating to second appeals, pp. 478-480. 

rulings in cases wherein claims do not exceed one hundred rupees, 
pp. 480, 481. 

rulings in cases in which questions relating to title in land or to some 
interest in land as betvveen parties having conflicting claims 
thereto are involved, pp. 481, 482. 

rulings relating to cases in which questions of the right to enhance 
or vary rent are involved, pp. 482, 483. 
rulings regarding cases in which questions as to amount of rent 
annually payable are involved, pp. 483-485. 
no appeal lies from order setting aside sale under s. 173, p. 539. 
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Appeal •.—(coniinued.) 

a second appeal lies, in an application to set aside sale under s. 173 
or s. 311, C. P. C., when auction-purchaser is benamidar^ as the 
order is one under s. 244, C. P. C., p. 540 - 
no appeal lies from an order under s. 174 setting aside sale, p 545. 
from decree or order under this Act to District or Special J udge, to be 
brought within 30 days, Schd. Ill, Art. 4, p. 614. 
from any order of Collector under this Act to Commissioner to be 
brought within 30 days, Schd. Ill, Art 5, p. 614. 

APPLICATION : 

for commutation of produce rent to whom to be made, s. 40 (2) 
p. 152. 

Board of Revenue’s instructions for guidance of officers in.disposing 
of, for commutation of produce rent, p. 154. 
when tenant may present, to deposit rent in Court, s. 61, pp. 213-215. 
for appraisement or division of produce, s. 69, pp. 236, 237. 
for registration of landlord’s improvement, s. 80, p. 263. 
to record evidence as to improvement, s. 81 (i), p. 264. 
for appointment of common manager, s. 93, p. 293. 
for recording of particulars specified in sec. 102, s. 103, p. 317. 
for settlement of rents when a settlement of land revenue is not 
, being or is not about to be made, s. 105, pp. 347-349. 
for distraint, cases in which may be made, s. 121, p. 409. 
for distraint, what to specify, s. 122, p. 411. 
procedure on receipt of, for distraint, s. 123, pp. 412-413. 
to set aside ex parte decree, deposit on, s. 153A, p. 486. 
for determination of incidents of tenancy, s. 158(1), p. 494. 
for execution of decree obtained by one or more co-sharer landlords 
by the sale of the tenure or holding, notice of to other co-sharers, 
s. 1586(2), p. 503. 

for execution of decree for arrears of rent by sale of tenure or holding 
what to contain, s. 162, p. 518. . 

for service on incumbrancer of notice declaring incumbrances to be 
annulled, s. 167, p. 522. 

for declaration that land has ceased to be char or diara land, s. 180 
(3), P- 555 - 

for execution of decree or order under this Act, or any Act repealed 
by this Act, for sum not exceeding Rs. 500, limitation in case of, 
art. 6, Sched. Ill, Pt. Ill, p. 614. 

what is application in continuation of former execution proceeding, 
p. 621. 

form of, for registration of landlord’s improvement, Appdx. I, Sched. 

I, p. 657. 
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APPLIES : 

in the proviso to s. 174 means “ applies and prosecutes,” p. 545. 
APPORTIONMENT ; 
of rent, pp. 246-249. 

under Estates Partition Act (V, B. C., of 1897), p. 246. 
of cesses, p. 249. 

all co-sharers must be made parties to suit for, p. 250. 
separate payment of rent not conclusive evidence of, p. 250. 
APPRAISEMENT : See Produce-rents. 

APPROPRIATION : See Payments. 

of payments of rent, s. 55, pp. 199—200. 

of the expenses of the preparation of a record-of-rights, s. 114, p. 389. 
ARBITRATION : 

suit for enhancement under s. 30 may be referred to, pp. 133, 138. 
AREA ; 

when exceeds too bighas, tenant to be presumed to be tenure-holder, 
s- S (5) PP- 53. 56 . 

tenure-holder’s rent ni.iy be increased on ground of increase in, p. 57. 
of tenancy, alteration of rent in respect of alteration of, s. 52, 
pp. 180, 181. 

in suit for additional rent for increase of area, it is not now necessary 
to indicate particular plots added to, sec. 52 (5), p. 182. 
increase in, by accretion, p. 183. 
increase in, by encroachment, p. 184. 
increase in, found on measurement, p. 186. 

what plaintiff must prove in suit for additional rent on account of 
increase in, pp. 186-188. 

oral evidence when inadmissible to prove, p. 188. 
right of land-lord to claim back rent for additional area in the use and 
occupation of the tenant, p. 188. 
reduction of rent for decrease in, pp. 188-190. 

suit for alteration of rent on account of alteration of, cannot proceed 
•at the instance of a fractional co-sharer, p. 194. 
of Jand to be specified in suit for recovery of rent, s. 148 ( 3 ), p. 4581 
ARREAR: 

in s. 161 includes interest decreed under s. 67 or damages awarded 
in lieu of interest under s., 68 (i), p. 33. 
no certificate under Act VII of 1889 required to collect, cff rent due 
to deceased prerson, pp. 77,402. 
liability of heirs of occupancy raiyat for, p. 1 18. 
of rent, what is, s. 54 (3), p. 197, s. 161 {c), p. 517. 
instalment not paid up tg the sunset of the last day for payment be¬ 
comes, p. 197. 
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Arrear ■.—(conitHued). 

of rent, permanent tenure-holder, raiyat at fixed rates, and occupancy 
raiyat cannot be ejected for, but tenure of holding may be sold 
for, s. 65, p. 221. 

former law as to ejectment for arrears of rent, pp. 221, 222. 
present law, pp. 222, 223. 

rent a first charge on tenures and holdings, s. 65, pp. 2*3-226. 
arrears of road cess, but not of interest, included under head of, 
p. 226. 

execution of decree for, pp. 226-228. 

rights of fractional co-sharers in executing decrees for, pp. 228, 229. 
non-occupancy and under-raiyats* liable to ejectment for, s. 66 (i), 
p. 229. 

decree for ejectment for, what to specify and when to be executed, 
s. 66 (2), (3), pp. 229, 230. 
effect of assignment of, p. 230. 
of produce rent, p. 230. 
waiver of right to eject for, p. 231. 

interest on, runs at 12 p. c., or at 12.J p. c., in Bengal, s. 67, p. 232. 
interest on, roust be decreed, p. 232. 
interest on, due only at end of each quarter, p. 232, 233. 
contracts for payment of interest on, made after passing of Tenancy 
Act, p. 234. 

•contract modifying the provisions of s. 67 as to payment of interest 
on, can be made, p. 235. 

damages for, withheld without reasonable cause, or defendant im¬ 
properly sued for, s. 68, p. 235. 
limitation in suits for, p. 236. 

suits for, must include all rent due at time of institution, p. 424. 
statutory disabilities in suits for, p. 425. 

landlord not bound to proceed against other than recognized tenant 
for, p. 429. 

landlord may sue the real tenant for, p. 43'- 
rulings as to set-off in suits for, pp. 433, 434. 
effilct of ex-parte and unexecuted decrees for, pp. 442-444, 
limitation on landlord’s right to bring successive rent suits, s. 147, 
PP- 433-434. 

plaint in suit for, what to specify, s. 148 (b\ p. 45S. 
procedure in suits for, s. 148, pp. 457-470. 
application of provisions of s. 188 in suits for, pp. 595, 596. 
to include interest decreed under s. 57, or damages awarded under 
s. 08 , i. i6t <<r), p, 517. 
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Akrear : —{continued). 

provisions of this Act as to recovery of, to apply to suits for recovery 
of arrears of rent for rights of pasturage, forest rights, rights of 
fisheries, &c., s. 193, p. 603. 

suit for, when deposit of rent has been made under s. 61, to be 
brought within six months of date of deposit, Schd. Ill, Art. 2 
(a), pp. 613, 616. 

suit for, when no deposit has been made under s. 61, to be brought 
within thiee years of last day of year in which deposit fell due, 
Schd. Ill, Art. 2 {b), pp. 613, 617. 

ARREAR OF RENT ; 

includes interest decreed under Sec. 67, or damages awarded under 
sec. 68 (I), pp. 33, 517. 

ASSAM : 

rent law of, p. 7. 

.ASSAM VALLEY DISTRICTS : 

List of districts comprising, p. 7. 

rent law of, p. 10. 

ASSESSORS : 

Collector may appoint, to assist Revenue-officers in appraising or 
dividing produce, s. 70 (t), p. 240. 

Local Government may make rules for appointment of assessors to 
assist Court in estimating compensation for raiyal’s improve¬ 
ments, s. 82 (5), p. 265. 

ASSIGNEE : 

a suit brought for rent by an assignee of a hindlord against a tenant 
is a suit for rent, p. 30. 

of decree for arrears of rent may not apply for execution, unless 
landlord’s intetest in land is vested in him, s. 148(/;), p. 463, 464. 

ASSIGi'tMENT : 

effect of, of arrears of rent, p. 230. 

of decrees for arrears of rent, pp. 468-470. 

ATTACHMENT ; 

when distrained property is under, order for distraint to prevail, but 
surplus proceeds not to be paid without sanction of Court 
ordering attachment or sale, s. 139, p. 419. 

order of, and proclamation of sale to be issued simultaneously, when 
holder of decree for arrears of rent applies for execution by sale 
of tenure or h6lding, s. 163 (i), p. 518. 

tenure or holding under attachment in execution of decree for arrears 
due thereon to be released from, only on payment into Court of 
amount of decree with costs, or on confession of satisfaction by 
decree-holder, s. 170 (2), p. 530. 
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'Cl- 

Authorized * 

meaning of, in s. i88, p. 592. 

BACK RENT : 

right of landlord to claim, for additional area in the occupation of the 
tenant, p. 188. 
transfer of, p. 245. 

BANKAR: 

meaning of, p. 605. 

BANKI : 

incorporated with Cuttack by Act XXV of 1881, p. 6, 

BARABHUM : 

certain portions of Act VI, B.C., of 1908 extended to, pp. 7, 17. 

BASTU LAND : Homestead Land. 

BATTA: 

when an abwab and when not, p. 256. 

BENAMIDARS : 

cannot sue for ejectment, p. 286. 

BENGAL COURT OF WARDS ACT, 1881. 

interest on arrears or other demands payable to managers of Court 
of Wards estates, recoverable as rent, p. 31. 

BENGAL DRAINAGE ACT, 1880. 

drainage charges payable by the tenant to the landlord under, re¬ 
coverable as rent, p. 30. 

BENGAL; 

rent law of, p. 4. 

list of Districts constituting the province of, p. 4. 

BENGAL EMBANKMENT ACT : 

Act II, B. C , of 1882, claims under, recoverable as arrears of rent of 
patni tenures, p. 31. 

BENGAL IRRIGATION ACT, 1876 ; 

sums payable to Government by any person who has entered into an 
agreement to collect water rates for Government, recoverable as 
rent, p. 30. 

BENGAL MUNICIPAL ACT, 1884 : 

Bengal Tenancy Act does not by its own operation extend to any area 
constituted a Municipality under the provisions of, and specified 
in a notification by the Local Government, s. 1(3), pp. 2, 4. 

BENGAL SANITARY DRAINAGE ACT, 1895 = 

sums payable to holders of estates or tenures under, recoverable as 
rent, p. 31. 
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meaning of “agricultural year,” where, prevalent, pp. 38, 39. 

BENGAL SURVEY ACT: 

Act V of 1875, C., claims under, recoverable as rent, p. 30. 

Local Government may make rules, conferring on Revenue-officers 
any power exercisable by any officer under Bengal Survey Act, 
1875, s. 189 (i) (,d), p. 598. 

Deputy and Assistant Superintendents of Survey vested with powers 
specified in s. 189 (t) {6), Rule 41, Chap. VI, Appdx. I, p. 638. 

BENGAL TENANCY ACT : 

passed on the 14th March, 1885, p. i. 
not a complete code, p. i. 
time of cornmencement of, s. i (2), pp. i, 2. 
local extent of, s. i (3), p. 2. 

does not extend by its own operation to Calcutta, certain Municipali¬ 
ties, Orissa, or the scheduled districts, but may be extended to 
Orissa or any scheduled district or part thereof, s. i (3>, p. 2. 
history of, pp. i-xvii. 
objects of, p. xiii. 
amendments of, p. 3. 

not in force in Darjeeling, Sambalpur and Angul, p. 4. 
what portions of, have been extended to Orissa, p. 5. 
provisions of ss. 56, 58 (2), (3) and 84 of, extended to Sonthal Parganas, 
pp. 4 , 6 , 7. 

not in force in Angul, p. 6. 

certain sections of, extended to the districts of Haz.iribagh, Ranchi, 
Palamu and Singhbhum, p. 7. 

as amended by the amending Acts, including Act, i, E, IJ. C., of 1908 
but excepting Act I, B. C., of 1907, is in force in the province of 
Eastern Bengal and Assam, except Jalpaiguri, the Hill Tracts of 
Chittagong, Sylhet, Cachar and the Assam valley districts, p. 8. 
extended to Jalpaiguri, subject to certain modifications, pp. 8, 9. 
application of, to non-agricultural land, p. 23. 

relation of landlord and tenant must exist before provisions of, can be 
applied, p. 170. 

modifications introduced into Chap. X by the amending Act of 1898, 
p. 3 °*- 

jurisdiction in proceedings under, s. 144, p. 449. 
restrictions on exclasion of Act by agreement, s. 178, pp. 548—550. 
does not affect ghatwali or other service tenure, s, 181, p. 558. 
subject to local custom or usage, applies to homestead land, s. 182, 

p. 567. 

does not affect custom, usage or customary right not inconsistent 
with, or expressly or impliedly abolished by it, s. 183, p. 574. 

4C 
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Bengal Tenancy Act •.—{Continued). 

does not affect powers and duties of Settlement-officers, s. 195 (a), 
p. 605. 

or realization of rent in Government or Wards’ Estates, s. 195 {b\ 
p. 606. 

or avoidance of tenancies and incumbrances by sale for arrears of 
Govt, revenue, s. 195 (c), p 606. 
or partition of revenue-paying estates, s. I 95 (rf), p. 606. 
or patni tenuies, s. i95(<’), p. 606. 

or any special or local law not expressly or impliedly repealed, s. 195 
(/), p. 606. 

to be read subject to Acts hereafter passed by Lieutenant-Governor of 
Bengal, s. 196, p. 607. 

portions of Bengal Tenancy Act made applicable to Chota Nagpur 
division. Appendix V, pp. 706, 707. 

BENGAL TENANCY (VALIDATION) ACT : 

is an Act to validate certain transfers of permanent tenures and hold¬ 
ings at fixed rate, pp. 82, 83. 
provisions of ss. i to 3, pp. 83, 84. 
object of, pp. 84, 85. 

BEQUE.ATH : See Transfer. 

permanent tenure may be bequeathed, s. it, p. O9. 
whether occupancy rights can be bequeathed, p. 119, s. 178(3) (<■/', 
p. 549. 

non-occupancy rights may in accordance with local usage be be¬ 
queathed, p. 157. 

right to bequeath ghatwali or service tenure not affected by provisions 
of Act, s. 181, p. 558. 

BIDDING : 

meaning of, 321. 

BHAOLI SYSTEM : See Produce-rent. 

BHUTAN DUARS ACT; 

repealed by Act VII, B. C., of 1895, p. 8. 

repeal of, makes Civil Procedure Code applicable to Western' Duars, 
p, 9. 

BOARD OF REVENUE : 

instructions of, regarding receipt and payment of landlord’s fees, p. 76. 
instructions of, regarding local enquiries as to prevailing'rate, pp. 140, 
141. 

price-lists prepared by Collector to be submitted to and to be approv¬ 
ed or revised by,—error in price-lists may be corrected with sanc¬ 
tion of, s. 39 (3) (4), p. 150- 

may direct the revision of record-of-rights, s. 104 G(2), p. 341. 
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BOARD OF REVENUE -.-{continue^. 
instructions of, as to period of revision of record-of-rights under s. 104G 
(2), P.-342. 

power to revise price-lists of staple food-crops, s. 39 (4), p. 150. 
instructions of, for guidance of officers dealing with applications for 
commutation of produce rents, p. 154. 
instructions of, as to standard of measurement, p. 293. 
instructions of, regarding custody, inspection and grant of copies of 
settlement records, p. 396. 

instructions of, regarding levy of Court, process and copying fees, in 
Survey, and Settlement cases, pp. 397 —400, 
to prescribe fee to be paid by purchaser of estate or tenure at sale for 
arrears for service of notice of annulment of incumbramnce, s. 167 
(2), p. 523 - 

survey and settlement rules of, when legal, p. 599. 

fees for service of notice on incumbrancer, p. 525 and Appdx. I. Chap. 

VI 1 , Rules lot—104, pp. 655-656. 
forms of records of rights prescribed by, Appdx. II, pp. 643-652. 

BOUNDARIES : 

of land to be specified in plaint in suit for recovery of rent. s. 148 {b), 
pp. 458, 465-466. 

BREACH : 

of conditions of contract, liability to ejectment for, ss. to, iS(6), 25 
W, 44 PP- 63 80, 112. 159. 

suit for ejectment of tenure-holder or raiyat for breach of condition to 
be instituted within one year of breach, art. 1 of Schd. HI, pp. 
69, 118, 613, 615. 

of contract, compensation for, s. 155, pp. 487—488. 

BUILDING : 

occupvicy rights could not be acquired under former law in land 
covered with, p. 94. 

acquisition of land of holding for building and other purposes, s. 84, 
p. 267. 

BURDEN OF PROOF : See Onus of proof. 

BURNING OR BURYING GROUND : 

a protected interest in case of sale of tenure or holding for arrears, 
s. 160 (ri, p. 514. 

BUTWARA PAPERS: 

value of, as evidence, p. 439. 

CALCUTTA, THE TOWN OK : 

Tenancy Act not in force in, s. i (3), p. 2. 
definition of, added by Act I, B. C., 1907, p. 2. 
rent-law of, p. 3. 
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CALCUTTA, THE TOWN OF -.—(continued.) 

saving of existing rights and obligations in, p, 4. 
inclusion of any area in, not to affect occupancy rights already accru¬ 
ed therein, s. 19 (2) p. 90. 

Calcutta Municipal Act, 1899. 

meaning of the town of Calcutta in, s. i (3), p. 2. 

CANAL’: 

a protected interest in case of sale of tenure or holding fo^ arrears 
s. 160 (4 p. 514. 

CASTE: 

of raiyat, when may be Uken into consideration when determining 
rate of rent, s. 31 (c), p. 139. 

CERTIFICATE : 

under Act VII of 1889 not required to collect arrears of rent due to 
deceased person, pp. 77, 426. 

of Collector of necessity of acquiring land of holding for building and 
other purposes, not conclusive, p. 267. 

CERTIFICATE PROCEDURE : 

recovery of arrears by, in certain areas, s. is8A, pp. 497—502. 
under Act VII B. C., of 1868, and Act I, B. C., of 1895 for recovery 
of rent in Government or Wards’ Estates not affected by Tenancy 
Act, s. 195 {b), p. 605. 

CESS : .See Abwab, Dak-Cess. 

Cess Act UX, B. C., of 1880) sums due under, are not rent, though 
recoverable as such, pp. 31, 32, 33. 
cesses are rents for the purposes of Sec, 153 p. 3I. 
cesses only personal debts, p. 31. 

when they cannot be recovered under Public Demands Recovery Act, 
P- 31 . 

tenure or holding on which cesses have been assessed may be sold in 
execution of decree for arrears of, p. 32. 
road-cess included under the term “ rent ” in s. 65, p. 226. 
damages under s. 68 may be awarded for non-payment of, p. 236. 
apportionment of cesses, p. 249. 
imposition of illegal cesses prohibited, s. 74, p. 252. 
is not abwab and a contract to pay more than the proportion payable 
by the tenant is legal, p. 256. 

disabilities under Cess Act in suits for recovery of arrears of rent, 
p. 425. 

cess returns, rulings regarding, p. 425. 

provisions of s. 174 applicable to sales in execution of‘ decrees for 
road cess, p. 541. 



INDEX, 


726 


CHAR OR DIARA LAND; 

raiyat of, not to acquire right of occupancy in land until he has held 
it for 12 years, and meanwhile to pay such rent as may be agreed 
on, s. 180 (i), p. 555. 

Collector on application of landlord or tenant may declare that land 
has ceased to be, s. 180 (3), p. 555. 
definition of, p. $§8. 

CHAUKi’DARI CHAKARAN land : See Service Tenures. 

the condition of, on resumption by Government and settlement with 
the zemindar., p. 404. 

CHAUKIDARI TAX; 

not rent and not recoverable as such, p. 33. 
when may be recovered as such, ruling as to, p. 33. 
not an abwab, p. 257. 

CHITTAGONG ; 

Noabad taluks in, are not estates but tenures, p. 17. 

CHITTAGONG HILL TRACTS ; 
no special rent law in, p. 10. 

CHITTAS ; 

rulings regarding, p. 439. 

CHOTA NAGPUR; 

has a Tenancy Act of its own ; Act VI, H. C., of 190S, p. 2. 
rent law current in, p. 7. 

portions of Tenancy Act applicable to, App. V, pp. 706-707. 

CIVIL COURT; 

procedure to be followed by, when permanent tenure or holding at 
fixed rates is sold in execution of decree other than decree for 
atvears of rent, s. 13, p. 73. 

no suit lies in, to call in question the propriety of order under s. 40, 
p. 155. 

to give receipt for deposit of rent, which will operate as a valid 
'acquittance, s. 62, pp. 216—217. - 
has power to authorize acquisition by landlord of land of holding for 
building and other purposes, s. 84, p. 267. 
limitation of jurisdiction of, in matters relating to rent, where a settle¬ 
ment of land revenue is being or is about to be made, s. 104 H, 
pp. 342-346. 

bar to Jurisdiction of, when a settlement of land revenue is not being 
or is not about to be made, s. 109, p. 365. 
stay of proceedings in, during preparation of record of rights, s. lu, 
P- 37S- 
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Civil Court -.—{continued). 

limitation of jurisdiction of, in matters other than rent relating to 
record of rights, s. iii. 4 , p. 377. 

stay of suits in, in which certain issues arise, s. iiiB pp. 378—380. 

special register of suits to be kept by, in forms prescribed by Local 
Government, s. 146, p. 452. 

regard to be had by, to entries in record of rights, s. 1478, p. 456. 

CIVIL PROCEDURE CODE : 

made applicable to Western Duars by repeal of Bhutan Ouars Act. 
p. 9. 

provisions of s. 373, for withdrawal of suit not affected by provision 
prohibiting landlords from bringing rent-suit until lapse of three 
months, s 37 (2), p. 147. 

provisions of Chap. XLII of, to apply to second appeals from deci¬ 
sions of Special Judge under Chap, X, s. 109A (3), p. 366. 

High Court has power to modify Civil Procedure Code in its appli¬ 
cation Ao landlord and tenant suits, s. 143 (i), p. 424. 

no such rules yet made, p. 424. 

subject to High Court Rules, Civil Procedure Code to apply to such 
suits, s. 143 (2), p 424. 

regard to be paid by, to entries in a record-of-rights, s. 147B, p. 456. 

what sections of, do not apply to suits for recovery of rent, s. 148 (a), 
PP 457—458. 464—465 

ss. 278 to 283 of, do not apply to a tenure or holding attached in exe¬ 
cution of arrears due thereon, s. 170 (i), p. 530. 

sect. 3to.4, C. P. C., does not apply to tenure or holding attached in 
execution of decree for rent, s. 170, pp. 530, 533—535. 

CLAIMS ; 

to attached tenures or holdings, p. 532. 

COLLECTION PAPERS: 

rulings regarding, pp. 439, 441. 

COLLECTOR: 

meaning of, in this Act, s. 3 (16), p. 40. 

Sub-divisional officers vested with powers of a, under ss. 12, 13, 15, 
69 to 71 of this Act, pp. 40, 41, 72, 239. 

Deputy Collector of Howrah invested with powers of, under ss. 69— 
71', pp. 40, 4'. 72, 239. 

Senior Deputy Collector of Gaya invested wit^i powers of, under ss. 
69 — 71 , pp- 40 , 41, 239- 

appointment of an officer to perform the functions of, under particular 
sections does not make him a collector “ for all the purposes of 
the Act,” p. 41- 



INDEX. 


727 


COLT.ECTOR {continued). 

to serve notice on and pay fee to landlord on transfer of, or succession 
to, permanent tenure, ss. 12—15, PP- 70 -- 75 - 
preparation of price-lists of staple food-crops by, s. 39, pp. 150-151. 
commutation of produce rent, s. 40, pp. 152—153. 
to hold summary enquiry in case the landlord fails to deliver to the 
tenant receipt or statement or to prepare and retain courterfoil 
or copy of receipt or statement as required by s. 58 (1) & (2', 
p. 205. 

procedure of, in case of applications for appraisement and division of 
produce, ss. 6g—71, pp. 236. 

Collector when appraising produce, a Court ; officer appointed by him 
to make division not a public servant, except in Bengal, o. 239. 
not empowered to decide disputes tis to natuie of tenancy, p. 239. 
to decide as to right to make improvement, s. 78, p. 262. 
may give certificate that land of holding is w’anted by landlord for 
building or other purposes, s. 84, p. 267. 
certificate of, under s. 84 not conclusive, p. 267. ' 

to cause publication of notice by landlord of intended entry on 
abandoned holding, s. 87 (2), p. 275. 
with permission of landlord may measure land oftener than once in 
ten years, s. 90 (2;, p. 289. 

m.iy apply for appointment of a common manager, s. 93, p. 293. 
certificate signed by, stating that record-of-rights has been finally 
published to be conclusive evidence of such publication, s. 
103B (i) p. 322. 

to serve notice of annulment of incumbrance on incumbrancer s. 167 
P- 523- 

sub-divisional officer not specially empowered has not the powers 
of, under sec 167 (3), p. 525. 

on application of landlord or tenant may declare that land has ceased 
to be char or diara land, s. 180 (3), p. 555. 
appeal from order of, under this Act to Commissioner to be brought 
• within 30 days, Schd. Ill, Art. 5, p. 614. 

COMMENCEMENT: 

of Tenancy Act, from 1st November, 1885, p. 2. 
of amendments of Act, p. 3. 

of provisions of Tenancy Act regarding deposit of rent and distraint, 
from 1st February, 1886, pp. 2, 213. 
of Act I, B.C., of 1907, see note, pp. v, 3. 

COMMISSIONER : 

Government notification regarding rank of, to be appointed to make 

local enquiry under ss. 31 {b) and 158 (2), pp, 140, 496. 
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Commissioner -.—(continued). 

Board of Revenue’s instructions for guidance of, when making local 
enquiries, pp. 140-141, 496. 

ap[lhal to, from order of Collector under this Act to be brought within 
30 days of date of order appealed against, art 4, Schd. Ill, 
p. 614. 

appeal against an order of the collector imposing fine or awarding 
compensation, under sec. 58, lies to the Commissioner of the 
Division s. 58 (6) p. 206, 

Common Manager : See Manager, 

COMMUTATION ; 

of produce-rent, rules for, s. 40, pp. 152, 153. 

Board of Revenue’s instructions to officers disposing of applications 
for, p. 154. 

appeal lies from order for, by Collector to Commissioner, but no suit 
• will lie in Civil Court to set it aside, p. 155. 
changes made by Act I, B. C, of 1907, p. 155. 

period for which commuted rents are to remain unaltered, s. 40.\, 
p. 156. 

of rent, landlord’s or raiyat’s right to apply for not taken away by 
anything in any contract made after passing of Tenancy i\ct, s. 
178 3) (g), p. 549 - 

COMPENSATION : 

by Collector to landlord or his agent against the tenant for bringing 
a false complaint under sec. 58, pp. 205, 206. 
for raiyat’s improvements in case of ejectment, ss. 82, 83, pp. 
264-266. 

person whose property has been wrongfully distrained may sue for, 

s. 140, p. 419- 

relief against forfeiture by payment of, s. 155, 487-488. 
period for payment of, fixed by decree under s. 155 may be extended 
by court, s. 155 (3), p. 488. 
rulings regarding notice to pay, p. 489. 
co-sharer landlords may sue for, p. 490. 

tenant cannot by contract made before or after passing of this Act 
divest himself of, or limit, right to claim, for improvements made 
by Viimj s. 178 (l) (d), p. 548. 

COMPLETE: 

Bengal Tenancy Act is not a, code, p. i 
transfer of (Permanent tenure when, p. 72. 
appointment of common manager when, p. 298. 
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COMPROMISE : 

power of Revenue-officer to give effect to agreement or compromise, 
s. 109 B, p. 369, 370. 

power of Revenue-officer to settle rents on agreement, s. 109 
C, p. 371 - 

of suits between landlord and tenant s. 147A. p. 454, 45;. 

CONSTRUCTION : 
of Act, s. 196, p. 607. 

CONSTRUCTIVE (possession) 

occupation by a wrong-doer of a portion of land only is not, so as to 
enable him to obtain title by limitation, p. 186. 

CONTRACT: 

of enhancement of rent, registration of p. 48. 
creation of permanent tenures by, p. 63, 64. 
enhancement of rent by, s. 29, pp. 128-132. 

which contravenes the provisions of sec. 29 (<!>), is void, pp. 130, >31. 
contract and custom. Ch. XV. pp. 548-581. 

for interest on arrears made after passing of Act, p. 198 s. 179 (3) (//), 
PP- 549 , 552 - 

what rights not affected by contract between landlord and tenant made 
before or after passing of Act, s. 178 (i) p. 548. 
nothing in contract made between 15th July, 1880, and passing of this 
Act to bar acquisition of occupancy-right, 178 (2) p. 548. 
what rights not affected by contract between landlord and tenant 
made after passing of this Act, s. 178 (3), p. 548. 
leases for reclamation of waste land, contracts barring acquisition of 
occupancy-right in land, reclaimed by Lindlord, and contracts for 
temporary cultivation of orchard land not affected by provisions 
of s. 178, provisos i, ii, and iii, pp. 549, 550. 
for payment of rent, p. 553. 

notwithstanding contract between parties a Revenue-officer, when 
making settlement of land not permanently settled, may fi.\ fair 
,and equitable rent, s. 192, pp. 601, 602. 

CO-OWNERS, OK A ZEMINDARI. 

are not liable to pay rent for purchased holdings in their sep.arate 
occupation, p. 25. 

COPY : 

landlord bound tef keep copy of st.atement of account given to 
tenant at close of year, s. 57 (3), p. 204. 
penalty for failing to keep, s. 58 (3), p. 205. 

Board of Revenue’s circular regarding grant of, and fees on, in settle¬ 
ment cases, p. 400. 
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Copy -.—{continued.) 

landlords entitled to produce, of account books, collection papers 
&c. in rent suits, s. 148 iff), p. 462. 

CO-SHARER : See Joint landloms. 

co-sharer landlord cannot sue for enhancement of tenure, p. 60. 
each co-sharer raiyat acquires status of settled r.iiyat, s. 20 (4), 
pp. 96, 99. 

an occupancy-rii^ht acquired by co-sharer proprietor or permanent 
tenure-holder shall have no right to hold the land as a tenant, 
but a person having a right of occupancy does not lose it by 
becoming co-sharer proprietor or tenure-holder, s. 22 (2', (3), 
pp. 102, 103, 104. 
cannot eject, p. 118. 

co-sharer landlord cannot enhance rent of occupancy raiy.ri, p. 137. 
suits for alteration of rent on account of alteration of area cannot 
• proceed at the instance of, p. 194. 

co-sharer landlord can sue for the whole rent if he impleads his other 
co-sharers as defendants, p. 213. 

tenant may deposit rent payable to co-sharers, when he is unable to 
obtain their joint receipt, s. 61 (l ) (c), p. 214. 
service of notice of deposit of rent on one, will not reduce period of 
limitation in suits for arre.ars to six months, p. 216. 
service of notice of deposit of rent clue to co-sharers, s. 63 (2}, p. 218. 
rights of, in executing decrees for arrears of rent, p. 228, 229. 
cannot apply for appraisement or division, pp. 239, 240. 
all co-sharers must be made parties to suits for apportionment of rent 
p. 250. 

cannot measure lands of estate or tenure, p. 290. 
liable to have his share taken over by the common manager unless 
his share is separated by metes and bounds, pp. 294, 295. 
cannot apply for settlement of rents under s. 105, in cases in which 
a settlement of land revenue is not being or is not about to be 
made, p. 350. 
cannot distrain, p. 411. 

suits for arrears of rent by, s. 148 A, pp. 470, 471. 
may sue for compensation under s. 155 {b), p. 490. 
when tenure or holding will pass in execution of decree for rent 
obtained by one or more, s. 158 B, p. 503, • 
can eject trespassers but not tenants, p. 493. 
cannot apply for determination of incidents of tenancy, p. 496. 
cannot attach tenures or holdings in execution of decrees forsthare of 
rent, p. 535. 
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Co-sharer ;— {continued), 

joint landlords must act collectively or through common agent, 
s. i88, p. 588. 

co-sharer landlords, powers of, under former law, pp. 588-591. 
powers of, under this Act, pp. 592-595. 

application of s. t88 to suits for arrears of rent by, pp. 595-596. 
suits for damages by, p. 597. 

new procedure in suits for arrears of rent by, s. 188 A, p. 597. 
COUNTERFOIL : 

landlord to keep counterfoil of each receipt given to tenant, s. 57 (3) 
p. 204. 

penalty for failing to keep, s. 58 (3), p. 705. 

COURT-FEES : 

in suits for enhancement of occupancy raiyavs rent or for abatement 
of rent, pp. 138, 195. 
on applications to deposit rent, p. 216. 

on applications to deposit rent, when remitted by Oovernment of 
India, p. 216. 

on applications for payment and refund of deposit of rent, p. 221. 
applications for service of notice of surrender e.'cempt from, p. 274. 
in suits to recover occupancy of land from which tenant has been 
illegally ejected, p. 289. 

certified copies of entries in record-of-rights are not chargeable with, 

p. 320- 

regarrling proceedings for settlement of rents under Part III, ch.ap. X 
and in all proceedings under s. 106, p. 352. 
on second appeals, p. 368. 

lloart^ of Revenue’s circular regarding, in settlement cases, 
PP- 397-398. 

exemption of, on copies of entries issued under s. io3.\ (2), p. 401. 
on applications for distraint, p. 412. 

on^vritten statements in suits for recovery of rent, p. 467. 
for service of notices of annulment of incumbrances under s. 167, 
P. 523- 

COURT OF WARDS : 

District Judge may under certain circumstances direct that an estate 
or tenure be managed by, s. 95 (a), p. 296. 

The Court of Wards Act applicable to management by, s. 97, p. 299. 
nothing in Tenancy Act affects procedure for realization of rent in 
estates under management of, s. 195 {b), p. 605. 
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'CROP : see Produce-rent. 

when raiyat holds land at specially low rate in consideration of his 
cultivating a particular crop, may agree in consideration of 
release from obligation to cultivate the crop lo pay fiir and 
equitable rent, s, 29, proviso iii, pp. 129, 132 
rules for preparation of price lists of staple food-crops, s. 39, pp. 
150, 151. 

rights and liabilities as to possession of, in case of produce-rent. s. 
71, pp. 241, 242. 

penalty for interference with, s. 186 (i) pp. 242, 422, 586. 
what crops may be distrained, p. 411. 
right to reap distrained crop, s. 126 p. 414. 
distrained produce may be sold standing, s. 129, p. 416. 
right of ejected raiyat in respect of, and of land prepared for sowing, 
s. 156, pp. 490—492. 

Local Government may empower Revenue-officers to cut and thresh 
crop, and weigh produce with view to estimating capabilities of 
soil, s. 189 (i) (c), p. 598. 

CROWN : 

on failure of heir, permanent tenure escheats to, p. 79. 

CULTIVATOR : 

leases of, exempted from stamp duty, p. 44. 
meaning of, p. 44. 

CUSTOM : See Ulbandi, Usage. 

to be regarded in determining whether a tenant is a tenure-holder or 
a raiyat, s. 5 (4) {a\ p. 53, 

landlord may enhance rent of tenure in accordance with, s. 6 (<«) p. 57. 
tenures permanent by, pp. 64-67. 

occupancy-rights, acquisition of, by, s. 19 pp. 90-96. » 

occupancy-raiyat not entitled to cut down trees in contravention of 
local custom s. 23, p. 109. 

transfer of an occupancy holding not trasferable by custom is not void, 
p. 115. 

occupancy-rights, subject to, devolve on death in the same way as 
other immoveable property, s. 26, p. 118. 
occupancy-rights transferable by, and not otherwise, pp. 120, 121. 
existence of a, by which rights of occupancy are transferable will not 
justify transfer piecemeal, p. 121. 

occupancy-rights not transferable by, do not pass at execution sales, 
pp. 122, 123. 

when a sale in execution of a money decree of an occupancy 
holding not transferable by, is valid and effectual, p. 123. 
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Custom -.—{continued). 

onus of proof of custom of transferability of occupancy-rights 
pp. 124, 125. 

occupancy-rights transferable by, how to be transferred, p. 125. 
non-occupancy-rights may be transferable by, p. 157. 
right of occupancy may be acquired by under-raiyat by, p. 168. 
to be regarded by Revenue-officer in determining whether land s 
private land, s. 120 (2), p. 406. 
contract and custom, ch. XV, pp. 548-581. 

incidents of tenancy of homestead land held by, raiyat otherwise than 
as part of his holding as a_raiyat to be regulated by, and subject 
to, by provisions of this Act, s. 182, p. 567. 
local custom or usage as to homestead land, p. 569. 
nothing in this Act to affect custom, usage or customary right not 
expressly or impliedly modified or abolished by its provisions 
s. 183, p. 574. 
effect of custom, p. 574. 
elements of, pp. 575-577. 
proof of custom, p. 577. 

CUSTOMARY RATE : 

rent of tenure-holder, when liable to enhancement, may be enhanced 
to the limit of, s. 7 (i), p. 60. 

when no customary rate, may be enhanced up to the limit the Court 
may think fair and equitable, s. 7 (3), p. 61. 

OAK CESS : 

not rent and not recoverable as such, p. 32. 
when may be recovered as rent, pp. 32, 33. 
not an almab, p. 256. 

DAMAGES : 

for use and occupation of land are not rent, p. 38. 

awarded in lieu of interest under s. 68 (i) is included in the term; 

‘‘arrears” and “arrear rent” in s. 161, p. 33. 
up to 25 p. c. may be awarded for rent withheld without reasonable 
cause, or to defendant improperly sued for rent, s. 68, p. 33^. 
may be awarded for non-payment of cesses, p. 236. 
in lieu of interest only up to date of suit, p. 236. 
may be awarded for denial of landlord’s title, s. 186A, p. 587.* 
OANAHANDl SYSTEM : 

of appraising and dividing produce, description of pp. 238, 239. 
DARJEELING : 

Uengal Tenancy Act not in force in,'p. 4. 
rent law of, p. 6. 
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DARPATNI-TALUKS : 

provisions of s. 13 of this Act apply to, pp. 74-75. 
transfer of, pp. 74, 75. 

not exempted from provisions of Act under s. 195 (e), p. 606. 

DASTURAT : 
is not rent, p. 28. 

DECREE :--See IN.STALMENT DECREE. 

provisions of section 174 of Act are applicable to a sale in execu¬ 
tion of a, for arrears of road-cess due on account of lakhiraj land, 
P- 31 - 

under section 33 shall be subject to reconsideration if the improve¬ 
ment does not, or ceases to, produce the estimated effect, s. 33 
(2), p. 145 - 

for ejectment passed under section 46 to take effect from the end of 
the agricultural year in which it is passed, s. 46 (to), p. 163. 
execution of, for arrears of rent, pp. 226-228, 463, 468. 
rights of fractional co-sharer landlords to e.xecute, for arrears of rent, 
pp. 228, 229. 

for ejectment for arrears of rent to specify amount of arrear and 
interest, if any due thereon, s. 66 (2), p. 229. 
order passed by civil court under s. 84, is not a, p. 268. 
no ejectment except in execution of, s. 89 p. 285. 
order made in a proceeding under s. gt, is not, p. 292. 
for rent passed ex-parte and unexecuted, effect of, pp. 442,-444. 
assignee of, for arrears of rent tnay not apply for execution unless 
landlord’s interest in land is vested in him, s. 148 (h), pp. 463, 464. 
assignment of decrees for arrears of rent, pp. 468-470. 
deposit on application to set aside ex-parte decree, s. 153A, p. 486. 
for enhancement, date from which takes effect, s. 154, p. 487. 
for ejectment, what to declare, s. 155 (2), p. 488. 

period for payment of compensation fixed by, may be extended by 
Court, s. 155 (3), p. 488. 

sale for arrears under. Chap. XIV, pp. 503-547. 

parsing of tenure or holding sold in execution of, s. 158B, p. 503. 

meaning of, in sec. 174, p. 541. 

sale in execution of a decree for roadcess, p. 541. 

DEFINITION : 

of terms used in Tenancy Act, s. 3, pp. 15-51. 
of “settled raiyat,” s. 20 (i) p. 96. 

DELIVER, DELIVERABLE, DELIVERY ; 

are included in pay, payable and payment used with reference to 
rent, p. 34. 



INDEX. 


735 


DEMAND ; 

mere demand for rent not sufficient to create the relation of landlord 
and tenant, p. 24. 

DEPOSIT : 

of rent, operations of ss. 61 to 64 relating to, postponed to ist 
February, 1886, pp. 213. 

of rent, when tenant may make, s. 61 f 1) pp. 213, 214. 
application for, what particulars must be specified in, s. 61 (2), 
pp. 214, 215. 

rent, fees leviable on application to, p. 216. 

receipt granted by Court for, to be valid acquittance, s. 62, pp. 216, 217 
of rent, when valid, p. 217. 

duty of Court when application to deposit rent is made to it, 
pp. 217, 218. 

of rent made by a transferee on behalf of the tenant is valid under 
s. 61, p. 217. 

of rent, operates as an acquittance, p. 218. 

notification and notice of, how to be published and served, s. 63, 
pp. 218, 219. 

rule for service of notice of, p. 219. 

payment and refund of, how to be made, s. 64, p 220. 

effect of withdrawal of, by landlord, p. 220. 

Court-fees on applications for payment and refund of, p 221. 
on application to set aside cx parte decree, s. 153.^, p. 486. 
judgment-debtor m.ay m.ike deposit of purchase-money and 5 p. c. 
within 30 days of sale of tenure or holding and have sale set aside 
s. 174. P- 540. 

suit for recovery of rent prior to, under s. 61 to be brought within six 
months, Sched. Ill, Ait. 2 (ij), p. 613. 

DEPUT’^ COLLECTOR : 

of Howrah and Gaya authorized to discharge functions of Collector 
under sS. 69—71, pp. 40, 4 ', 239 - 

DIAR.'^ : See Char land. 

DIGWARl : , 

tenure, incidents of, p. 561. 

DILUVION : 

alteration of rent in consequence of, p. 181. 

DISCHARGE : 

in full, tenant entitled to get from landlord, or statement of account 
at close of year, s. 57 p. 203. 

penalty for failing to give or keep copy of, s. 58 (2) (3), p. 204, 205. 
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DISPOSSESSION : 

mere discontinuance of payment pf rent does not constitute, within 
the meaning of sec. 9 of the Specific Relief Act, p. 26. 

DISPUTE : 

decision of disputes by Revenue Officer in settlement proceedings 
where a settlement of land revenue is not being or is not about to 
be made, s. 106 pp. 354-357. 
distinction between objections and disputes, p. 35S, 
to what matters disputes may relate, p. 359. 
appeals from decision of, by Revenue Officer, s. log.'^, p. 366. 
power of Revenue Officer to give effect to agreement or compromise 
in deciding disputes under Chiip. X, s. 109B, pp. 369, 370. 

DISTRAINT : 

operation of provisions of Act relating to, postponed to ist February, 
1886, by Act XX of 1885, pp. 2, 409 note, 
cases in which an application for, may be made, s. 121; pp. 409—410. 
history of law of, pp. 410, 411. 
what crops may be distrained, p. 411. 
who may distrain, p. 411. 

application for, what to specify and how to be signed and verified, s. 
122, pp. 411—412. 

Court fee stamp on application for, p. 412. 

procedure on receipt of application for, s. 123, pp. 412, 413. 

execution of order for, s. 124, pp. 413 — 414. 

service of demand and account, s. 125, p. 414. 

right to reap distrained produce, s. 126, pp. 414—415. 

sale-proclamation to be issued unless demand satisfied, s. 127, p. 415. 

place of sale, s. 128, p. 415. 

when produce may be sold standing, s. 129, p. 416. 
manner of sale, s. 130, p. 416. 
postponement of sale, s. 131, p. 416. 
payment of purchase-money, s. 132, p, 416. 
certificate to be given to purchaser, s. 133, p. 417. 
proceeds of sale how to be applied, s. 134, p. 417. 

certain persons may not purchase, s. 135, and persons contravening 
terms of this section punishable under s. 185, Penal Code, p. 417. 
procedure where demand is paid before the sale, s. 136, pp.-417, 418. 
amount paid by under-tenant for his lessor may be deducted from 
rent, s. 137, pp. 418 — 419 - 

in case of conflict between rights of superior and inferior l.andlords 
rights of superior to prevail, s. 138, p. 449. • 
of property which is under attachment, s. 139, p. 419. 
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Distraint -.—{continued). 

no appeal from an order under Chap. XII, but suit for compensation 
for wrongful distraint will lie, s. 140, p. 419. 
rulings regarding suits for compensation for wrongful distraint, p. 420. 
limitation in such suils, p. 421. 

jurisdiction of Small Cause Court, when excluded in such suits, pp. 

^ 421-422. 

landlord’s liability for acts of distraint committed by agent, p. 432. 
power of Local Government to authorize distraint by landlord in 
certain cases, s, 141, p. 423. 

power of High Court to make rules under Chap. XII, s. 142, p. 423. 
penalty for distraining or attempting to distrain otherwise than in 
accordance with this Act, s. 186(1) (a), pp. 422, 586. 

High Court Rules made under s. 142, Chap. XII, Appdx. Ill, pp. 
687-693. 

DISTRICT JUDGE : 

power of, to call on co-owners to show cause why they should not 
appoint common manager, s. 93, p. 293. 
power of, to order co-owners to appoint common manager, if cause is 
not shown, s. 94, p. 296. 

power of, to appoint common manager if order not obeyed, s. 95, p. 
296. 

powers of supervision of, over manager appointed under s. 95, s. 98, 
p. 299. 

p6wer of, to restore management to co-owners, s. 99, p. 300. 
no appeal from order of, in suit for recovery of rent, when amount 
claimed does not exceed Rs. too, and no question relating to title 
to land, or to some interest in land, or of right to enhance or 
vary rent, or of amount of rent annually payable has been 
decided, s. 153, pp. 470-477, 485. 

may call for record in which a judicial officer has passed non-appeal- 
able order and in certain cases may pass such orders as he thinks 
^fit, s. 153, proviso, p. 477. 

power of, to set aside orders under proviso to s. 153, p. 485. 
appeal to, to be brought within 30 days from date of decree or order 
appealed against, art. 4, Sched. Ill, p. 614. 

DIVISION : See Produce rent. 

effect of division pf holdings on presumption as to fixity of rent of 
occupancy raiyat, p. 178. 

of tenure or holding or distribution of rent not binding without con¬ 
sent of landlprd in writing, s. 88, pp. 279-285. 
former law and riflings as to, pp. 281—282, 
rulings under present Act, pp. 282—285. 

47 
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DRAINAGE : 

of l.ind used for agricultural purposes, or of culturable waste land to 
be deemed an improvement until the contrary is shown, s. 76 (2) 
(c), p. 260. 

DWELLING-HOUSE : 

erection of, for raiyat and family, together with necessary out-offices 
to be deemed an improvement until the contrary is shown, s. 76, 
(/), p. 260. 

non-occupancy raiyat entitled to erect a suitable dwelling-house for 
himself and family with necessary out-offices, s. 79 (1), p. 262. 
lease of land on which dwelling-houses have been erected to be deem¬ 
ed a protected interest in case of sale of tenure or holding for 
arrears, s. 160 (<r), p. 514. 

EASTERN BENGAL AND ASSAM : 

list of districts comprising the province of, p. 7. 
rent law of, pp. 7-10. 

EJECTMENT : 

grounds on which permanent tenure-holder is liable to, s. 10, p. 63. 
of permanent and temporary tenure-holders, p. 68. 
period of limitation in suits for, of permanent tenure-holders, p. 69. 
grounds on which raiyat holding at fixed rate is li.able to, s. 18 (/'), 
p. 80. 

occupancy-raiyat protected from, except on specified grounds, s. 25, 
pp. 112-118. 

can be decreed against occupancy-raiyat for using land in m.inner 
unfitting it for purposes of tenancy, p. 113. 
denial of landlord’s title no ground of, pp. 113, 114. 
non-payment of rent no ground of, of occupancy-raiyat, pp. 114, 115. 
when may be decreed for invalid transfer of whole or part of holding, 
pp. 115 - 117 - 

onus of proof in a suit for, p. 117. 
a co-sharer landlord cannot eject a tenant, p. 118. 
limitation in suits for, of occupancy-raiyat, p. 118. 
grounds of, of non-occupancy-raiyat, s. 44, p. 159. 
conditions of, of non-occupancy-raiyat on ground of expiration of 
lease, s. 45, p. 161. 

conditions of, of non-occupancy-raiyat on ground of refusal to pay 
enhanced rent, s. 46, pp. 162, 163. • 

decree for, passed under s. 46 to take eflfect from the agricultural year 
in which it is passed, s. 46 (10), p. 163. 
restriction on, of under-raiyat, s. 49, p. 165. 

permanent tenure-holder, raiyat at fixed rates and occupancy-raiyat, 
not liable to, for arrears of rent, s. 65, p. 221. 
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Ejectment ■.—{continued). 

limitation in a suit for, of non-occupancy-raiyat, p. i6o, i6i. 
former law as to, for arrears of rent, pp. 221, 222. 
present law of, for arrears, pp. 222, 223. 
ejectment for arrears of rent in other cases, s. 66, p. 229. 
decree for, what to specify and when not to be executed, s. 66 (1) (2) 
(3), pp. 229, 230. 

decree for, may be given for arrears of produce rent, p. 230. 
receipt of rent after decree for, operates as waiver of right of, p'. 231. 
compensation for improvements to raiyat ejected from holding, ss. 82, 
.83, pp. 264—266. 

no tenant (other than service tenure-holder) to be ejected except in 
execution of decree, s. 89, p. 285. 
rulings under former law, p. 285. 
rulings under present law, pp. 285, 286. 
benaniidar cannot sue for, p. 286. 

s.ale or transfer of whole or part of holding no ground of, pp. 286, 287. 
remedies for illegal ejectment, pp. 288, 289. 
effect of partial ejectment, p. 289. 

Court-fees leviable in suits for, p. 289. 

relief ag.iinst forfeiture in suits for,, s. 155, p. 487. 

limitation in suits for, under this .\rt, p. 490. 

rig'hts of ejected r.iiy.its ill res;)ect of crops and hand prepared for 
sowing, s. 156, pp. 490 -191. 

power for tanirl to il\ f.iir rent as alternative to, s. 157, p. 492. 
of trespassers, by cu->harers. p. .pij. 

nothing iu any contr.i. t in uh; before or after p.issing of Tenancy Act 
to entitle landlord to eject a tenant otherwise than in accordance 
with its jirovisions, s. 178 (1) (1), p. 548. 
of seriflce tenure-holders, p. 567. 

holders of service tenures excepted fioin provisions of s. 89, p. 286. 
of tenant fr(»m homeste.ad land, pp. 571 —574. 

ENACTMENTS: 

repealed by Tenancy Act, s. 2, p. 11, and Schd. 1 , pp. 608, 609. 
effect of repeal of, p. rt. 

savings for special enactments which are not affected by Act, s. 195, 
p. 605. 

ENCROACHMENT.; 

increase in area due to, p. 184. 
effect of, by tenant, pp. 1S4, 185. 

ENCUMIJKANCE : 

created by the raiyat becomes extinct upon his death without )ieirs 
p. 120. 
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ENHANCEMENT; 

of rent, registration of contracts for, p. 48 

when rent of tenure held since time of Permanent Settlement is liable 
to, s. 6 , p. 57 

what reductions of rent entitle landlord of permanent tenure to obtain 
p, 58. 

no notices of, required, p. 58, 137. 

of rent of tenure not held from the time of the Permanent Settle^ 
ment, p. 60. 

fractional co-sharer cannot sue for, of rent of tenure, p. 60. 
limits of, of rent of tenures, s. 7, pp. 60-62. 

onus of proof in a suit for, of rent of a tenure under sec. 7 of If** ^ot 
pp. 61-62. 

gradual enhancement of rent of tenure, power of Court to order, s. 8, 
p. 62. 

of rent of tenure, once enhanced may not be altered for fifteen years, 
s. 9, p. 63. 

onus of proof in a suit for, of rent of a holding at fixed rate, p. 81. 
rules for, of occupancy-raiyat’s rent, ss, 27—37, pp. 127-147. 
restriction on, of rent of occupancy raiyat, s. 28, p. 127. 
produce-rents cannot be enhanced under this Act, p. 127. 
rules for, of occupancy-raiyat’s rent by contract, s. 29, p. 128, i 29. 
a widow may sign a kabulyat on behalf of her minor son .agreeing to 
pay enhanced rent, p. 129. 

a contract for, of occupancy-raiyat’s rent contravening the provisions 
of sec. 29 (i) is wholly void, p. 130, 131. 
effect of payment of rent for 3 years, p. 131, 132. 
to justify, in contravention of sec. 29 { 6 ) evidence of improvement 
effected by the landlord and of the fact that enhancement was 
agreed to be paid in consideration thereof is admissible* p. 132. 
agreement to pay enhanced rent in case the tenant raises a parti¬ 
cular crop is not protected by sec. 29, (iii), p. 132. ’ 
suit for, under s. 30 may be referred to arbitration, p. 133. 
grounds of, of occupancy-raiyat’s rent by suit, s. 30, p. 133. 
by whom suit for, may be brought, pp. 137, *138. 
time from which decree for, takes effect, p. 138. 

• Court-^ees payable on suit for, p. 138. 

rules as to, of occupancy-raiyat’s rent on ground of prevailing rate, 
s- 31. PP- 138-140. 

Government notification regarding rank of Commissioner appointed 
to hold local enquiry as to prevailing rate, p. 140. 
what may be taken in certain districts to be he prevailing rate 
s. 31A, pp. 141-143. 
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Enhancement {continued). 

limit to, of prevailing rate, s. 31 B, p. 143, 

rules as to, of occupaiicy-raiyat’s rent on ground of rise in prices, 
s. 32, 144. 

rules as to, of occupancy-raiyat’s rent on giound of landlord’s improve¬ 
ment, s. 33, p. 145. 

rules as to, of occupancy-raiyat’s rent on ground of increase in pro¬ 
ductive powers of land due to fluvial action, s. 34, p. 146. 
by suit to be fair and equitable, s- 35, p. 146. 

power of Court to otder gradual, of occupancy-raiyat’s rent, s. 36, p. 146 
limitation of right to bring successive suits for, s. 37, p. 147. 
suit both for enhancement and arrears at enhanced rate maintainable, 
p. 147 - 

waiver of, decreed, p. 147. 

of rent of non-occupancy-raiyat, conditions of, s. 43, p. 158. 
conditions of ejectment of non-occupancy raiyat on ground of refusal 
to agree to, s. 46, p. 162, 163. 

suit for, cannot proceed at instance of fractional co-sharers, p. 194. 

Court-fees payable on suits for, p. 195. 

on the ground of landlord’s improvements, p. 263. 

date from “which decree for, takes effect, s. 154, p. 487. 

of rent of homestead land, p. 571. 

of rent in temporarily settled estate may take place upon the expira¬ 
tion of temporary settlement, s. 191, p. 600. 

ENTRY UPON LAND : 

when landlord may enter on abandoned holding, s. 87, pp. 275-276. 
purchaser of distrained crops m.ay enter on land for purpose of tend¬ 
ing, reaping or gathering them, s. 129 (2), p. 416. 

Local Government may confer upon Revenue-officers power to enter 
u^on land, and survey, dem.arcate, and make map, s. 189, (i) (b) 

p. 598. 

ESCHEAT : 

of permane'nt tenure to Crown, on failure of heirs, p. 79. 

estate : 

Defined, s. 3 (i>, p. 15. 
other definitions of, pp. 15, 16. 

includes unregistered revenue-free or lakheraj lands and (iovt. khas 
mahals, s. 3 (i), pp. 15, 16. 
tenures in Bengal Vhich are estates, p. 16, 17. 
some gkatwali tenures are estates, p. 17. 

Noabad taluks in Chittagong are not estates, p. 17. 
not permanently settled, landlords entitled to enhance rent in, o 
expiration of temporary settlement, s. 191, p. 600. 
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Estate :—(contiHue<i). 

not permanently settled, landlord entitled to alter rent in, in case of 
new assessment of revenue, s. 192, p. 601. 

EVICTION : See Ejectment. ■ 

EVIDENCE : 

to justify enhancement in contravention of sec. 29 (b) evidence as 
regards the improvement effected by the landlord and of the fact 
that enhancement was agreed to be paid in consideration thereof 
is admissible, p. 132. 

separate payment of rent not conclusive evidence of apportionment, 
p. 250. 

application to record, as to improvement, s. 81, p. 264. 

in suits for recovery of rent what rules for recording evidence to 
apply, s. 148 (/), pp. 462, 467. 

EXACTION : 

meaning of, and penalty for, by landlord of any sum in excess of rent 
payable, s. 75, p. 258. 

EXECUTION : 

transfer of permanent tenure by sale in, of decree other than decree 
for rent, s. 13, pp. 73, 74. 

rights of fractional co-sharers in executing decrees for arrears of rent, 
pp. 228, 229. 

of decree for ejectment to be stayed on payment of decretal amount 
and costs within 15 days or within time fixed by Court, s. fi6 .2) 
(3), pp. 229, 230. 

no ejectment except in, of decree, s. 89, p. 285. 

of order for distraint, s. 124, p. 413. 

Court may, on oral applic.ation of decree-holder, order execution of 
decree, except of decree for ejectment for arrears, s. 148 (g\ pp. 
463,468. , 

of decree in suit for ejectment on ground of misuse of land or breach 
of condition in lease not to issue, if within time fi^d by Court the 
judgment-debtor pays the compensation mentioned in the decree 
or remedies the misuse or bre.ach, s 155, (4) p. 488. 

passing of tenure or holding in execution pf decree for rent, s. 158 B, 
P- 503- 

appheation for, of decree under Tenancy Act, or any Act repealed by 
Tenancy Act for sum less than Ks. 500, to be made within three 
years from date of final decree or order, except when judgment- 
debtor has by fraud or force prevented execution, Schd. Ill, pt. 
3, art. 6, p. 614. 

when application for, may be regarded as application in continuation 
of former proceedings, p. 621, 
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EJ^HAU^TIVE: 

Bengal Tenancy Act is not, p. i 
EX-PARTE DECREE; 

exparte and unexecuted decree for rent, effect of, pp, 442-444. 
deposit on application to set aside, s. 153 A, p. 486. 

EXPENSES: 

of preparation of record-of-rights under Chapter X, Local Government 
may direct how and in what proportions to be defrayed by 
landlord and tenants, and occupants of land, except when settle¬ 
ment of land revenue is being or is about to be made, s. 114 
PP- 389. 392 - 
FARMER : 

of Government estates when tenure-holder, p. 55. 
may acquire by prescription the right of a permanent tenant, pp. 67, 
186. 

person holding land as, cannot acquire occupancy-right in land com¬ 
prised in farm, but does not lose such right by becoming, s 22 (3), 
PP- '03, 104. 

1 - ASLl YEAR : 

where prevalent, p. 39 - 
FEES : See Court-fees, I.audlortfs-fee. 

FINE : 

landlord liable to, fur withholding receipts ar.d settlement of accounts 
and failing to keep counterpaits, s. 58, pp. 205, 206. 

FISHERY : 

venue of suit for rent of, p. 449. 

provisions of Tenancy .-Act for recovery of arrears of rent apply to 
suits for recovery of money due in respect of, s. 193, p. 603. 
rulings relating to rights of, pp. 6o3-fK>5. 

FIXITY'oF rent : .See Rent. 

incidents of raiyati holding at fixed rale, s. 18, pp. 80-82. 
no, in case 8f produce rent, p. 81. 
rules and presumptions as to, s. 50, pp. 173-179. 
raiyat holding at fixed rales cannot be ejected for arrears, s. 65, 
p 221. • 

presumption as to, not to apply where record-of-rights h.as been 
prepared, s. 115, p. 392. 

FLUVIAL ACTION*: 

occupancy-raiyal’s rent may be enhanced on ground of increase ol 
productive powers of land due to, s. 30 (d), p. 133. 
explanation of meaning of expression, p. 133. 
rules as to enhancement on this ground, s. 34, p. 146, 
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FOREST RIGHT : 

money payable in respect of, is not rent, p. 27. 

provisions of Tenancy Act for recovery of arrears of rent apply to 
suits for recovery of money due on account of, s. 193, p. 603. 
rulings relating to, pp. 603-605. 

FORFEITURE : See Ejectment. 

of unclaimed landlord’s fees, s. 18 (c) pp. 88, 89. 

use of land in manner unfitting it for purposes of tenancy is ground 
of, of occupancy-right, s. 25 (a), pp. 112, 113. 
denial of landlord’s title, is on ground of, of occupancy-raiyat’s rights, 
pp. 113, ti4, 287, 288. 

sale or transfer of whole or part of holding no ground of, pp. 115, 
286, 287. 

relief against, in suits for ejectment, s. 155, pp. 487, 488. 
waiver of, by receipt of rent, p. 489. 

FORM : 

of special register of rent, s. 146, p. 452] 
of receipt, Schd. II, pp. 610, 611. 
of account. Schd. II, p. 612. 
of notices under Act, Appdx. I, pp. 657-671. 
of application under s. 80, p. 657. 

prescribed by Board of Revenue, to be used in preparation of settle¬ 
ment record, Appdx. II, pp. 677, 686. 
of distraint register prescribed by High Court, Appdx. Ill, p. 688. 
of Tenancy Act fee book prescribed by Registration department, 
Appdx. IV, p. 696. 

GARDEN: 

permanent, a protected interest, on sale of tenure or holding for its 
own arrears, s. 160 (c), p. 514. 

GAYA : 

senior Deputy Collector of, invested with powers of Collector for pur¬ 
poses of discharging functions referred to in ss. 69-71, pp. 41-239. 

GAZETTE: * 

price-lists of staple food-crops to be published in, s. 39 (4),'p. 150. 
averages of price-lists to be annually published in, s. 39 (5), p. 150. 

notification in, of order for survey and preparation of record-of-rights 
to be conclusive evidence that order has been duly made. s. lOI 
(3J. P- 308 

publication of rule in, to be conclusive evidelVice that it was duly 
made, s, 190 (5), p. 600. 

GENERAL CLAUSES ACT ; See Acts I of 1S6S and X of iSg7. 

effect of provisions of, on proceedings commenced under re|>ealed 
Act, pp. 11-15. 
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C.HATWALI TENURES : 

some ghatwali tenures are estates, p. 17. 
presumption under s. 50 may arise in the case of, p. 174. 
incidents of, not affected by this Act, which confers no right to trans¬ 
fer or bequeath such tenures, s. 181, p. 558. 
law relating to, pp. 559-564. 

GIFT : 

registration of deeds of, by landlords or tenants, pp. 42, 43. 
procedure on transfer of permanent tenure by deed of, s. 12, pp. 
70, 71. 

GOALPARA; 

rent law of, p. 10. 

GORABANDl HOLDING : 

rulings relating to, p. 82. 

GOVERNMENT : See Local Government. 

effect of acquisition by, of interest of proprietor, p. 17. 
included in deflnition of “ landlord,” s. 3 (4) , p. 26. 

GOVERNMENT ESTATE: 

included in definition of estate, s. 3 (i), p. 15. 
farmers of, when tenure-holders, p. 55, 
procedure for settlement of rents in, pp. 326-332. 
nothing in this Act affects procedure for realisation of rent in, s. 
195 ^b\ p. 605. 

GOVERNOR-GENERAL : 

power of, to order survey and prep.tration of record-of-rights in any 
case, s. loi, pp. 306-308. 

power of, to authorize Local Government to make special settlement 
in speci.al cases, s. it2, p. 384. 

rules made by High Court declaring that portions of Civil Procedure 
Code shall not apply to rent-suits to be subject to approval of, 
s. I 43 t P- 424 - 
GRANT : 

of a village for maintenance resumable on the death of the grantee, 
. p. 64. 

GUMASHTA; 

to be recognized agent of landlord for purpose of rent-suit, s. 145, p. 
450. 

cannot sue in his own name, p. 451. 

cannot grant leases without special authority, or recognise transfer of 
holding, p. 451. 

cannot consent to transfer of holding, p. 451. 

GUZASTHA HOLDING : 
rulings relation to, p. 82. 
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HAT: 

collections from, due under a farming lease are rent. p. 28. 

HAZARIBAGH : 

rent law in force in, p. 7. 

HEIRS : 

on failure of, permanent tenure escheats to Crown, p. 79, 
liability of, of occupancy-raiyat for arrears of rent, pp. 25, 26. 
on failure of, of occupancy-raiyat, occupancy-right is extinguished 
p. 118. 

HERITABILITY : 

of permanent tenure, s- 3 (8), p. 34. 

of holding of settled raiyat, s. 20 (3', pp. 96, 98. 

of occupancy-right, s. 26, pp. 118, 119. 

HIGH COURT : 

power of, to make rules defining the powers and duties of managers 
under Tenancy Act, s. 100, p. 300. 

appeal to lie to, from decision of Special Judge not being a decision 
settling a rent in proceedings under Chap. X, when a settlement 
of land revenue is not being or is not about to be made, s. 109A 

(3). P- 366. 

no second appeal’lies to, from orders of Revenue-officers settling rent, 
PP-’ 367 , 368. 

power of revision under Courts charter in settlement cases, p. 369. 
power of, to makes rules under Chap. XII, s. 142, p. 423. 
power of, to modify Civil Procedure Code in its application to landlord 
and tenant suits, s. 143, p.'424. 
no rules as yet made under this section, p. 424. 

may make rules for service of summons by registered letter, on defed- 
dant'in suit for recovery of rent, s. 148 (rf), p. 461. 
powers of revision of, under s. 622, C. P. C., in cases in which no 
second appeal lies, pp. 485, 597. 

procedure to be followed by, for making publication and confirmation 
of rules under this Act, s. 190, p. 599. 
rules framed by, under s. too, Appd.x. Ill, p. 687. 
rules framed by, under s. 142, Appdx. HI, pp. 687-693. 

HOLDING : * 

definition of, s. 3 (9) p. 34. 

partition of an estate under Act VHI I 5 .C., of 1876 by which a holding 
is apportioned between the co-sharers of the* estate has the effect 
of dividing the, pp. 35, 36. 
interest of under-raiyat in land is, pp. 35, 389. 
undivided share in parcel or parcels of land cannot be a, pp. 35, 36. 
registration of documents creating incumbrances on, p. 48. 
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Holding •.—■(contintiea). 

transferee of share of, at fixed rent entitled to be recognized as a 
tenant, p. 8i. 

guzastha, rulings relating to, p. 82. 
gorabandi, rulings relating to, p. 82. 

s<iving as to statements in instruments of transfer of tenures and 
where landlord no party, s. 18A, p. 86. 
effect of invalid transfer of whole or part of, by occupancy-raiyat, 
pp. 115-117. 

purchaser of a non-transfer.able occupancy holding is a representative 
of the raiyat and can maintain an application for setting aside a 
sale for arrears of rent at the instance of the landlord, p. 117. 
when a sale in e.xecution of a money decree of an occupancy, not 
transferable by custom is valid and effectual, p. 123. 
non-transferable occupancy, does not pass by sale in execution of 
decree obtained by an ijardar of a fractional sh.are for his share 
of the rent, p. 123. 

rulings as to whether a purch.aser of a part or the whole of a non- 
transferable occupancy holding is a representative of the judg¬ 
ment-debtor within the ineaiiing of sec. 244 C. 1 ’. C., or is a 
person who may come under secs. 3io.A, and 311 C. I*. C., 
pp. 123-124. 

receipt of rent from transferee of non-transferable holding validates 
transfer, pp. 125, 126. 

meaning of permanent deterioration of soil of, p. 140. 
effect of division or consolidation of holding on presumption under 
s. 50, p. 178. 

presumption as to amount of rent and conditions of, s. 51, p. 179. 
rent is first charge on, and holding may be sold for arrears of rent s. 
^5, pp. 221, 223-226. 

li.ability for rent after transfer of occupancy holding, s. 73, p. 251. 
right to nyke improvements of holding at fi.xed rate and occupancy 
holding, s. 77, p. 261. 

„• „ of non-occupancy holding, s. 79, p. 262. 

acquisition of land of^by landlord for building or other purposes, s. 84, 
p. 267. 

right of raiyat to surrender, s. 86, p. 271. ^ 

when to be regarded ns .abandoned, s. 87, pp. 275-278. 
cannot be divided or rent distributed without landlord’s consent in 
writing, s. 88, p. 279. 

sale or transfer of whole or part of, no ground of forfeiture, pp. 115, 
286, 287. 
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Holding ;—(conliHued). 

under the utbandi or bhaoli system can be measured annually, s. 90 
(2) (b), p. 290. 

passing of, sold in execution of decree s. IS8B, p. 503. 
exchange of a part of, is an incumbrance, 517. 

sale of, subject to registered and notified incumbrances and the effect 
thereof s. 164, p. 520. 

sale of, with power to avoid all incumbrances and the effect thereof, 
s. 165, p. 521. 

sale of occupancy holding with power to avoid all incumbrances and 
the effect thereof, s. 166, p. 522. 

power for Local Government to direct that occupancy holdings be 
sold subject to registered and notified incumbrances and to 
rescind such directions, s. 168, p. 526. 

HOLDING OVER : 

rulings regarding, pp. 179, 180. 

HOMESTEAD LAND : 

Act does not apply to, not held by a raiyat, p. 19. 
incidents of tenancy of, when held by raiyat otherwise than as part 
of his raiyati-holding to be regulated by custom and usage, 
and, subject to custopi and usage, by this Act, s. 182, pp. 19, 567. 
when homestead land is part Of raiyat’s holding and when not, 
p. 568. 

local custom or usage relating to, p. 569. 

acquisition of occupancy-rights in homestead land, p. 570. 

enhancement of rent of, p. 571. 

ejectment of tenant from, pp. 571-574. 

HORTICULTURAL; 

provisions of s. 178, imposing restrictions on contract do not affect 
contracts for temporary cultivation of horticultural land with 
agricultural crops, s. 178, proviso 3, p. 550. 
meaning of, in this proviso, p. 550. 

HOWLA: 

of Bakarganj is a hereditary tenure, p. 64. 

HOWRAH : 

Deputy! Collector of, invested with powers of a Collector for purpose • 
of discharging functions referred to in secs.,69 to 71, pp. 41, 239. 

IJARADAR : 

cannot acquire occupancy right in land comprised in his ijara, but 
does not lose such right in land by becoming, s. 22 (3), p. 103, 104 
cannot contract to pay abwabs, p. 257. 
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IMPROVEMENT: 

by landlord, enhancement of occupancy-raiyat’s rent on ground of, s. 
30(c), p. 133. 

• by landlord, amount of enhancement authorized on account of, not to 
be taken into account in ascertaining prevailing rate, s. 31 (rf)i 
P- 139. 

rules as to enhancement on ground of, by landlord, s. 33, p. 145. 
decree under s. 33 shall be subject to reconsideration if improvement 
does not or ceases to, produce the estimated effect, s. 33(2), p. 145. 
definition of, used with reference to raiyat’s holdings, s. 76, pp. 260, 261 
right to make, in case of holding at fixed rates and occupancy hold¬ 
ing, s. 77, pp. 261, 262. 

Collector to decide as to right to make, s. 78, p. 262. 
right to make, in case of non-occupancy holding, s. 79, ,p. 262. 
by landlord, registration of, s. 80, p. 263. 

application by landlord or tenant to record evidence as to, s. 81, 
p. 264. 

by landlord, enhancement on the ground of, ss. 82, 83, pp. 264-266. 
by raiyat, compensation for, in case of ejectment, s. 82, p. 264, 265. 
principle on which compensation is to be estimated, s. 83, p. 266. 
nothing in contract made before or after passing of this Act to take 
away or limit tenant’s right to make improvements and claim 
compensation for them, s. 178 (i) (</), p. 548. 
by landlords, rules framed 'by Government under this Act regarding, 
Appdx. 1 , Chap. Ill, pp. 631-632. 

INCUMBRANCE ; 

on tenure or holding, registration of, documents creating, p. 48. 
general powers of purchaser of tenure or holding sold in execution of 
a decree for arrears due in respect thereof as to avoidance of, 
s.*i59, p. 504. 

meaning of, and of registered and notified incumbrance in case of 
sale oftenure or holding for arrears of rent, pp. 513, 514, and s, 
. i6r, pp. 516, 517. 

copy of instrument creating incumbrance how to be served, p. 517. 
lease is an, p. 517. * 

exchange of part of holding is, 317 
mortgages which are not, 517. 

when tenure or holding at fixed rates to be sold subject to, and 
effect thereof, s. 164, p. 520. 

sale of tenure or holding at fixed rates with power to avoid, and 
effect thereof, s. 165, p. 521. 

sate of occupancy holding with power to avoid, and effect thereof, s. 
166, p. 322. 



750 


BKNdAL TKNANCY ACT. 


INCUMBRANCK -.—{continued.) 

procedure for annulling s. 167, p. 522, 523. 

power for Local Government to direct that occupancy holdings be 
sold subject to registered and notified incumbrances, s. 168, p. 526. 
extended period for registration of certain instruments creating 
incumbrances, s. 175, p. 547. 
notification of, to landlord, s. 176, p. 547. 
power to create, not extended, s. 177, p. 547. 

INSPECTION : 

of settlement records, p. 396. 

INSTALMENT : 

rent payable, subject to agreement or established usage, in four equal 
instalments, s. 53, p. 195 

of rent, time and place of payment of, s. 54, pp. 196, 197. 
not paid up to the sunset of the last day for payment becomes an 
arrear, p. 197. 

INSTALMENT DECREE: 

cannot be passed in rent suits, p. 433. 

INTEREST: 

is not rent as defined in the Act, p, 33. 

decreed under s. 67 is included in the terms “arrears” and “arre.ar rent” 
ins. i6x, p.33, 517. 

interest not included in term “rent” in s. 65, p. 226. 
on arrears of rent runs at 12 p. c. up to date of institution of suit, 
s. 67, and in Bengal at 12^'j p. c. up to date of payment, p. 232. 
on arrears of rent, must be decreed, p. 232. 
only due at end of each quarter, p. 232. 

contracts for interest on arrears of rent, made after passing of Act, 
P- 234 

contract modifying the provisions of s. 67 as to payment of, on arrear 
rents can be made in Orissa, p. 235. 
valid tender of rent stops running, of, p. 233. 
s. 67 is controlled by s. 179, p. 235. 
damages are only in lieu of, up to date of suit, p. 236. 
landlord’s right to transfer his interest, p, 244. 

nothing in any contract made after passing of Act to affect provisions 
of s. 67 relating to payment of interest op arrears of rent, s. 178 
(3) (h;, p. 549 - 

INTERPLEADER .SUIT: 

cannot be raised by tenant, p. 427 
INTERVENORS: 

no provision in Act permitting third parties to intervene, p. 474. 
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IRRIGATION : 

preparation of land for, to be considered an improvement until the 
contrary is shown, s. 76 (b), p. 2C0. 

JAG IRS ; 

• some, are estates, p. 16. 

JALKAR : 

venue of suit for rent of, p. 449. 

JAIBAKIPAPERS: 

value of, as evidence, p. 440. 

JALPAIGURI : 

rent law of, pp. 8, 9. 

Menjjal Tenancy .Act subject to certain modifications extended 
to, pp. 8, 9. 

repeal of Bhutan Uuars Act (xvi of 1S69) makes Civil Procedure Code 
applicable to Western Duars, p. 9. 

JAMABANDI PAPERS : 
v.alue of, as evidence, p. 439. 
rullioK'S rcKardinj;, p. 439. 

JOINT LANDLORD : See Co-s/uirer. 
of tenure, cannot enhance rent, p. 60. 

cannot sue for enhancement of occupancy-raiyal’s rent, p. 137. 
cannot apply for appraisement or division, p. 239. 
one of two or more, cannot measure, p. 290. 

provisions of sec 1S8 applicable to applications under sec. 105, for 
settlement of rent, p. 350. 
may sue for compens.ition under s. 155, p. 4S7. 
can eject trespassers, but not tenant, p. 493. 
cannot apply for determination of incidents of tenancy, p. 496. 
under*.Act, as unamended by .Act 1 , B. C.of 1907, cannot attach tenures 
or holdings in execution of decrees for their shares of rent, p. 535. 
must do anything which the landlord is under this .Act required or 
authorized to do, either collectively or by common agent, s. 188, 
* p. 588. 

powers of, under formfr law, pp. 588-591 

meaning of, in sec. 188, p. 591. 

powers of, under this Act, pp. 592 - 59 S- 

application of s. i&S to suits fo/ arrears of rent, pp. 595-596. 

suits for damages by, p. 596. 

procedure in suits for arrears of rent by, s. 188A, p. 597. 

JUDICIAL PROCEDURE : 

if plaintiff fails ,to prove rate of rent claimed, it is not the duty of 
Court to find the proper rate payable, p. 427. 



BENGAL TENANCY ACT. 


752 

Judicial Procedure 

no tenant can deny his landlord’s title, p. 427 . 
possession of tenant not adverse to landlord, pp. 428, 429. 
in what Courts suits and applications between or by landlord and 
tenant are to be brought or made, s. 144, p. 449 - 
naibs or gumashtas to be recognized agents of landlord for purposes 
of suit or application under rent-law, s. 145, p. 450. 
rent-suit to be registered in special register to be kept in form pre¬ 
scribed by Local Government, s. 146, p. 452. 
successive rent-suits not to be brought .against raiyat for recovery of 
rent of his holding until lapse of three months from institution of 
previous suit, s. 147, p. 453. 

Compromise of suits between landlord and tenant, s. 147 A. pp. 454, 
45 S- 

regard to be had by Civil Courts to entries in retord-of-rights, s 

147 B, P- 456, 

special provisions regarding procedure in suits for recovery of rent, 
s. 148, pp. 457-464. 

suits for arrears of rent by co-sharer landlords, s. 148A, p. 470. 
when defendant pleads that rent is due by him to third person, 
money must be paid Into Court, and procedure to be followed by 
Court on payment, s. 149, p. 473. 

when defendant admits rent to be due by him to landlords, amount to 
be paid into Court, except for special reasons to be recorded in 
writing, s. 150, p. 475. 

Court may take cognizance of defendant’s plea on payment into Court 
of portion of money due, s. 151, p. 476. 

Court to grant receipt for amount paid into Court, s. 152, p. 476. 
in what cases an appeal will lie, and in what cases an appeal will not 
lie, from decrees or orders passed in suits for recovery of rent, 
s- 153 . PP-476-477- 

date from which decree for enhancement shall take effect, s. 154 
P. 487- 

relief against forfeiture in suits for ejectment, s. 155, pp. 487-488. 
right of ejected raiyat in respect of cr djjs and land prepared for 
sowing, s. 156, p. 490. 

Court to have power to fix fair rent as alternative relief in suit for 
ejectment of trespasser, s. 157, p. 492. < 

ejectment of trespassers by co-sharers, p. 493. 

power for Court to determine incidents of tenancy on application of 
landlord or tenant, s. 158, p. 494. 

what questions may be determined in applications under this section 
P 495- 
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Judicial Procedure -.—{ continued .) 

application may relate to several holdings, if held by one tenant, 
p. 496. 

JURISDICTION : 

in proceedings under Bengal Tenancy Act, s. 144, p. 449. 
of Small Cause Court in rent suits, p. 450. 

KABULYATS: 

a widow may sign, on behalf of her minor son .agreeing to pay 
enhanced rent, p. 129. 

onus of proving that a, contravenes the provisions of Sec. 29 (b) is 
upon the tenant, p. 131. 
effect of, in rent suits, pp. 441, 442. 

KAM.AT : See proprietor^sprroute land. 

KHAM.AR : .See Proprietor's private land. 

KHARIJA TAI.UK : 
is an estate, p. 17. 

KH.\S M.AH.M. ; 'etuc. Government estates. 

KH.\S P 0 SS?:SS 10 X : See Possession. 

KHORPOSHDARS : 

not entitled to work mines which are not already open, p. 69. 
LAKHIRAJ LAND : 

provisions of sec, t74 of the Act arc applicable to a sale in execution 
of a decree for arrears of roadeess due on account of, p. 3t. 
LAND : See Homestead land. 

not defined in this Act, pp. tS, 19. 

proposed definition of, by Rent Law Commission, p. t8. 

omission of any definition,of, is intentional, p. 19. 

non-agricultural, rulings as to applic.ation of old rent larv to, pp. 19, 23 

non-agricultural, ridings, as to application of present rent l.aw to, p. 23. 

wasle,«the property of the State, p. 23. 

no rights of occupancy can be acquired in urban and suburban l.inds, 
p. lot. • 

rights of occupancy-raiyat in respect of use of, s. 23, p. 109. 
use of, unfitting it for purpose of tenancy is ground of ejectment of 
occupancy-raiyat, p. 109. 

-is also ground of ejectment of non-occup.ancy raiyat, 

s. 44 (^). P- 159 - . 

acquisition of, for l^uilding and other purpose.s, s. 84, p. 267. 
landlord’s right to measure, s. 90, pp. 289, 290. 

LANDLORD : See Joint landlord. 

how the relation of landlord and tenant is constituted, pp. 23-26. 
may induct tenant without having good title himself, p. 25. 
definition of, s. 3 (4), p. 26. 

48 
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Landlord :— {continued.') 

the person to whom the land for which rent is claimed as well as the 
arrears due are transferred is, p. 26. 
notice to be given to, on transfer of permanent tenure or raiyati- 
holding at fixed rales, ss. 12 to 18 (a), pp. 70 - 80 . 
saving as to statements in instruments of transfer where, no party, 
s. iSA, p. S 6 . ■* 

eflect of acquisition of occupancy-right by, s. 22, pp. 102-108. 
denial by tenant of landlord’s title is no ground of foifeiture of his 
occupancy-right or his ejectment, pp. 113,114. 
can maintain possessory suits under s. 9 of the Specific Relief Act if 
his tenants in actu-al possession are dispossessed, p. 169. 
relation of landlord and tenant must e.xist before provisions of this ' 
Act can be applied, p. 170. 

bound to give and maintain tenant in pe.aceable possession, pp. 170,171 
cannot grant leases for terms exceeding his own interest, p. 172. 
determination of the relation of landlord and tenant, p. 172. 
may ple.ad adverse possession against his tenant, p. i86. 
right of, to claim back-rent for addition.al area in the occupation of 
the raiyat, p. 188. 

bound to give tenant a feceipt for each payment of rent, s. 56, p. 201. 
bound to give tenant a full discharge or statement of account at close 
of year, s. 57, p. 203, 204. 

liable to penalty for withholding receipt and statement of account and 
to fine for failing to keep counterfoil or copy, s. 58, p. 204. 
effect of withdrawal of deposit of rent by, p. 218. 

liable to damages for suing tenant for arrears without reasonable or 
probable cause, s. 68 (2), p. 235, 236. 
order of Collector passed under s. 70 (5) is final only when the pro¬ 
ceedings are between, and tenant, p. 241. 
tenant’s liability on transfer of interest of, s. 72 (1), p. 242. 
right of, to transfer his interest, p. 244. 
service of notice of transfer of interest of, p. 245. 
liable to penalty for exaction from tenant of sum in excess of rent 
payable, s. 75, p. 258. 

improvements by landlord, registration of, s. 80, p. 263. 
of holding, right of, to acquire holding or part of it for building or 
other purposes, s. 84, p. 267. 

may enter on surrendered holding and let or cultivate himself, s. 
86, (5). p. 272. 

re-entering holding surrendered by raiyat need not give notice to 
quit to under-raiyat who is not protected upder s. 85 or s. 86 (6) 

p. 275. 
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hhUDUom)—(continued.) 

may enter on abandoned holdinff and let or cultivate himself, but 
before doing so, must give notice to Collector, s. 87, p. 275, 
division of tenure or holding not binding without consent of, in 
writing, s. 88, pp. 279, 280. 

denial of title of, n<»^round of forfeiture pp, 113, 114, 287, 288. 
right of, to measure land, s. 90, p. 289, 290. 
what lands a landlord may measure, p. 290. 

one of two or more several joint landlords cannot measure, p. 290. 
may apply for survey and pieparation of recoid-of-rights, s. lot (2) 

(«). p. 307. 

the onus ■ to prove that land entered as brahmotter in the survey 
khatian is vnil is upon, p. 325. 

may apply for settlement of rents, when settlement of land revenue 
is not being or is not about to be made, s. 105 (i), p. 347. 
decision of disputes between landlord and tenant or landlords of 
neighbouring estates in settlement proceedings, when settlement 
of land revenue is not being or is not about to be made, s. 106, 
PP- 354 - 356 - 

liability of, for acts of distraint committed by agent, p. 422. 

no tenant can deny title of, p. 427. 

possession of tenant not adverse to, pp. 428-429. 

need sue only his recogni/icd tenant, pp. .(29-431. 

may sue his re.al tenant, p. 431. 

cannot sue for ai rears of rent oftener than once in 3 months, s. 147, 
P- 453 

meaning of landlord in s. I58.\, sec. i58.-\ (8), 499. 
notitication of incumbrances to, s. 17O, (>. 547. 

damages^nay be awarded for denial of landlord’s title without reason¬ 
able cause, s, l86.-\, p. 587. 

power for lant^ord to act through .agent, s. 1S7, p. 588. 

joint landlords must now act collectively or by common agent, s. 188, 

p.‘588. 

powers of co-sharer landjgrds un-ler former law, pp. 588-591. 
meaning of “landlord” and “joint-landlord,” p. 591. 
powers of joint landlords under this Act, pp. 592-594. 

tenant not en.abled by Act to viohtte conditions binding on, s. 194, p.605. 

• 

LANDLORD AND TENANT, the relation of 
how constituted, pp, 23-26. 

a mere demand of rent is not sufficient to create, p. 24. 
use and occupation (renting, p. 24. 
liability to p.ay rent establishing, p. 26. 
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LvNnLOKD A\'0 TKN'ANT— 

the cirrumstances under which non-payment of rent puts an end to 
pp. 26. 

must exist before the provisions of .\ct can be applied, p. 170. 

determination of, pp. 172. 

miscellaneous provisions as to, ss. 76-100, pp. 

L.^NDLORD’S FEE: 

amount and payment of, in case of permanent tenure or raiyati 
holding at fixed rate, ss. 12, 13, 15, 16, 18, pp.^ro-8o. 
bow to be sent by CoU-actor to landlord named in the notice, pp. 70-76. 
to be paid into Court by purchaser or mortgagee in case of sale of 
permanent tenure in execution of a decree, or of foreclosure of 
mortgage of permanent tenure, s. 13, p. 73. 
effect of non-payment of, p. 74. 
limitation for application to deposit, p. 75. 
notice-givers under s. 15, should pay, direct to Treasury, p. 76. 
saving as to acceptance of, s. 18B, p. 86, 87. 
forfeiture of unclaimed, s. 18C, pp. 88, 89. 

LAND RECORDS MAINTENANCE ACT: 

(Act III. B. C., of 1895). 

definition gf record-of-rights contained in, p. 311. 
where prevalent, and rules and forms under, p. 311, note. 
LAND-REGISTRATION ACT (VII, B. C., OF 1876): 

receipt of person registered as proprietor, manager, or mortgagee 
under, to be sufficient discharge for rent, s. 60, pp. 208, 425. 
rulings as to effect of registration and non-registration of proprietor’s 
name under, pp. 208-213. 
registration under, when required, p. 210. 

-when not required, p. 210-212. 

registration before decree is sufficient, pp. 212-213. 
penalty for non-registration, p. 213. 

person not registered under, not entitled to distrain,'s. 121, p. 409. 
LEASE : .See Mukarari Lease. 

a lessee under one person taking a, of the same properly from a third 
person to avoid dispute and secure “possession does not renounce 
his original lease, p. 27. 
definitions of, pp. 43, 44. 
no definition of, in this Act, p. 43 
not a mere contract but a conveyance, p. 4 
need not in all cases be in writing, p. 44. 
cultivator’s, exempted from stamp duty, pp. 44,45. 
registration of, p. 4$. 4 

agricultural, registration of, when compulsory and when optional, p. 45, 
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Lease— {continued). 

held to require registration, pp. 45, 46. 
held not to require registration, pp. 46, 47. 
of under-raiyat, registration of, pp. 47, 48. 

expiration of, conditions of ejectment on the ground of, s. 45, p. 161. 
unwritten lease without any term is contemplated by s. 49, p. 166. 
cannot be granted fbr term exceeding landlord’s interest, p. 172, 
an incumbrance, p. 517. 

LESSEE : 

can not contr.act to pay abwubs, p. 257. 

LESSOR : 

not entitled to claim rent from the lessee for the period during which 
he wilfully disturbs the lessees quiet possession, p lyt. 

LIMITATION : 

in a suit brought by an assignee of arrears of rent, is three years 
under art. 110, Schedule II of the Limitation Act, p. 3c. 
in suit for ejectment of tenure-holder on account of breach of condi¬ 
tion of contract, p. 69. 

for an application to deposit landlord’s fee and for confirmation of 
sale, and grant of sale certificate, p. 75. 
in suit for ejectment of occupancy-raiyat, p. 118. 
of ri.!ht to bring successive enhancement suits, s. 37 (i), p. 147. 
objections to price-list to be made within one month, s. 39 (3), p. 150. 
in suit for ejectment of non-occupancy raiyat, pp. 160, i6l. 
applicable to the case of a non-occup.incy raiyat who has been 
dispossessed from his holding otherwise than in execution of a 
decree, p. 161. 

suit for ejectment on ground of expiration of lease of non-occupancy 
raiyat not to be brought after six months from date of expiration 
of tgrm, s. 45, art i (<ij, Sch. Ill, p. 161, 613. 
suit for ejectment of non-occupancy-r.aiyat on ground of refusal to 
agree to gnhancement not to be brought after three months of 
raiyat’s refusal to execute agreement, s. 46 (i), p. 162. 
limittttion in case of under-raiyat, who has been ejected, pp. 169, 613. 
occupation by a wrong-doer of a portion of land only is not construc¬ 
tive possession so as to obtain title by, p. 186. 
penalty on landlord for withholding receipt to be sued for within 
three months of j)ayment, s. 58 (1), p. 204. 
penalty on landlord for withholding receipt in full or statement of 
account to be sued for within next ensuing agricultural year, s. 
58 (2), pp. 204, 205. 

service of notice of deposit on one co-sharer landlord will not reduce 
limitation in s(!!it for arrears to six months, p. 216. 
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in suits for arrears in case of deposit of rent, p. 219. 
in suits for arrears and for execution of decrees for arrears, p. 236. 
limitation in case of suit for penalty for exaction by landlord from 
tenant of rent payable, s. 75, p. 258. 
period of, for suit against tenant for act contrary to the provisions of 
ss. 77 to 79, p. 263. 

in case of application for registration of landlord’s improvement, s. 80 
(3), p. 263. 

suit for recovery of possession of raiyat’s holding which landlord has 
treated as abandoned may be brought within two years, and in 
case of non-occupancy-raiyat within six months of publication by 
Collector of notice of abandonment, s. 87 (3), p. 275, 279. 

application to measure by purchaser otherwise than by voluntary 
transfer must be made within two years of his entry under the 
purchase, s. 90 (2) {c), p. 290. 

of jurisdiction of civil courts in matters other than rent relating to 
record-of-rights, s. IIIA, p. 377. 
for revision of record-of-rights, s. 104G (2). p. 341. 
of jurisdiction of civil courts in matters relating to rent settled in a 
Settlement Rent Roll prepared under ss. 104A to 104F, s. 104H, 
pp. 342—346. 

for suit for possession and mesne profits against persons recorded as 
tenants in a record-of-rights as trespassers, p. 365. 
limitation in suits for compensation for wrongful distraint, p. 421. 
in suits for account by landlord against his agent on basis of 
registered agreement, p 452. 

limitation in suits for ejectment on failure to pay compensation under 
s. 15 s, p. 490. 

for an application to avoicTan incumbrance, s. 167, (i), p. 522. 
for application to set aside a sale under s. 173, p. 538. 
suits, appeals and applications specified in .Schd. Ill, fo be dismissed, 
if not presented within the prescribed time, although limitation 
has not been pleaded, s. 184, p. 582. 
provisions of Act .XV of 1877 apply to suits* appeals and applications 
not specified in .Schd. Ill, p. 583. 

ss. 7 i 8 and 9 of Act XV of 1877; do not apply to suits, .appeals .and 
applications specified in .Schd. Ill., but subject to the provisions 
of Chap. XVI, other provisions of Limit.ation Act apply, s. 185, 
p. 583. 

disabilities of minority .and lun.acy inapplicable to rent-suits, pp, 583, 
584. 
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Limitation :— {continued.) 

limitation in casea in which litigation has prevented institution of 
suit, pp. 584-585. 

suit to eject a tenure-holder or raiyat on account of breach of condi¬ 
tion of contract providing for ejectment as penalty to be brought 
within one year from date of breach, Art. I, Schd. Ill, p. 613. 
rulings under this article, p. 615. 

suit to eject a non-occupancy raiyat on the ground of expiration 
of term of lease to be brought within six months of expiration 
of term, art. I (n), Schd. Ill, p. 613. 
suit for recovery of arrears of rent when deposit has been made 
under s. 61 to be brought within six months from date of service 
of notice of deposit, art. 2 (<i), Schd. Ill, p. 613. 
rulings under this article, p. 615. 

when no deposit has been made, suit to be brought within three years 
■ from last day of year within which arrear fell due, art. 2 {b\ 
Schd. Ill, p. 613. 

rulings under this article, pp. 617, 618. 
changes made by Act. I, 1 $. C,, 1907 in this article, p. 618. 
suit for possession of land claimed by plaintiff as occupancy raiyat to 
be brought within two years from date of dispossession, art. 3 
Schd. Ill, p. 613. 

rulings under this article, pp. 618-620. 

change made by Act. I, !J. C, 1907 in this anich’, pp. 6(3, 618. 
appe.al from decree or order under this .\ct to District or Special 
Judge to be brought within 30 days of date of decree or order 
appealed against, art. 4, Schd, III, p. 614. 
appeal from order of Collector under this Act to Commissioner to be 
brought within 30 d.iys of date t>f order appealed against, art. 5, 
Sched. Ill, p. 614. ^ 

application for the execution of a decree or order under this Act or any 
Act repealed by this .-Xct for sum not exceeding Rs. 500, e.xclusive 
of interest after decree but including costs, to be made within three 
years of date of fin.al‘decree or order, art. 6, Sched. HI, p. 614. 
change made by Act I, B. C., of 1907 in this article, pp. 614, 621. 
limitation under this article runs from date of decree and not 
from date[of payment of inst.ilmcnts, p. 621. 
when execution proceedings may be held to be in continuation of 
former proceedings, s. 621. 

local ENQUIRY: 

as to prevailing rate of rent may be directed by Court to be held by 
such Revenue-Officer as Local Govenment may authorise by rules 
u»der s. 39^, C. I’. C., s. 31 {b), p. 139. 



760 


BENGAL tenancy ACT. 


Local "Enqviry :—(con/inuc’d.) 

Board of Revenue’s instructions for guidance of commissioners when 
making, pp, 140-141. 

Government notification regarding persons to whom commissions to 
make, under Chap. X, mry be issued, p. 363. 

Court m.iy order, to be held by such Revenue-officer as Local Govern 
ment may authorize on this behalf for the purpose of ascertain¬ 
ing any incident of tenancy, s. 158 (2), p. 494. 

Government notification regarding rank of Commissioner to make 
local enquiry under these sections, pp. 140, 496. 

LOCAL GOVERNMENT i See Notification. 

power for, to fix time for commencement of Act, s. i (2), pp. i, 2. 

1st. November, 1885, fixed by, as date of commencement of .Act, p. 2. 
may extend Act to Orissa, s. l (3), p. 2. 

any officer may be appointed by, to discharge functions of a Colldctor 
s. 3 (16), p. 40. 

any officer may be appointed by, to discharge functions of Revenue- 
officer, s. 3 (17), p. 41. 

withdrawal of Act from any area constituted a Municip.ility or its exten- 
tion to any area added to town of Calcutta, not to affect existing 
rights, s 19 (2), pp. 90, 91. 

Revenue-officer may be authorized by, to make local entiuiry regard¬ 
ing prevailing rate of rent, s. 31 'b\ p, 139. 
may by a notification withdraw sub-section (i) of sec. 30.A from any 
district or part of a district, s. 30.A (2), p. 142. 
may select local areas, lists of market-prices of staple food-crops grown 
in which shall be prepared, s. 39 (i) (2', pp. 150, tji. 
shall cause to be compiled and published lists of the average prices 
prevailing throughout parh year, s. 39 (5), p. t 50. « 

may make rules for determining what are to be deemed staple food- 

ci-ops, s. 39 ty), p. 151. , 

may appoint Court or officer before whom .agreement to pay enhanced 
rent tendered by landlord to non-occiipancy-raiyat may be filed, 
s. 46 (2), p. 163. « 

may make rules .authorizing tenant to pay rent by postal money-order, 
s. ^4 (2), P- 197. 

may prescribe or sanction modified form of ^rent receipt, s. 56 (3), 
p. 201. 

shall cause to be prepared .and kept for sale at sub-divisional offices 
forms of receipt and account, s. 59, p. 208. 
may prescribe fees to be paid on deposit of rent, s. 61 (2), pp. 214, 215. 
fees prescribed by, under this sub-section, p. 216. 
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Loc.vi. Government -.—(continued). 

may direct payment or refund of rent deposited in Court to be made 
by postal money-order, s. 64 (2,) p. 220. 
may appoint Revenue-officer to register landlord’s improvements, 
?. 80 (i), p 263. 

may prescribe form of application for registration of landlord’s im¬ 
provements, information to be specified in, and mode of verifica¬ 
tion of, such application, s. 80 (2}, p. 26}. 
may make rules regarding appointment of assessors to assist Court 
in determining amount of compensation payable for raiyat’s im¬ 
provements, s. 82 (5), p. 265. 

may make rules for publication of notice of intention of landlord to 
treat holding as abandoned, s. 87 (2) p. 275. 
may make rules declaring local standards of measurement, s. 92 (3’, 
p. 292. 

may nominate person to be common manager for certain local area, 
s. 96, p. 298. 

power of, to order survey and preparation of record-of-rights, s. loi, 
pp. 306-308. 

power of, to m.ake rules for disposal of objections to draft record-of- 
rights, s. 103 .\ (2), p. 319. 

may make rules empowering superior revenue authority to confirm 
tables of rates and rent rolls prepared by Revenue-officer, 3. 104 B 
^ 4 ', P- 338. 

may make rules for framing tables of rates and settling rents under 
s. 104 C., s. 104 D, p. 339. 

may make rules for settlement of rents under s. 105, and decision of 
disputes under ss. 105 A and 106, s. 107, p. 362. 
may empower Revenue-officer to revise order or decision under ss. 105, 
'io5.'\, 106 and 107, s. 108, pp. 3^, 364. 
shall appoint Special Judge or Special Judges to hear appeals from 
decisions of Settlement-officers in proceedings for settlement of 
, rents, when a settlement of land revenue is not being or is not 
about to be made, s. 109 A, p. 366. 

has power to order Special settlement of rents in special cases, s. 112, 
pp. 384 386. ^ 

empowered to pass order for apportionment of expenses of prepara¬ 
tion of rcootd-of-rights, directed or undertaken under Chap. X, 
except where a settlement of land revenue is being or is about 
to be made, s. 114, pp. 389-390. 

empowered to order survey and record-of-rights of proprietor’s private 
lands, s. gl7, p. 405. 
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Local Government 

may make rules prescribing procedure to be adopted by Revenue- 
officers in recording proprietor’s private land, s. ii8, p. 405. 
may make rules prescribing scale of charges for distraint and sale of 
distrained property, s. 134 (i), p. 417. 
may authorize landlord by himself or agent to distrain produce with¬ 
out having recourse to Civil Court, s. 141 (l), p. 423. 
may rescind any such order, s. 141 (3), p. 423. 
may prescribe special form of register for rent-suits, s. 146, p. 452. 
has directed that special register of rent-suits be kept in form No. 116 
of 4th Sched. to Civil Procedure Code, p. 452. 
may empower Judicial-officer to e.xercise final jurisdiction in suit for 
recovery of rent when amount claimed does not exceed Rs. 50, 
s. J 53 (^)p. 477. 

may authorise Revenue-officer to make local enquiry when in case 
for determination of incidents of tenancy local enquiry has been 
ordered by Civil Court, s. 158 (3), p. 494. 
notification under this section issued by, p. 496. 

may allow application for recovery of rent under Public Demands Re¬ 
covery Act procedure or may reject it without assigning any 
reason, s. 158A, (i) and (2), p. 497. 
may prescribe rules for issue of certificates for recovery of rent by 
summary procedure, s. 158A (5), p. 498. 
power for, to direct that occupancy holdings be sold subject to 
registered and notified incumbrances and to rescind such direct- 
tions, s. 168, p. 526. 

may fix fees to be charged by Registration-officers for notifying in¬ 
cumbrances to landlords, s. 176, p. 547. 
may make rules regarding procedure, powers of officers and service 
of notices, s. 189, p. 598. c 

procedure to be followed by, for publication of rules, 189 {2), p. 598. 
Bengal Tenancy Act to be read subject to any Act hereafter passed 
by, s. 196, p. 607. 

rules framed by, under this Act, Appdx. I, pp. 625-656. 

LOCAL LAW : 

nothing in this Act affects any local law not expressly or impliedly 
repealed by it, s. 195 ( /), p. 606. 

LOW RATE*: 

what are sufficient reasons for holding at, pp. 136, 137 
LUNACY ; 

disability of, does not apply in rent-suit, s. 185, p. 583. 
MADADMASH GRANTS: 
may be estates, p. 16. 
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MAGHI YEAR : 

where prevalent, p. 39. 

MAHTUT : See Adwad. 

MAINTENANCE: 

grant of a village for, resumable on the death of the grantee, p. 64. 

MALIKANA : 

is not rent, p. 28. 

MANAGER: 

effect of receipt of rent by registered, s. 60, p. 208. 

District Judge may call on co-owners to show cause why they should 
not appoint a common manager, s. 93, p. 293. 

former law as to, p. 294. 

procedure in case of multifarious application for appointment of, 
P- 295 - 

no appeal lies against an order rejecting application under s. 93, for 
appointment of, p. 295. 

District Judge may order co-owners to appoint common manager, 
s. 94, p. 296. 

if order not obeyed, may direct management by Court of Wards 
or appoint common manager, s. 95, p. 296. 

when the appointment of a common manager complete, p. 298. 

Local Government may nominate person to act as common manager 
in certain local areas, s. 96, p. 298. 

provisions of Court of Wards Act to apply to case in which Court of 
Wards undertakes management of property of co-owners, s. 97. 
p. 299. 

provisions relating to remuneration, powers, duties and removal of, 
appointed under s. 98, p. 299. 

District Judge may remove manager and restore management to 
♦co-owners, s. 99, p. 300. 

High Court may make rules defining powers and duties of, s. too, 
p. 30 *- 

rules framed by High Court under s. too, Appdx. Ill, p. 6S7. 

MANBHUM: 

Act VI, 13 . C., of 1508 may be extended to, and certain portions have 
already been extended to parganas llarabhum and I’atkum, p. 7. 

Act X of i8s9 and ammending Acts in force in, p. 7. 

MAPS : 

presumption as to correctness of, when tenant does not attend measure¬ 
ment and point out boundaries, s. 91 (2), p. 291. 

as evidence in rent suits, p. 442. 

copies of, filec^ by landlords may be substituted in rent suits, p. 462. 
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MARTS : 

at what, prices of staple food-crops shall be recorded, Appdx. 1 , 
Schd tl, pp. 673—675. 

MEASUREMENT : 

alteration of rent in respect of alteration proved by, to exist in area 
of tenure or holding, s. 52, pp. 180, i 9 t. 
landlord need no longer indicate precise plots proved by, to have been 
acquired by tenant in excess of land of original holding, 52 (5), 
p. 182. 

proved by, meaning of, in s. 52 (a) and (i), pp. 186, 187—188, 192. 
landlord’s right to measure, s. 90, pp. J89, 290. 
what lands a landlord may measure, p. 290. 
one of two or more landlords cannot measure, pp. 290, 291. 
power of Court to order tenant to attend and point out boundaries, 
s. 91, p. 291. 

finality is not .given to, under s. 90 made in the absence of tenant, 
and it is open to him to rebut the presumption of the correctness 
of, p. 292. 

co-sharer landlord who has obtained separate kabulyat from the 
tenant can apply for, p. 292. 

made by order of Civil Court or Revenue Officer to be made by acre 
unless there be order to contrary, s. 92 (1), p. 292. 
local measures, p. 292. 

Board of Revenue’s instructions under s. 92, p. 293. 

MELA : 

profits of a, are not rent, p. 27. 

MERGER: 

of proprietary interest in the paramount title of the State, p. 17. 
no, of occupancy-right on its acquisition by proprietor, joint proprietor, 
permanent tenure-holder or joint permanent tenure-holder, s. 22 
(I), (2), pp. 102, 103. 

no, in the case of patni interest coming into the same hands as the 
zemindari interest, p. 105. 

of mukarari interest in the superior (shikmi) tenure, p. 105. 

MINERAL RIGHTS : 

permanent tenure-holders are entitled to, unless there is a reservation 
to the contrary, p. 68. ’ 

khorposhdtirs are not entitled to work mines which are not already 
open, p. 69. 

reservation of, what it implies, p. 69. 

MINORITY : 

disability of, does not apply in rent suit, s. 185, p. 583^ 
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MORTGAGE: 

registration of deeds of, executed by landlords or tenants, pp. 42, 43. 
procedure on transfer of permanent tenure by deed of, s. 12, pp. 70, 71 
and 72. 

transfer of permanent tenure by foreclosure of, s. 13, p. 73. 
when not an incumbrance, p. 517. 

amount paid into Court to prevent sale under ch. XIV, is a mortgage 
debt on tenure or holding, s. 171, p. 535. 

MOVEABLE PROPERTY: 

rent is, and the right to collect it may be sold, p. 33, 34. 
MUKAUDAMI GRANTS : 

are generally estates, p. 16. 

MUKARARI ISTIMRARl ; 

meaning of, pp. 63, 64. 

MUKARARI LEASE: 

how to decide whether a mukarari lease is hereditary or not, p. 64. 
stipulation for payment of abivab in a permanent mukarari lease is 
valid, p. 258. 

nothing to prevent proprietor or permanent tenure holder in perma¬ 
nently settled area from granting permanent mukarari leases on 
any terms agreed on between him-and his tenant, s. 179, p. 553. 
section 179 controls s. 67 and s. 74, pp. 553, 554. 
meaning of, 554. 

MUKARARI TENURE : 

on failure of heirs, escheats to Crown, p. 79. 

MULKI YEAR : . 

where prevalent, p. 39 
MUNICIPALITY : 

Bengal Tenancy Act not to extend to any area constituted a Muni- 
*’ cipality and specified in a notification in this behalf by the Ldcal 
Government s. i (3), pp. 2, 4. 

withdrawal of Act from any, by Local Government not to affect 
occupancy-rights already accrued, s. 19 (2), pp. 90, 91. 

NAIB : - 

to be recognized agent of landlord for purpose of rent-suit, s. 145 
p. 450. 

cannot sue in his own name, p. 431. 

cannot grant Jeases without special authority, p. 431. 

NAZAR : 

is not rent, p. 28. 

NIJ-JOT® LAND : See Proprietor's private land. 

NIM-HOWL^ : 

•of Bakarganj is a hereditary tenure, p. 64. 
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NOABAD TALUKS : 

in Chittagong are not estates but tenures, p. 17. 
NON-AGRICULTURAL LAND : 

application of the old rent law to, pp. 19-23. 
application of the present Act to, p. 23. 

NON-CULtiVATING RESIDENTS : . 

the relations of non-cultivating residents of a village with their land¬ 
lords are determined by'the provisions of the Indi.an Contract 
Act (IX of 1872), p. 19. * 

NON-ACQUISITION : 

of occupancy-rights under the former law, pp. 93-95. 
NON-OCCUPANCY HOLDING : See Holding : 

NON-OCCUPANCY RAIYAT : 

meaning of term, ss. 4 (r) and 41, pp. 52, 157. 
law relating to, ss. 41—47, pp. 157-164. 
rights of, pp. 157, 158. 

initial rent of, s. 42, p. 158. * 

conditions of enhancement of rent of, s. 43, p. 158. 
grounds on which, may be ejected, s. 44, pp. 159-161. 

■ conditions of ejectment of, on ground of expiration of lease, s. 45, 
p. 161. 

conditions of ejectment on ground of refusal to agree to enhancement, 
s. 46, pp. 162-163. 

e.vp’anaiion of “admitted to occupation” used with reference to non¬ 
occupancy-raiyat, s. 47, p. 164. 
liable to ejectment for arrears of rent, s. 66 (i),j). 229. 
what improvements he may make upon his holding, s. 79, p. 262. 

• rent of, settled in proceeding under Chap. X, to remain unaltered for 
t 5 ye.ars, s. 113, p. 388. 

• period of limitation for suit for possession by, art. 3, Sched III, p. 613. 
acquisition of right of, barred in land acquired by Government, railway 
company or local authority, s. 116, p. 402. < 

NON-PERMANENT TENURES : 

not to-be reg^arded as transferable, p. 70. ■ 

NON-PAYMENT (of rent) : 

effect of, by an occupancy-raiyat, pp. 113, 114. 

NON-REGI.‘?rRATION : 

effect of, of documents required to the registered, pp. 48-50. 

NOTICE ; 

of enhancement not required, pp. 58, 137. ^ 

of transfer and registration of permanent tenure, s. 12 (3), p. 71. 
service of, of transfer of and succession to permanent ''tenure, p. 72. 
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Non -.—(continued). 

form of, to determine annual tenancy, p. 117. 
forms of do, Appdx. I, Schd. 1 , pp. 657-671. 

of sale of permanent tenure in execution of decree other than decree 
for arrears, s. 13 (2), pp. 73, 74. 

of succession to permanent tenure, s. 15, p. 75, and form, p. 665. 
bar to recovery of rent of permanent tenure pending notice of 
succession to, being given, s. 16, p. 75. 
on expiration of lease, when to be given, s. 45, p. i6i. 
to quit to non-occupancy-raiyat, rule for service of, Rule 2, Chap. V. 

of Government Rules, pp. 161, 162. 
effect of non-service of, in due time, p. 162. 

to quit' to be served on under-raiyat without written lease, s. 49 (J)) 
pp. 165, 167, 168. 
how to be served, p. 168. 

of deposit of rent how to be given, s. 63, pp. 218, 219. 
of appraisement or division of produce to be given, s. 70, (2), p. 240. 
of transfer of landlord’s interest, how to be given, s. 72, (2>j p. 244. 
service of do, pp. 245, 246. 

of transfer of occupancy-raiyai’s interest, how to be given, s. 73, p. 251.* 
rules for the service of, under s. 73, p. 251. 

raiyat bound by lease must give his landlord 3 months’ notice of 
intention to surrender, or liable for rent of holding for one year, 
s. 86 (2), p. 271. 

of surrender of holding how to be served, p. 274, and Appdx I, Chap. 

V, p. 637. 

application for service of, e.xempt from Court-fees, p. 274. 
to quit to the under-raiyat who is not protected by sec. 85 or sec. 86 
(6), is not necessary when the landlord re-enters on surrender by 
the raiyat, p. 275. 

by landlord, of intention to enter on abandoned holding, s. 87 (2) 
p. 27 g. 

form and rule for service of do., p. 279, and .^ppdx. I, Chap. V, p. 636. 
notice to quit is not bad on account of error in immaterial particular, 
p. 286. , 

of misuse of land, or breach of conditions of tenancy to be served on 
tenant before suit for ejectment can be instituted, s. 155, pp. 487- 

to pay compensation p. 489. 

how to be served, p. 490. and rule 38, Chap V, Appdx., I, p. 636. 
of application for execution of decree obtained by one or more co¬ 
sharer landlords by the sale of the tenure or holding, to the other co¬ 
sharers, 3 . T58 B, (2), g. 503. 
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Notice (continued.) 

auction-purchaser not entitled to, before an order for settin.; aside sale 
is made, p. 545. 

of abandonment not required to be given by a tenant of utbandi 
tenure, p. 558. 

required by Act to be served on or given to landlord to be served on 
or given to agent, if empowered to accept service of or receive the 
same, s. 187 (2), p. 588. 

Local Government may prescribe mode of service of notices where no 
mode of service is elsewhere prescribed, s. 189 (2), p. 598. 

service of rules framed by Government under this Act regarding, 
Appdx. 1, Chap. V, pp. 633-636. 

NOTIFICATION : 

fixing time of commencement of Tenancy Act p. i. 

e.xtending portions of Tenancy Act to Orissa, pp. 4, 5. 

extending Act to Jalpaiguri, pp. 8, 9. 

extending ss. 56, 58 (1) (3), 84 to Sonthal Parganas, pp. 6, 7. 

vesting^sub-divisional officers with powers of a Collector under ss. 12, 
13, and 15, p. 72. 

authorizing all Deputy Collectors to discharge functions of Revenue 
and Settlement officers, pp. 40, 41. 

vesting sub-divisional officers with powers of a Collector under ss. 
69 to 7L pp. 40, 239. 

vesting Deputy Collectors of Howrah and Senior Deputy Collector 
of Gaya with powers of a Collector under ss. 69 to 71, pp. 40 
41, 239. 

as to officer by whom local enquiries under ss. 31 {p) and 158 (2) shall 
be made, pp. 140, 496. 

remitting fees payable on applications for deposit of rent, p. 216. 

as to persons to whom commission for local enquiries under Chap. X 
shall be issued, p. 363. 

as to publication of proclamation for sale under sec. 163J3) p. 520 

of incumbrances to landlord, s. 176 p 547 
OBJECTION : ’ 


distinction between objections and disputes, p. 358. 
different kinds of objections, p. 358. 

OCCUPANCY-HOLDING : holdinir. 

OCCUPA^CY-RAIYAT : 

heirs of, dying intestate are liable for rent untirthey surrender occu- 
pancy holding, pp. 25, 26. 

'“'"t .tp. Act 

distinction between, and settled raiya^p. 98. 
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OCCUPANCY-RAIYAT '.—(continued). 

rights of, in respect of use of land, s. 23, pp. 109-110. 
rights of, in respect of trees, pp. no, in. 
obligation of, to pay fair and equitable rent, s. 24, pp. in, 112. 
protection from eviction of, except on special grounds, s. 25, p. 112. 
may be ejected for using land in manner unfitting it for purposes of 
tenancy, pp. 109, no, 113. 

transfer of a holding not transferable by custom or usage by an, is 
not void, p. 115. 

cannot be ejected for denying landlord’s title, pp. 113, 114, 287. 
or for non-payment of rent, pp. 114, 115. 

effect of invalid transfer of whole or part of holding by, pp. 115-117. 
devolution of occupancy-right on death of, s. 26, p. 118. 
liability of heirs on death of, pp. 118, 119. 

on failure of heirs of, occupancy-right is extinguished, s. 26, pp. 118, 
119. 

right of sub-letting of, p. 126. , 

rent p.ayable by, to be presumed fair and equitable, until the contrary 
is shown, s. 27, p. 127. 

enhancement of rent of, ss. 27-37, pp. 127-147. 

money rent paid by, not enhance.able e.\cept under Tenancy .\ct, s. 28 
p. 127 -. 

enhancement by contract of rent of, s. 29, pp. 128, 129. 
effect of payment of rent for three years, pp. 131, 132. 
enhancement of rent of, by suit, s. 30, p. 133. 
meaning of “ prevailing rate,” pp. 134, 136. 

rules as to enhancement of rent of, on ground of prev,filing rate, s. 31, 
pp. 138, 140. 

what mgy be t.aken in certain districts to be prevailing rate as grodnd 
of enhancement of rent of, s. 31A, p. 141. 
limit of enhancement of rent of, on ground of prevailing rate s. 31B, p. 
143 - 

rulef as to enhancement of rent of, on ground of rise in prices, s. 32, 
p. 144. • 

rules as to enhancement of rent of, on ground of landlord’s improve¬ 
ment, s. 33, p. MS- , 

rules as to enhancement of rent of, on ground of increase in produc¬ 
tive powers due to fluvial action, s. 34, p. 146. 
enhancement by suit of rent of, to be fair and equitable, s. 35, p. 

14b- 

power of Court to order enhancement of rent of, to be gradual, s. 36, 
p. 146. 

49 
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OCCUPANCV-RAIYAT •.—{continueti). 

limitation of right to bring successive suits for enhancement of rent of, 
s. 37, p. 147 - 

grounds on which, may institute suit for reduction of rent, s. 38, p. 
148. 

cannot sue for reduction of rent on any ground not mentioned in s. 38, 
p. 148. 

how reduction of rent of, may be claimed, p. 149. 
to whom may apply for commutation of rent payable in kind, s. 40 (2) 
p. 152. 

effect of presumption as to fixity of rent in case of, p. 178. 
cannot be ejected for arrears of rent, but holding may be sold, s. 65, 
p. 221. 

when occupancy-raiyat transfers holding without consent of landlord, 
transferor and transferee to be liable for rent, until notice is given 
to landlord, s. 73, p. 251. 

has right to make improvements on his holding, s. 77, p. 261. 
rent of, settled in proceeding under Chap. .X to remain unaltered for 
IS years, s. it3, p. 388. 

cannot by contract made after passing of Act divest himself of right 
to use land under s. 23 or to sublet his land, s. 178. (3) (A), (^), 
pp. 54S 549. 

when suing for possession to bring suit within 2 years from date of 
dispossession, art. 3, .Schd, 111 , p. 613. 

OCCUI’ANCY-RIGHT : 

previously existing, continues under the .Act, s. 19 (1), p. 90. 
exclusion of area constituted a municipality under sec. 1 (3, or inclu¬ 
sion of any area in town of Calcutta not to affect existing, s. 
19 (2) p. 90, 91. 

rulings as to acquisition of, under former law. pp. 91.93. • 
rulings as to non acquisition of, under former law, pp. 93.95. 
acquisition of, by custom, p. 95. • 

acquired under former l.iw continues under present, pp. 95, 96 
settled raiyat to have, with retrospective effect, s. 21, p. ico. * 
restrictions on the acquisition of, p. 100. * 
acquisition of, in accreted land, p. lor, 
urba» and suburban lands, acquisition of, in, p. loi. 
effect of acquisition of, by proprietors and .tenure-holder and joint 
proprietors and joint tenure-holders, s. 22 (1) (2), pp 102 103 
effect of acquisition of, by ijaradars, or farmers, s. 22 (3)’and’explana- 
lion, pp. 103, 104. 

incidents of, ss. 23—25, pp. 109-118. , 

devolution of, on death of occupancy-raiyat, s. 26, p. 118. 
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Occupancy-right -.—{continued). 

heritability of, p. ii8. 
whether, can be bequeathed, p. 119. 
extinguished on failure of heirs, s. 26, pp. 118, 119. 
transferable by custom, pp. 120, 121. 

the existence of a custom by which, is transferable will not justify a 
transfer piecemeal, p. 121. 

not-transferable by custom, does not pass at execution sale, pp. 
122, 123. 

onus of proof of custom of transferability of, p. 124, 125. 
transfer of, when transferable by custom, how effected, p. 125. 
receipt of rent by landlord from transferee of non-transferable occu¬ 
pancy-right, validates transfer, pp. 125, 126. 
sub-letting of, p. 126, 127. 

acquisition of, by under-raiyat, by custom, p. 168. 
acquisition of, barred in lands acquired by (lovernment, railway 
company or local authority, s. 116, p. 402. 
in existence, cannot be taken away, nor acquisition of, barred in 
perpetuity by contract made before or after passing of Act, s. 178, 
(1) (r/) and {b) p. 548. 

acquisition of, cannot be barred by contract made after passing of 
Act, s. 178 (3; Or), p. 548. 
acquisition of, in homestead land, p. 570. 
acquisition of, by under-raiyats, pp. 169, 574. 

OCCUPATION : 

admitted to, explanation of, s. 47, p. 164. 

ONUS OK PROOF : 

rulings as to, of tenure having been held from time of Permanent 
Settlement, pp. 59, 60. 

in cases of enhancement of rent of tenures, pp. 61, 62. 
ol permanentfy of tenure pp. 67, 68. 
of tri^nsferability of tenures, not permanent, p. 70. 
in case of raiyat holding at fixed rate, p. 81. 
as to rights of settled raTyat, s. 20 (7), pp. 97, 99. 
in case of ejectment, 117. 

of transferability of occupant y-rights, pp. 124,125. 
of the fact that a kabulyat contravenes the provisions of sec. 29 {b) is 
upon the tenant, p. 131. 
as to receipt of possession by tenant, p. 172. 

of the fact that land entered as brahmotter in the survey khutian is 
mal is upon the landlord, p. 325. 
in cases relating to sirat lands, p. 404. 
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Onus oi' proof -. —coniinucd. 

rulings regarding, in rent suits, pp. 434 - 439 ' 
in cases relating to service tenures, p. 567. 

ORCHARD LAND : 

provisions of s. 178, imposing restrictions on contract do not affect 
contracts for the temporary cultivation of orchard land with 
agricultural crops, s. 178, proviso 3, p. SS®- 

ORISSA : 

Tenancy Act does not extend by its own operation, but may be 
extended to, s. l (3', p. 2. 
rent-law of, pp. 4, 5. 

districts comprising the Division of, p. 4. 

what portions of Bengal Tenancy Act have been extended to, pp. $• 
which Government rules under Tenancy Act have been extended to, 
p. 5. 

Bengal Tenancy Amendment Act, III, B. C., of 1898, extended to 
pp. 5, 301. 

on extension of Tenancy .<\ct to Orissa, enactments in force there 
inconsistent therewith stand repealed, s. 2 -i) p. 10. 
contract may be made in, at variance with the provisions of s. 67, 
p. 552. 

PALAMAU : 

rent law in force in, p. 7. 

PARCHA: 

form of, App. II, pp. 681, 682. 

PARTITION : 

of an estate under Act VIII, B. C., of 1876, by which a holding is 
apportioned between the co-sl^jirers of the estate, has the effect 
of dividing the holding, pp. 35, 36. 

of revenue-paying estates, nothing in this Act affects Snactments 
relating to, not repealed by this Act, s. 195 (d), p. 606. 

PASTURAGE: • 

rights of, provisions of Tenancy Act for recovery of arrears rent 
apply to suits for recovery of money due on account of, s. 193, 
p. 603. . • 

rulings relating to rights of, pp. 603—605. 

PATKUAI : 

certain portions of Act VI, B. C., of 1908 extended to, pp. 7, 17. 

PATNI TALUKS: 

are permanent tenures created by operations of law, p. 63. 

transfer of, pp. 74, 75. 

not affected by s. 13, p. 74. 

ss. 15 and 16 of this Act apply to, p. 76. 
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Patni Taluks —continued. 

may be sold under this Act for arrears of rent under decree, p. 504. 
patni taluks may be granted on any terras agreed on between pro¬ 
prietor and patnidar, p. 553. 

nothing in this Act affects any enactment relating'to, s. 191; 'e), pp. 
606, 607. 

PATWARIES’ DUES : 

not rent: recoverable as arrears of public revenue, p. 32. 

PAY, PAYABLE, PAYMENT : 

used with reference to rent include “deliver,” “deliverable,” and 
. “delivery,” s. 3 (6), p. 34. 

PAYMENT : 

under assignment or varat, if rent, pp. 28-30. 

proof of, necessary to raise presumption under s. 50, pp. 175, 176. 

into Court of rent admitted to be due to third person, s. 149, p. 473. 

into Court of rent admitted to be due to landlord, s. 150, p. 475. 

into Court of portion of money, s. 151, p. 476. 

into Court, receipt to be granted in case of, s. 152, p. 476. 

PAYMENT OF RENT : 

not necessary to establish or maintain tenancy, p. 26. 
effect of, for 3 years, pp. 131, 132. 

subject to agreement or us.ige, to be made in 4 equal instalments, s. 
53 , P- » 95 - 

time and place of payment of each instalment, s. 54, pp. 196, 197. 
by post.al money-order s.anctioned in Bengal, p. 197. 
separate payment of rent not conclusive evidence of apportionment, 
p. 250. 

appropriation of payments of rent, s. 5;, pp. 199-200. 
tenant entitled to receipt on, s. ^6, p. 201. 
payment of deposit of rent how to be m.ade, s. 64, p. 320. 
in advance, liability of tenant in case of, p. 245. 

PENALTY; * 

on ^ndlord frr withholding receipt .and statement of accounts from 
tenant or failing to keep counterpart or copy, s. 58, p. 204. 
for non-registration untfer the Land Registration .Act, p. 213. 
for interference with crop in case of produce-rent, s. 71 (4), p. 242. 
for exaction by landlord of sum in excess of rent payable, s. 7^, p. 258. 
for distraining or attempting to, produce of a tenant’s holding other¬ 
wise than according to law, s. 186 (1) (a), pp. 422, 586. 
for resisting a distraint duly made under this Act, or forcibly or 
clandestinely removing distrained property, s. 186 (1) (b), pp. 
422, 586. • 

for abetting illegcal interference with produce, s. 186 (2), p. 586. 
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PERMANENT SETTLEMENT ; See Presumption. 
meaning of, s. 3(12), p. 39- 

the date of, has been held to be the 22nd M.irch I 793 > P- 40 - 
when tenure has been held since time of, on what grounds its rent 
may be enhanced, s. 6, p. 57. 

rulings regarding proof of existence of tenure at time of, pp. 58, 59. 
burden of proof of existence of tenure from time of, pp. 59, 6o. 
grounds of enhancement of tenures not held from time of, p. 60. 
PERMANENT TENURE: See Tenure. 
definition of, s. 3 (8), p. 34. 
how created, p. 63. 

rulings regarding tenures permanent by contr.act,-pp. 63, 64. 
rulings regarding tenures permanent by custom or course of dealing, 
pp. 64-67. 

onus of proof as to permanency of tenure, pp. 67-68. 
may be transferred and bequeathed to same extent .as other immove¬ 
able property, s. ii, p. 69. 

rulings as to onus of proof of transferabdity of, p. 70. 
voluntary transfer of, s. 12, pp. 70, 71. 
transfer of, w'hen complete, p. 72. 
rulings as to mortgage of, p. 72. 

procedure on transfer of, by s.ale in execution of decree other than 
decree for rent, or by foreclosure of mortgage, s. I 3 ,*pp 73, 74. 
procedure in case of succession to, s. 15, p. 75. 

recovery of rent barred pending notice of succession to, s. 16, p. 76. 
holder of, is entitled to all under-ground rights unless there is a 
reservation to the contrary, p. 68. 
transfer of and succession to share in, s. 17, p. 77. 
relinquishment of, pp. 78, 79. 
on failure of heirs, escheats to the crown, p. 79. 

PERMANENT TENURE-HOLDER : See Tenure-holder. 
PHALKAR: 

meaning of, p. 605. 

PLAINT : 

what to contain in suits for recovery of rent, 148 {h\ p. 458-460 and 
465-466. 

POSSES-SIION : 

in case of service holding a co-sharer landlord cannot maintain a 
suit for khas possession, p. 118. 

peaceable, landlord bound to give, and maintain tenant in, p. 170, 171. 
lessor not entitled to claim rent from lessee for the period during 
which he wilfully disturbs the lessees quite possession, p. 171. 
burden of proof as to receipt of, p. 172. 
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Possession —(continued). 

occupation of .1 wrong-doer of a portion of land only is not construc¬ 
tive possession of the vvh<ile so as to enable him to obtain title 
by limitation, p. i86. 

of crop, rights and liabilities as to, in case of produce rent, s. 71, pp. 
241, 242. 

of a tenant is not adverse to his landlord, pp. 428-429. 
suit for, claimed by raiyat to be brought within 2 years from date of 
dispossession, art. 3, Schd. Ill, p. 613. 

POSSE.SSORY SUIT : 

landlord can maintain, under s. 9 of the Specific Relief Act if his 
tenaiW in .actual possession is dispossessed, p. 169. 

PRESCRIBED : 

meaning of, in this .-Xct, s. 3 (ii\ p 40. 

PRESUM PSION : .See Fixity of Rent. 

as to tenant being tenure-holder, when area of his tenancy e.\ceeds 
100 bigh.is, s. 5 (5;, pp. 53, 5b. 

arising under Sec. ; (;) may be rebutted by the terms of the document 
creating the lease, p. 56. 

as to raiyat haring held land continuously for 12 years until contrary 
is proved or admitted, s. 20 (7;, p. 97. 
as to rent fur the time being payable by an occupancy-raiyat being 
f.iir and etpiit.ible until the contrary is proved, s. 27, p. 127. 
as to fixity of rent, s. 50, pp. 173. 
former and present law as to, p. 174. 
in what cases, will not arise, p. 174. 
proof of payment necess.iry to raise, pp. 175, 176. 
pleadings on which presumptiod will not arise, p. 176. 
how presumption may be rebutted, p. 177. 
effect of divison and consolidation, of holdings on, p. 178. 
effect of, in jase of occupancy-raiy.at, p. 178. 
as to amount of rent and conditions of holding, s. 51, p. 179. 
ruliftgs regarding holding over, pp. 179 iSo. 

when presumption .as*to amount of rent and conditions of holding 
cannot be made, p. 180. 

as to receipt which does not contain substantially prescribed particu- 
l.ars being an acquittance in full, s. 56 (4', p. 201. 
as to notice of surrender having been given, s 86 (3), p. 271. 

.as to correctness of map or other record of boundaries and measure¬ 
ments of land, s. 91 (2), p. 291. 

as to correctness of standard of measurement decl.ared by t'lovern- 
nient to be in use in any loc.al area, s. 92 (3', p. 292. 
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Presum PSION continued. 

as to final publication and correctness of record-of-rights, s. 103 B. p. 
321. 

as to rents settled under ss. 104A to 104G, s. 104 J, p. 346. 
as to fixity of rent not to apply when record-of-rights has been pre¬ 
pared, s. us, p. 392. 

as to land not being proprietor’s private land until the contrary is 
shown, s. 120 (2h (3), pp. 406, 407. 

PREVAILING RATE: 

suit may be instituted to enhance occupancy-raiyat’s rent on ground 
that rate of rent paid by him is below, s. 30 (a), p. 133. 
definition of, introduced by Amending Act of 1898, pp. 13.^ 135. 
rulings regarding, pp. 135, 136. 

rules for enhancement of occupancy-raiyat’s rent on ground that the 
rate of rent paid by him is below, s. 31, pp. 138-140. 

Government notification as to rank of Commissoner appointed to 
make local enquiry regarding, pp. 140-496. 

Board of Revenue’s instructions for guidance of Commissoner en¬ 
gaged in making local enquiry regarding, pp. 140 141. 
what may be taken in certain districts to be, 31A, p. 141. 
limit to enhancement of prevailing rate, s. 31 B, p. 143. 

PRICE-LISTS : 

of staple food-crops, rules regarding preparation of, s. 39; pp. 150, 151. 
rules framed by Government under this Act regarding, Appdx. I, 
Chap. II, pp. 627-630. 

local areas for which price lists of staple food-crops are to be prepar¬ 
ed, Appdx, I, Schd. 11 , pp. 672-675. 

PRICES : 

suit may be instituted to enhance occupancy-raiyat’s rent on the 
ground of rise in average prices of staple food-crops, S. 30 fA/ 
PP- » 33 - « 37 . 

rules for enhancement of occupancy-raiyai’s rent oft this ground 
s. 32, p. 144. 

PROCEDURE : .See Judicial Procedure. 

Local Government may make rules for procedure of Revenue-officers 
in proceedings under this Act, s. 189 (i), p. 598. 

PROCEEbiNGS: 

meaning of, in s. 6, Act I of 1868 CGeneral Clauses Act), pp. ii—15. 
commenced under repealed enactment, when to be continued under 
it, pp. 11—15. 

stay of, in civil court during preparation of record-of-rights, s. iii, p. 
375 - 
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PROCESS FEES : 

Board of Revenue’s rules regarding levy of, in settlement cases 
pp. 398-400. 

PROCLAMATION ; 

of sale of tenure or holding for arrears, what to contain and how to 
be published, s. 163 {2) ('3), p. 519. 

PRODUCE-RENT : 

is not a rent at fixed rate, p. 81. 

cannot be enhanced under the Act, p. 127. 

no provision in Act for reduction of, p. 149. 

system of rent payable in kind where prevalent, and explanation of 
preference of raiyats for, p. 153, 154. 
procedure for commutation of, s. 40, pp. i52-ii;5. 

in Beog.al rents commuted to remain in force unaltered for 15 years, 
s. 40.A, p. I 56. 

Board of Revenue’s instructions under this section, p. 154. 
payable .according to .agreement between the parties or est.ablished 
usage, p. 196. 

suit for money value of, will lie, p. 198. 
ejectment for arrears of, may be decreed, p. 230. 
no interest piyable on arrears of produce-rents, p. 233. 
order for ap()raising and dividing produce, s. 69, pp. 236, 237. 
systems (jf appr.iising and dividing produce in Behar, pp. 238, 239. 
what officers have been appointed to discharge functions of Collector 
in appraising or dividing produce, p. 239. 

Collector when appraising or dividing produce a Court, but officer 
appointed by him not a public servant, except in Beng.al, p. 239. 
Collector not empowered to decide disputes as to existence of, p. 239. 
procedure when officer is appointed to appraise or divide produce, s. 
go, pp. 240, 241. 

dispute as to appraisment or division of produce may be referred by 
Collector to Civil Court, s. 70 (5), p. 241. 
rights and liabilities .as to possession of crops in case of, s. 71, pp. 
* 241. 242. 

penalty for illegal interference with produce in case of, s. 186 (i) (c), 
pp. 242, 586. 

suit against a depositary of produce-rent, pp. 242, 243. 
suits for produce^rent are rent suits, pp. 27, 198, 243. 
holding held under system of, can be measured annually, s. 90 (2) (<*), 
p. 290. 

PRODUCTIVE POWER.S : 

increase in, of land, occupancy-raiyat’s rent may be enhanced on 
ground of, due to landlord’s improvement, s. 30 (c), pp. 133, 137. 
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Productive Powers ■.—{continue<i). 

rules for enhancement of occupancy-raiyat’s rent on this ground, ss. 

33 and 34, p. 145, 146. 

increase in, of land, due to fluvial action, occupancy-raiyat’s rent may 
be increased on ground of, s. 30 (rf), pp. 133, 137. 

PROFITS : 

of a mela are not rent, p. 2'7. 

PROPRIETOR : See Rival Proprietor. 
definition of, s. 3 (2), p. 17. 

effect of acquisition by Government of interest of, p. 17. 
effect of acquisition of occupancy-right by proprietor ,or joint 
proprietor, s. 22 (2) and (3) pp. 102-104. 
registered, effect of receipt of rent by, s. 60, p. 208. 
tenant not entitled to violate conditions binding on, s. 194, p. 605. 

PROPRIETOR’S PRIVATE LAND : 

the provisions of Chap. V do not confer occupancy-right in, and 
provisions of Chap. VI do not apply to, s. 116, p. 402. 

Local Government empowered to order survey and record of, s. 117, 
p. 405. 

power for Revenue-officers on application of proprietor or tenant to 
ascertain and record whether land is or is not, s. 118, p. 405. 
procedure for recording that land is, s. IT9, p. 405. 
rules for determination of, s. 120, p. 406. 

meaning of “ any other evidence that may be produced,” p. 407. 
record of, rules framed by Government under this Act regarding, 
Appdx. I, Chap. IV, p. 632, 633. 

PROTECTED INTEREST: 

what shall be deemed to be, at sale of tenure or holding for arrears of 
tent s. 160, pp. 514-515. 

PUBLIC DEMANDS RECOVERY ACT; 

summary procedure for the recovery of rents under Chap. XIIIA, 
s. 1S8.A, pp. 497 - 502 - 

PURCHASER ; 

of an ocnf^jancy holding, whether a representative, pp. 123, 124. 
otherwise than by voluntary transfer, entitled to me.asure within 2 years 
from the date of his entry under the purchase, s. 90 (2) (c), 
p. 290. 

rights of, at a sale under the Act, s. 159, p. 504. 

-at a sale at the instance of a part proprietor,*pp. 228, 511. 
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RAIYAT : See Fixity of rent, Raiyat at fixed rates, Settled-raiyat, 
Occupancy-raiyat, Non-occupancy raiyat and Under-raiyat. 
definition of, s. 5 (2), p, 53. 

must hold land imnriedialely either under a proprietor or tenurc-hoder, 
s. S (3). ?• 53 - 
meaning of, pp. 53-55. 

in determining whether tenant is tenure-holder or raiyat, regard to be 
had to local custom and origin of tenancy, s. 5 (4), pp. 53-56. 
rights as, may be acquired under trespasser, p. 56. 
raiyat holding over is not trespasser, p. 180. 

has prior right to landlord to make improvement, unless it affects 
another holding or holdings, s. 77, pp. 261, 262. 
compensation for improvement by, s. 82, pp 264, 265. 
principle on which compensation is to be estimated,- s. 83, p. 266. 
power of, to sub-let, restrictions on, s. 85, p. 268. 
rulings under former law as to sub-letting by, pp. 268, 269. 
rulings under present law, as to subletting by, pp. 269, 270. 
power of, to surrender holding, s. 86, pp. 271, 272. 
rulings under former law, as to relinquishment of holding by, pp. 272, 
273 - 

rulings under present law, as to, p. 274. 

when raiyat may be regarded as having abandoned holding, s. 87, pp. 
275, 276. 

rulings under former law as to altandonment of holdings, p. 276. 
rulings under present 1 iw, pp. 277, 278. 

rights of ejected raiyat in respect of crops and lan.l prepared for 
sowing, s. 156, pp. 490-49'- 

cannot after 15 July, 1880, or after passing of this Act divest himself 
f>( his right to acquire occupancy-right (s. 178 (2' (3' (a)), to sur¬ 
render his holding, (s. 178 (3''fi j ), to transfer or bequeath his 
holding in .accordance with local usage, (s. 178,-'3) ("f/J ), or to 
, apply for a reduction for rent, (s. 17S, (3) (/) ), pp. 5.,8, 549. 

RAIYAT AT FIXED RATES : 

• 

incidents of, s. 18, pp. 80-82. 

onus of proof in a suit for enhancement of rent of, p. Si. 
raiy.at holding under produce-rent is not, p. 81. 

transferee of share of holding of, entitled to be recogniied as a ten.ant, 
p. 81. 

cannot be ejected for arrears of rent, but holding may be sold, s. 65, 
p. 221. ^ 

has right to m.ake improvements on his holding, s. 77, pp. 260-261. 
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RANCHI : 

rent law in force in, p. 7. 

RATES, TABLE OF : Settlement of rents. 

contents of, s. 104 B (1' p. 337. 
local publication of, s. 104 B (2), p. 338. 

to be submitted to superior Revenue authority, s. 104 B (4), p. 338. 
proceedings of confirmingmuihority as regards, s. 104 B (5), p. 338. 
effect of, s. 104 B, (6), p. 339. 
application of, s. 104 C, p. 339. 

rules and principles to be followed in framing, and settling rents n 
accordance therewith, s. 104 D, p. 339. 

RECEIPT : 

of premium and rent creating a tenancy, p. 24. 

of rent from transferee of non-transferable holding v.alid.ites transfer, 
pp. 125, 126. 

of possession, burden of proof as to, p. 172. 

tenant making payment to his landlord entitled to a receipt, s. 56 (i), 
p. 201. 

landlord to prepare and retain counterfoils, s. 56 (2), p. 201. 
receipt and counterfoil what to specify, s. 56 (3), p. 201. 
receipt not containing substanti.ally the particulars required, to be 
presumed to be receipt in full, s. 56 (4), p. 201. • 

receipts how to be proved, pp. 202, 203. 
of rent, effect of, by reversioner, p. 203. 

landlord liable to. penalty for withholding or fading to keep counter¬ 
foil of, s. 58, pp. 204 206. 

new provisions added by Act I, B. C., of 1907, p. 207. 
forms of, to be prepared and kept for sale at sub divisional offices, 
s. 56, p. 208. 

use of Govt, forms of, not obligatory, p. 208. 

of rent, effect of, by registered proprietor, manager or mortgagee, s. 
60, p. 208. 

for deposit of rent granted by Court to be a valid acquitance, s' 62 
pp 216, 217. 

of rent from transferee of holding, p. 251. 

to be granted by Court for rent paid into Court in suit for arrears, s. 
152, p‘. 476. 

form of, Schd. II, pp. 610, 611. 

RECLAMATION ; 

of land, to be presumed to be an improvement of a raiyat’s holding 
until the contrary is shown, s. 76 (2) (c)(d), pp. «6o, a6l. 

RECOGNISED AGENT : See A/^ent. 
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RECORU-OF-RIGHTS : 

analysis of law relating to, p. xl. 

power of Local Government to order preparation of, s. loi, pp. 306- 
308. 

deposit of expenses of, p. 309. 

process of survey and record-of-rights, p. 310. 

what to consist of and to contain, p. 311. 

particulars to be recorded when an order for preparation of, is made, 
s. 102, pp. 312, 313. 

remedies of persons affected by settlement proceedings, pp. 315, 316. 
power to order survey and preparation of record-of-rights as to water, 
s. 102A, p. 316. 

power of Revenue-officer to record particulars on applications of pro¬ 
prietor or tenure-holder or large proportion' of raiyats, s. 103, 
P- Sir- 

effect of s. 103, pp. 317, 318. 

preliminary publication, amendment and final publication of record- 
of-rights, s. 103 A, p. 319. 

certified copies of entries in, are not chargeable with court-fees, p. 320. 
presumption as to final publication and correctness of record-of-rights, 
s. 103H, pp. 321-323, 
effect of, entry in, pp. 324, 325. 

no suit‘lies for alteration or correction of entries made in, pp. 325, 
362. 

power of Revenue-officer to correct mistakes in, s. loSA, p. 364. 
in framing, power of Revenue-officer to give efiect to compromise or 
agieement, s. 109B, pp. 369, 370 

note of rents settled and decision of disputes to be made in record- 
of-rights finally published, s. 109O, p. 373. 
staf of proceedings in Civil Court during preparation of record-of- 
rights, s. Ill, p. 375. 

relating to, limitation of jurisdiction of Civil Courts in matters other 
than rent, s. 11 lA, p. 377. 

Local Govt, empowered to order speci.al settlement of rents in special 
cases, s. 112, pp. 384-386. 

Lveal Government empowered to pitss orders for the apportionment 
of the expenses of the preparation of a record-of-tights except 
when a settlement of land revenue is being or is about to be 
made, s. 114, p. 389, 390. 

presumption as to fixity of rents not to apply when record-of-rights 
has been prepared, s. 115, p. 392. 

validation of ^jublication of past records published under s. 105, s. 8 
of Ilengal Tenancy (Amendment) Act, p. 394. 
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Record-of-rights : — (continued). 

Board of Revenue’s rule for inspection of, p. 396. 
exemption of Court-fees on entries in, issued after final publication, 
p. 401. 

regard to be had by Civil Courts to entries in, s. 147 B, p. 456. 
where record-of-rights has been finally published landlord to give list 
of survey plots in plaints of suits for recovery of arrears of rent, 
s. 148 (61), pp. 458-460. 

REDUCTION : 

of rent, entitling landlord of permanent tenure to enhance, s. 6 (6), 

pp. 57, 58- 

of rent, grounds on which occupancy-raiyat may institute suit for, 
s. 38, p. 148. 

of rent, how it can be claimed, p. 149. 
of produce-rents, no provision in Act regarding, p. t4g. 
of rent, every tenant entitled to, in respect of deficiency in area of 
his tenure or holding, s. 52 (6), p. 181. 
of rent, for decrease in area, rulings regarding, pp. 188-190. 
of rent, could be sued for or claimed as set-ofl, p. 190. 
of rent, how to be obtained under present law, pp. 190, 191. 
rulings regarding res judicata in cases of claims for, of rent, pp. igt, 
192. 

Local Government with sanction of Governor-Generttl may, in 
special cases, empower Revenue-officer to reduce rents, s. 112, 
PP- 384-386. 

of rent, raiyat cannot, after passing of this .Act, divest himself of bis 
right to apply for, s. t78 (3I (/), p. 549. 

REGLSTERED : 

meaning of, in this Act, s. 3 (18) p. 42. 

REGLSTERED AND NOTIFIED INCUMBRANCE : 
meaning of, s. 161 ('^), p. 516. 

sale of tenure or holding subject to, and the effect thereof, s. 164, 
p. 520 - 

REGISTERS ; see Land Registers. 

of rent suits, form prescribed for, s. 146, p. 452.* 

of rent suits, special, for statistical purposes only, p 452. 

REGISTR/^f'ION : Land Registration Act. 

classification of documents executed by landlords or tenants, which 
require, p. 42. 

of deeds of sale, mortgage or gift, pp. 42, 43. 
of lenses, 45. 

of agricultural leases, when compulsory, when optional, p. 45. 
leases held to require, pp. 45, 46. 
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Registration .—(continued). 

leases, held not to require, pp. 46, 47. 
of under-raiyjt’s leases, pp. 47, 48. 
of contracts of enhancement, p. 48. 

of documents creating incumbr.inces on tenures or holdings, p. 48. 
effect of non-registration of documents requited to be registered, 
pp. 48-50. 

conflict between registered and unregistered deeds, pp. 50, 51. 
effect of, of deed of transfer of permanent tenure, p. 72. 
rules of Registration department for, of documents of transfer of 
permanent tenures by sale, gift or mortgage, p. 72, and .‘Vpp. IV, 
Pft 694 -705. 

of contract of enhancement of occupancy-raiyal’s rent compulsory, 
s. 29 (.2), p. 128. 

of contr.act of enhancement of non occupancy-raiyat’s rent com¬ 
pulsory, s. 43, p. 158. 

of lease of under-raiyat for rent exceeding raiyat’s rent by 25 p. c. 
compulsory, s. 48 (<r) p. 165. 

effect of, under Land Registration Act (VII of 1S76, B. C.,) of pro¬ 
prietor’s flame on receipt of rent, s. 60, p. 208. 
under Land Registration Act (VII of 1876, 15 . C.,) when required, 

p. 210. 

when nof required, pp. 210-212. 
before decree is sufficient, pp. 21?, 213. 

penalty for non-registration under Land Registration .-Vi-t, p. 213. 
of landlord’s improvement, s. 80, p. 263. 
of sub-leases by raiyats, s. 85, pp. 268, 270. 

of certain instruments creating incumbrances, e.xtended period for, s. 
175. P- 547 - 

incutnbiances to be notified to landlord by Registering-otiicers, s. 176, 
P- 547 

departmAt, rules of, under Bengal Tenancy .Act, .\pp. IV'. pp. 694-705. 

REttULATlON.S : 

partially repealqil, sections and subjects of, p. 10 and Schd. I, p. 60S. 

RELINQUISHMENT: See Surrender, Adandonnient. 

there can be no, in rase of parmanent tenures, pp. 78, 79. 

RENT : See /inhapeement, Tenure-holder, Ptivment of rent. Settlement. 
receipt of premium and rent cre.ating a tenancy, p. 24. 
mere demand of, not sufficient to cre.ate the rel.ation of landlord 
and tenant, p. 24. 

heirs of occqpancy-raiy.ats dying intestate liable for, until they sur¬ 
render occupancy holding, pp 25, 26. 
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Rent ;— (fontinued). 

payment of, not necessary to establish or maintain a tenancy, p. 26. 
mere discontinuation of payment of, does not constitute dispossession 
within the meaning of sec. 9 of the Specific Relief Act, p. 26. 
definition of, s. 3 (5), p. 27. 
what sort of payment constitutes, p. 27. 
rulings as to what is rent, pp. 27-30. 

service rendered for use and occupation of land is not, p. 27. 
profits of a mela are not, p. 27. 
abwabs are not,'p. 28. 
malikana is not, p. 28. 

collections from .a 7ial Axie under a farming tease are, p. 28. ^ 
a sum payable annually by a niortg;igee in possession under a zar-i- 
lease is, p. 28. 

nazar or salami is not, p. 28. 

damages for use and occupation of land is not, p. 28. 
dasturat, is not p. 28. 

money recoverable as, under various enactments, pp. 30, 31. 
cesses not rent, though recoverable as such, p. 31. 
cesses are, for purposes of second appeal, p. 31. . 

Dak cess is not, and’not recoverable as such, p 32. 
is moveable property, the right to collect it may be sold, pp. 33, 34. 
of tenure holder, grounds on which it may be enhanced, pp. 57, 58. 
enhancement of, of tenures not held from the time of the Permanent 
Settlement, p. 60. 

limits of enhancement of, of tenures, s. 7, pp. 60, 61, 62. 
gradual enhancement of, of tenures, s. 8, p. 62. 

of tenure-holder once enhanced may not be altered for 15 years, s."9, 
p. 63. 

no certificate under Act VII of 1889 required for collection of arrecirs 
,of, due to estate of deceased, p. 77. 
at fixed rate, produce-rent is not, p. 81. 

obligation of occupancy-raiyat to pay fair and equitable, s. 24, 
pp. Ill, 112. 

efifect of non-payment of, by occupancy-raiyat, pp. 114, 115. 
effect of receipt of, by landlord from transferee of non-transferable 
holding, pp. 125, 126, 

payable by occupancy-raiyat to be presumed fair and equitable, s. 27, 
p 127. 

of occupancy raiyat, enhancement of, ss. 27—37, pp. 127-147. 
effect of payment of, for 3 years, pp. 131, 132. 

suit for enhancement of, under s. 30 may be refei-red to arbitration, 
P- « 33 - 
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Rent :— { continued ). 

claim for increase of, under s. 52 may be joined in the suit for enhance¬ 
ment of rent, pp. 133, 134. 

reduction of, grounds on which occupancy-raiyat may instiute suit 
for, s. 38, p. 148. 

how reduction of, can be claimed, p. 149. 
no provision in Act for reduction of produce-rent, p. 149. 
rules for commutation of, payable in kind, s. 40, pp. 152, 153. 
payable in kind, system of, where prevalent, p. 153, 154. 
fair and equitable, how to be determined by court, s. 46 (9), p. 163, 
164. 

limit of, recoverable from under-raiyat, s. 48, p. 165. 
general ptovisloiis as to, pp. 170-172. 

lessor not entitled to cl.iim, from lessee for the period during which he 
wilfully disturbs the lessee’s quiet prosession, p. 171. 
rules and presumptions as to fi.'city of, s. 50, p. 173. 
former law as to presumption regarding fixity of, p. 174. 
in what cases presumption as to fixity of rent cannot arise, p. 174. 
proof of payment necessary to raise presumption, p. 175, 176. 
pleadings on whirh presumption will arise, p. 176, 177. 
how presumption may be rebutted, p. t77. 

effect of division or consolidation of Iioldings on presumption, p. 17S. 
elfect of presumption in c.ase of occupancy-r.iiy.ats, p. 178. 
presumption as to amount of rent and conditions of hoUling, s. 51, p. 
'79 

when presumption tlocs not arise, p. 180. 

alteration of rent in respect of alteration in area, s. 52, pp, iSo, iSi. 
rulings regarding alteration of rent on ground of excess area, p. 183. 
hindlord no longer rctpiircd to indic.ate precise plots added to area, 
s. 52 (5\ p. 182. 

presumption when there is found to be, at time when measurement 
on whit^i claim is basctl, practice of settlement being made after 
measurement, s. 52 (6), pp. 182, 183. 
whtft plaintiff must prove in suit for .alteration of rent for increase of 
are.i, pp. i86-»88., 

right to additional, a recurring one, p. iSS. 

right of landlord to claim back rent fur .addition.al area in the use and 

occupation of the raiyat, p. 188. 

reduction of, for decrease in are.a, pp. 188-190. 

abatement of, could be sued for or claimed as a set-off, p. 190. 

-how to be obtained under present law, pp. 190, 191. 

suit for alteration of, on account of alteration of area ctinnot proceed 
# • 
at the instance of a fraction.al co-sharer, p. 194. 

50 
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Rent -.—{continued). 

rulings regarding res judicata in cases of claims for reduction of, 
pp, 191, 192. * 

subject to agreement or usage, to be payable in four equal instalments, 
s. 53 . P- 195 - 

time and place of payment of rent, s. 54, pp. 196, 197. 
payment of, by postal money-order sanctioned throughout Bengal, 
p. 197. 

when duly paid, p. 198. 

appropriation of payments of, s. 55, p. 199. 

tenant making payment to his landlord entitled to a receipt for, s. 56, 
p. 201. 

receipts for, how to be proved, pp. 202, 203. 
effect of receipt of, by reversioner, p. 203. 
penalty and fine for withholding receipt for, s. 58, pp. 204-206. 
new provisions added by Act I, B. C., of 1907, p. 207. 
effect of receipt by registered proprietor, manager, or mortgagee, 
s. 60, p. 208. • 

co-sharer landlord can sue for whole, if he impleads his other co¬ 
sharers, p. 213. 

deposit of, operations of ss. 61 to 64, relating to, postponed to ist 
February, i886, p. 213. 

when tenant may make deposit of, s. 61, pp. 213-216. 
fees leviable on applications to deposit, p. 216. 
tender of, when valid, p. 215. 

receipt for, deposited to be a valid acquittance, s. 62, p. 216, 217. 
deposit of, when valid, p. 217. 

duty of Court on receiving application to deposit, pp. 217, 218. 
notification of receipt of deposit of, s. 63, pp. 218, 219. 
service of notice of deposit under s. 63, p. 219. 
limitation in suit for arrears, in case of deposit of, p. 219. 
payment or refund of deposit of, s. 64, p. 220. , 

effect of withdrawal of deposit of, by landlord, p. 220. 
arrears of, permanent tenure-holder, raiyat at fixed rates, an<f occu- 
pancy-raiyat cannot be ejected for, buUtenftre or holding may be 
sold for, s. 65, p. 321 . 

a first charge on tenures and holdings, pp. 223-226. 
road-cess but not interest, included under term fent, p. 226. 
execution of decree for arrears of, pp. 226-228. 
rights of fractional co-sharers in executing decrees for, pp. 228, 229, 
non-occupancy and under-raiyat may be ejected for arrears o s. 66 
(t), p. 22^. 

changes made by Act 1 , B. C., of 1907, p. 229. 
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Rent :— { continued . 

effect of assignment of, p. 230. 

a suit in ejectment will lie for arrears of produce-rent, p. 230. 
receipt of rent after decree for ejectment operates.'as waiver ofj.right 
to eject, p. 231. 

interest on arrears of, runs at 12 or at 12^ p. c., under section as 
amended by Act I, B. C., of 1907, s. 67, p. 232. 
interest on arrears of, must be decreed, p. 232. 
interest on arrears of, due only at end of quarter, p. 232. 
valid lender of, stops the running of interest, p. 233. 
contracts for interest on arrears of, made after passing of this Act, 
P- 834 - 

changes made by Act I, B. C., of 1907, p. 233. 

damages up to 25 p. c. may be awarded for, withheld without reason¬ 
able cause, or to defendant improperly sued for, s. 68, p. 235. 
tenant not liable to transferee of landlord’s interest for rent paid to 
former landlord without notice of transfer, s. 72 (1), p. 243. 
paid in advance, tenant’s liability in case of, p. 245. 
transfer of back-rents, p. 245. 
service of notices of transfer, p. 245. 
apportionment of, pp. 246-249. 

all co-sharers must be made parties to suits for apportionment of, p. 
250. 

separate payment of, not conclusive evidence of apportionment, p. 
250. 

accrual of, under this Act, p. 250. 

liability for, after transfer of ocdupancy-holJing, s. 73, p. 251. 

Sec. 73 applies to occitp incy-rights transferable by custom, p. 251. 
effect of receipt of rent from transferee, p. 251. 

penalty for exaction by landlord from tenant of sum in excess of, s, 
75 . P- 258. 

distribution of rent of tenure or holding not binding without consent 
• of landlord in writing, s. 88, pp. 279-285. 
procedure under P.art Jl of chap. X of Act for settlement of, in Govt. 

and temporarily settled estates, pp. 326-332. 
rules and principles to be followed in settling rents in accordance 
with Table of Rates, s. 104 D, p. 339. 
jurisdiction of Civif Courts in matters relating to, settled in a Settle¬ 
ment Rent Roll, s. 104H, pp. 342-346. 
presumptions as to, settled under ss. io4.'\-io4G, s. 104J, p. 346. 
settleipent of, by Reveriue-oflficer in cases where a settlement of land- 
revenue is n^t being or is not about to be made, s. 105, pp. 347- 

349 - 



788 


BENGAL TENANCY ACT. 


Rent •.—(continued). 

omission of provision for settlement of, of excess land by Revenue 
Officer of his own motion, pp. 349-350. 
rent settled under Chap X, from what date to take effect, s. no, p. 

374. 

settled in proceedings under Chap. X to remain unalterable for 15 
years in case of tenure-holder and occupancy-raiyat, and for 5 
years in case of non-occupancy-raiyat, s. 113, p. 388. 
fixity of, presumption as to, not to apply where record-of-rights has 
been prepared, s. 11 5 , P- 392 - 

suit for, must include whole claim and all rent due at time of insti¬ 
tution, p. 424. 

statutory disabilities in suits for, p. 425. 

when plaintiff fails to prove rate of rent claimed, it is not the duty of 
Court to ascertain proper rate payable, unless asked to do so, p. 
427. 

ex-parte and unexecuted decrees for, effect of, pp. 442-444. 
suit for, should not be dismissed because it should h.ave been brought 
as a civil suit and vice versd, p. 453. 
suit for, cannot be brought until lapse of three months from date of 
institution of previous suit, s. 147, p. 453. 
suits for recovery of, procedure in, s. 148, pp. 457-464. 
suits for, by co-sharer landlords, s. 148 .A, pp. 470-471. , 
payment into Court of, admitted to be due to third person, s. 149, pp. 
473 - 475 - 

payment into Court of, admitted to be due to landlord, s. 150, p. 475. 
provision for payment into Court of portion of, admitted to be due, s. 
151, p. 476. 

receipt to be granted by Court for, paid into Court, s. 152, p. 476. 
waiver of forfeiture by receipt of, p. 489. , 

power for Court to fix fair rent as alternative to ejectment, s. 157, p. 

492 - « 

summary procedure for the recovery of, under the Public Demands 
Recovery Act of 1895, s. 158A, pp. 497-502. ' 

contracts for payment of, p. 553. 

RENT-FREE LAND : 

in area not permanently settled may be assessed with fair and equit¬ 
able rent when land revenue is for the first*time made payable or 
fresh settlement of land revenue is ni.ade, s. 192, p. 601. 
RENT-LAW: 
of Calcutta, p. 3. 
of Bengal, p. 4. 
of Orissa, pp. 4, 5. 
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Rent law •.—{continued). 
of Angul, p. 5, 6. 
of Sambalpur, p. 6. 
of Darjeeling, p. 6. 
of Sonthal Parganas, pp. 6, 7. 
of Chota Nagpur, p. 7. 
of Eastern Bengal and Assam, p. 7. 
of Jalpaiguri, pp. 8-9. 
of Chittagong Hill Tracts, p. 10. 
of Sylhet, p. 10. 
of Goalpara, p. lo, 
of Assam Valley Districts, p. 10. 

RENT LAW COMMISSION : 

proposed definition of land by, p. 18. 

REPEAL : Enactments. 

enactments repealed by Act, s. 3 and Sch. I, pp. 11, 608, 609. 
effect of, s. 2(4), p. 11. 

REPRESENTATIVE : 

purchaser of a non-lransferable occupancy-holding is, of the raiyat 
and can maintain an application for setting aside a sale for 
arrears of rent at the instance of the landlord, p. 117. 
rulings as to whether a purchaser of a non-lransferable occupancy 
holding is a representative of the judgment debtor within Sec. 
244 C. P. C., pp. 133, 124. 

RES JUDICATA ; 

in cases of claims for reduction of rent, p. 191. 

in cases of illegal cesses, p. 257. 

order under s. 105 docs not operate as, p. 350. 

in settlement cases, s. io5.\, pro., pp. 353, 354, and s. to6 pro. p. 356, 
a»d pp 360-362. 

effect of ex-parte and une.\ecuted decrees for rent, pp. 442-444. 
rulings regarding, pp. 444-449- 
REVENUE: 

nothing in this Act afiects any enactment for avoidance of tenancies 
or incumbrances for arrears of, s. 195(f) P- 606- 
revenue free lands (not entered in any register) included in defini¬ 
tion of estate, s. 3(1), p. 15. 

REVENUE-OFFICER : See Record-of-Rij^hts. 
definition of, s. 3 (17), p. 41. 

all Deputy Collectors invested with powers of, p. 41. 
l)y. Comnirs. and Dy. Collrs. in the districts of Hazaribagh, Ranchi, 
Singhbhum«and Palamau are authorised to discharge the func¬ 
tions of, p. 41. 
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Revenue-officer •—{. continued ). 

may ascertain and record particulirs specified in s. 102 on applica¬ 
tion of proprietor or tenure-holder or l.-trge proportion of raiyats, 
s. 103, p. 317. 

may publish in draft, amend and finally publish record-of-rights, s. 
103A, p. 319. 

certificate signed by, stating that record-of-rights has been finally 
published, to be conclusive evidence of such publication, s. 103 B 
(t), P- 322. 

when a settlement of land revenue is being or is about to be made, 
may settle fair rents and prepare settlement rent roll, s. 104, 

P- 334 - . 

procedure for settlement of rents and preparation of rent roll by, s. 
104A, pp. 335, 336. 

may prepare table of rates, s. 104 B, p. 337. 
may settle rents on basis of table of rates, s. 104 C, p. 339. 
in framing table of rates and settling rents, to be guided by rules of 
Local Government and to have re|:ard to general principles of 
Act for enhancement or reduction of rent, s. 104 D, p. 339. 
to publish in draft and amend settlement rent roll, s. 104E, p. 340. 
after sanction by confirming authority to finally frame settlement rent 
roll and incorporate it with recosd-of-rights, s. 104F, pp. 340, 341. 
appeal to lie to superior Revenue authorities from all orders of, 
prior to final publication of record-of-rights, s. 104 G, p. 341. 
may settle rents on application of landlord or the tenant in cases 
when a settlement of land revenue is not being or is not about 
to be made, s. 105, pp. 347, 34.S. 

what issues shall be decided by, in proceedings for settlement of rents 
under Part iii of Chap. X, s, 105A, p. 353. 
may decide disputes .irising incases under Part III, wherefa settle¬ 
ment of land revenue is not being or is not about to be made, 
s. 106, pp. 354-356. • 

in settling such disputes to be guided, subject to rules of Loca^Gov- 
etnment, by Civil Procedure Code, and his orders to have force 
and effect of Civil Court decrees and to b 5 final, s. 107, p. 362. 
orders of, under ss. 105, ijOA, 106, 107 to be subject to revision by 
spegaliy empowered Revenue-officer, s. 108, pp. 363, 364. 
power of, to correct mistakes in record-of-rights, i. 108A, p. 364. 
appeals from decisions of Revenue officer under Part MI of Chap. X 
to lie to Special Judges and High Court, s. 109A, p. 366. 
no first appeal from order of, under s. 105 of former Chap. X, p. 367. 
no second appeals from Revenue-officer’s decisions settling rents, 
P- 367. 
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Revenue-Officer {continued). 

power of, in Bengal to give effect to agreement or compromise, 
s. 109B. pp. 369, 370. 

power of, to settle rents on agreement, s. 109 C, p. 371. 
may be invested by Local Government with power to make special 
settlements of rents in special cas^s, s. 112, pp. 384-386. 
power for, to record private land on application, s. 118, p. 405. 
appeals lie to District Judge from settlements of rents or decisions of 
disputes made or given within 30 days of commencement of 
Amending Act of 1898, if presented within 30 days of settlement 
or decision, s 9 of Amending Act, p. 395. 
power for Local Government to make rules to regulate procedure 
in discharge of duties under Act, s. 189, p. 598. 

REVERSIONER : 

receipt of rent by, p 203. 

REVIEW : 

deposit on application for, of judgement, s. 153A, p. 486. 

REVISION : , 

of record-of-rights by Revenue authorities, s. 1040(2), p. 341.* 

Board of Revenue’s instructions as to period of, p. 342. 
of orders of Revenue-officer under ss. 105, 105A, 106 and 107, s. 108, 
PP- 363, 364- 

powers ofj of High Court under Court’s Charter in settlement cases, 
p. 369. 

powers of, of High Court under s. 622, pp. 485, 597. 

RIVAL PROPRIETORS : 

in a suit between, the Court is confined to a consideration of the 
question of possession, p. 360. 

ROAD CESS : 

“rent” in s. 65 includes, p. 226. 

sale in execution of a decree for, p. 541. 

ROAD CESS RETURN : 
value of, as evidence, p. 441. 

RULfeS: 

rules and presumptioas as to amount of rent, s. 50, p. 173. 
power of High Court to make, defining powers and duties of 
managers, s. too p. 300. 

power of Local povernment to make rules regarding procedure, 
powers of officers and service of notices, s. 189, p. 59S. 
procedure for making, publication, and confirmation of rules, s. 190, 
pp. 599-600. 

made under thjs Act may be amended, added to, or cancelled by 
authority having power to make them, s. 190(6), p. 6co. 
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framed by Government under this Act, Appendix I, p. 625-671. 
which of these rules have been extended to Orissa, p. 5. 
framed by High Court under this Act, Appendix HI, pp. 687-693. 
of Registration Department under Bengal Tenancy Act, Appdx. IV, 
pp. 694-705. 

SALAMI : 

is not rent, p. 28. 

a document providing for the payment of a portion of, on the djiy on 
which possession was to be given and for the payment of the 
remainder by instalment is not a lease, or an agreement to lease, 

p. 47. 

SALE : 

provisions of sec. 174 are applicable to, in execution of decree for 
arrears of road cess due on account of lakhiraj land, p. 31. 
registration of deeds of, executed by landlords or tenants, pp. 42, 43. 
transfer of permanent tenure by deeds of, s. 12, pp. 70, 71. 
transfer of do. by, in execution of decree other than decree for rent, 
s.' 13, pp. 73 > 74 - 

occupancy-rights not transferable by custom do not pass at sale in 
execution of decree not being decree for arrears of rent, pp. 122, 
123. 

when a sale in execution of a decree, of an occupancy‘holding not 
transferable by custom, is valid and cffectu.al, p. 123. 
non-transferable occupancy-holding does not pass by, in execution 
of a decree obtained by an ijardar of a fractional share for his 
share of the rent, p. 123. 

of whole or part of holding is no ground of forfeiture, pp. 286, 287. 
of distrained crop, ss. 128 — 131, pp. 415-416. 
in execution of a decree for road cess p. 541. 

SALE FOR ARREARS OF RENT : 

a purchaser of a non-transfer.able occupancy-holding is a representa¬ 
tive of the raiyat and can maintain an application for sdtting 
aside a, at the instance of the landlord, p.^i 17. 
under decree, Ch. XIV, pp. 503-547, 

general power of purchaser as to avoidance of incumbrances on sale 
of tenure or holding for arrears, s. 159, p. 504. 
patni taluks may pass at, p. 504. * 

what passed at, under former law, pp. 505-507. 
a share of tenure could be sold, pp. 507-508. 

what now passes at a sale in execution of a decree for arrears of rent, 
pp. 508-511. • 
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Sale for arrears of rent ; 

grounds on which sale held in execution of a rent decree can be set 
aside, pp, 511-513. 

what shall be deemed protected interests at, s. 160 p. 514. 
meaning of “ incumbrance,” and “ registered and notified incum¬ 
brance,” s. 161, p. 516. 

application for sale of tenure or holding what to specify, s. 162, 
p. 518. 

order of attachment and proclamation of sale of tenure or holding for 
arrears to be issued simultaneously, s. 163 (1), p. 518. 
proclamation of sale what to contain and how to be published, 
s. 163 ( 3 ), p. 519. 

when tenure or holding at fixed rates to be sold subject to registered 
and notified incumbrances, and effect thereof, s. 164, p. 520. 
meaning of bidding at, p. 521. 

sale of tenure or holding at fixed rates with power to avoid all incum¬ 
brances, and effect thereof, s. 165, p. 521. 
of occtipancy-holding wilh power to avoid all incumbrances, and effect 
thereof, s. 166, p. 522. 

procedure for annulling incumbrances, s. 167, pp. 523, 523. 
power of Local Government to direct that occupancy holdings be 
dealt with as tenures, s. l68, p. 526. 
rules for^disposal of sale proceeds at, s. 169, pp. 527, 528. 
ss. 278 to 284 of Civil Procedure Code not to apply to a tenure or 
holding attached in execution of a decree for arrears, s. 170(1), 
P- 530 - 

tenure or holding to be released from att.achment only on payment 
into Court of amount of decree with costs, or on confession of 
satisfaction by decree-holder, s. 170 (2), p. 530. 
amejunt paid into Court to prevent sale to be in certain cases a 
mortgage-debt on tenure or holding, s. 171, p. 535. 
who maj^pay money into Court under this section, p. 537. 
other remedies of persons whose interests are affected by, p. 537. 
inferior tenant who pays money into Court to inevent sale may deduct 
amount fnrtn rent due by him, s. 172, p. 53S. 
decree-holder may bid at sale, s- 173. p. 53S. 
application by decree-holder to set aside sale. 173 (3), p. j39. 
application by jydgment-debtor to set aside sale, 174(1), p. 540. 
sale to be set aside if judgment-debtor deposits decretal amount with 
costs, and 5 p. c. on purchase-money (to be paid to purchaser) 
within 30 days of sale, s. 174(2), p. 541. 
sec. 174 does not confer a new right, p. 541. 
meaning of decree in sec. 174, p. 541. 
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who may deposit decretal amount and apply to have sale set aside, 

PP- 54 '- 543 - 

amount deposited cannot be rateably distributed, p. 543 - 
how and when deposit may be made and its effect, pp. 543 ~ 54 S- 
auction purchaser not entitled to a notice before an order for setting 
aside sale is made, p. 545. 

no charge on property for amount paid to set aside sale, p. 546. 
if judgment-debtor applies under s. 174 he cannot apply under s. 311, 
C. P. C, s. 174, proviso pp. 541, 545. 
no appe.al lies from an order under sec, 174, p. 546. 
how an order under sec. 174 can be set aside, p. 546. 

SALE FOR ARREARS OF REVENUE : 

nothing in this Act affects enactment for avoidance of tenancies and 
incumbrances by, s. 195(c), p. 606. 
laws relating to, p. 606. 

SAMBALPUR: 

Bengal Tenancy Act not in force in, p. 4. 
rent law of, p. 6. 

SAMBAT YEAR : 

where prevalent, p. 39. 

SARBARAKARl TENURE: 

of Cuttack is a hereditary tenure, p. 64. 
not transferable without the consent of the zemindar, p. 69. 
SCHEDULED DISTRICTS: 

Bengal Tenancy Act not in force in, s. 1(3) p. 2. 

Bengal Tenancy Act may under s. 5, Act XIV of 1874 be e.\tended to 
any part of a Scheduled district, p. 7. 

SECOND APPEAL: 

in a suit brought by an assignee of arrears'of rent, is not barred under 
sec. 586, C. P. C., p. 30. 
cesses are rents for the purpose of, p. 31. 

does not lie in a suit for sum exacted in excess of rent payable, p. 259. 
in proceedings for settlement of rent under s. 185, p. 351. 

from decision of Special Judge with regard to settlement of rent, 
pp. 367, 368. 

court-fee duty on, p. 368. 

in suits for rent, s. 153, pp. 476, 477. 

rulings relating to, pp.'478-480. 

SECOND SUIT: 

under sec. 52 is not barred under sec. 37 by the dismissal of a previous 
suit within 15 years, p. 186. 
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SERVICE : 

rendered for the use and occupation of land is not rent, p. 27., 
SERVICE TENURES : 

holders of, come within the definition of tenant, p. 27. 
in case of service holding a co-sharer landlord cannot maintain a 
suit for khas possession of his own share, p. 118, 

• exempt from operation of s.. 89, p. 286. 
incidents of, not to be affected by this Act which confers no right to 
transfer or bequeath such tenures, s. 181, p. 558. 
rulings relating to, pp. 564-567. 
onijs of proof in cases relating to, p. 567. 
adverse possession of, p. 567. 
ejectment of holders of, p. 567. 

SET-OFF : * 

in rent-suits, rulings regarding, pp. 433-434. 

SETTLED RAIYAT : 

not mentioned in s. 4, p 52. 

definition and incidents *f, s. 20, pp. 96-97. 

distinction between, and occupancy-raiyat, p. 98. 

co-sharer raiyats can acquire rights of, s. 20(4), pp. 96, 99. 

retention and recovery of rights of, s. 20(5) and (6), pp. 96, 97, 99. 

onus of proof of right of, s. 20 (7), pp. 97, 99. 

has occupancy-rights, s. 21, p. too. 

retrospective effect of provisions as to acquisition of occupancy- 
rights by, s. 21 (2), p. too. 

SETTLEMENTS : 

modific.ations in Chapter X introduced by the Amending Act of 
1898, pp. 301-306. 

power of local Government to order survey and preparation of record- 
^f-rights, s. tot, pp 306-308. 
remedies of persons affected by, p. 315. 

settlcmeiV of rents, preparation of settlement rent roll and decision 
of disputes in cases where a settlement of land revenue is being 
or is about to be made, pp. 325-346. 
procedure for Settfement of rents in Government and temporarily 
settled estates, pp. 326-332. 

settlement of rents, and preparation of settlement rent roll, when to 
be tindertal^n by settlement officer, s. 104, p. 333. 
modifications effected by s. 104, pp. 333, 334. 

procedure for settlement of rents and preparation of settlement rent 
roll under Part II of Chap. X, s. 104 A, pp. 335-337. 
contents of tabje of rates, s. 104 B, pp. 337-339. 
application of table of rates, s. 104 C, p. 339. 
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rules and principles to be followed in framing table of rates, and 
settling rents in accordance therewith, s. 104 D, p. 339. 
preliminary publication and amendment of settlement rent roll, 
s. 104 E, p. 340. 

final revision of settlement rent roll and incorporation in record-of- 
rights, s. 104 F, p. 340. 

appeal to, and revision by superior Revenue authorities, s. 104 G, 
P- 341 . 

limitation of jurisdiction of Civil Courts in matters relating to rent, 
s. 104 H, pp. 342 - 345 - 

presumptions as to rents settled under ss. 104 A to 1040^^5. 104 J, 
p. 346. 

settlement of rents and decision of disputes where a settlement of 
land revenue is not being or is not about to be made, pp. 347-369. 
settlement of rents by Revenue-officer, when a settlement of land 
revenue is not being or is not about to be made, s. 105, pp. 347- 
349 - * 

omission from s. 105 of provision for settlement of rent of excess land 
by Revenue-otificer of his own motion, pp. 349, 350. 
decision of questions arising during the course of settlement of rent 
under I’art III, s. 10; A, pp. 353, 353. 
decision of “disputes'’ by Revenue officer, s. 106, pp. 354-3.56. 
distinction between “objections” and “disputes,” p. 358. 
to what matters “disputes” may relate, p. 359. 
cases under sec. 106 are suits, p. 360. 

procedure to be adopted by Revenue-officer in settling rents under 
Part 111 of Chap. X, s. 107, p. 362. 
revision by Revenue-officer, s. io8, pp. 363, 364. 
correction of mistakes in Bengal by Revenue-officer, sec. 1(48 A, p. 
364 - 

bar to jurisdiction-of Civil Courts, s. 109, p. 365. • 

appeals from decisions of Revenue-officers under ss. 105 to 108, 
s. 109 A., p. 366. * 

date from which settled rent takes effect, s. iio,«p. 374. 
stay of proceedings in Civil Court during preparation of rccord-of- 
rights^ s. HI, p. 375. 

limitation of jurisdiction of Civil Courts in matters other than rent 
relating to record-of-rights, s. 111 A, p. 377. 
power of Local Government to authorize special settlements of rents 
in special cases, s. it2, pp. 384-386. 
periods for which rents settled under this Chapter^rrc to remain un¬ 
altered, s. 113, p. 388. 
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Settlement -.—{ continued ). 

recovery of expenses of proceedings under Chapter X, s. 114, pp. 

389-392. 

presumption as to fixity of rent not to apply where record-of-rights 
has been prepared, s. 115, p. 392. 
validation of past records, s. 8 of Amending Act of 1898, p. 394. 

• effect of settlements and decisions by Revenue-officers made before 
commencement of Amending Act of 1898, s. 9 of Amending Act, 
P. 395 - 

Act V of 1894, 15 . C., repealed, s. ii of Amending Act of 1898, p. 396. 

. Hoard of Revenue’s circular regarding inspection of settlement re¬ 
cords, p. 397. 

Hoard of Jlevenuc’s rules for levy of Court, process, and copying fees 
in survey ;ind settlement, pp. 397-400. 
rules framed by (iovernment under Chap. X, of this Act, Appd.x. I, 
Chap. \’I, pp. bjfi 655. 

SETTLEMENT RENT ROLL ; 

may be prepared in cases where a settlement of land revenue is being 
or about to be made, s. 104 (c), p. 333. 
procedure for preparation of, under Part II, s. io4.\ (i', pp. 335-336. 
what to contain, s. I04.\ (2), p. 336. 

may be prepared on basis of table of rates, s. 104C, p. 339. 
preliminary publi'.ation and amendment of, s. 104IC. p. 340. 
final revision and incorporation of, in record-of-rights, s. 104F, 

pp. 340-3-11. 

.S ETT LE M E N T- O F FIC Is R : 

all Deputy Collectors invested with powers of, p. 41. 
nothing in this Act aftects powers and duties of, as defined in laws 
• not repealed by this .-\ct, s. 195, (.r), p. 605. 
powers of officers appointed by Local (Iovernment to be, to have 
por'*2rs of a Civil Court and powers under s. 189 (1) (<r) {h) and 
^ (c) of Tenancy Act, Appdx. I, Chap. \T, Rule 40(a), p 637. 

SETTLEMENT RECORDS: 

Board of Revenue’s circulars on subject of custody, preservation and 
grant of copies of, pp. 396-400. 

SHI KM I TALUK : 
is a tenure, p. fy. 

SIGNED : 

what it includes, in this Act, s. 3 (14), !>. 40. 

SINGHHHUM^ 

rent law in force in, p. 7. 
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SIR : See Proprietor's private land. 

SONTHAL PARGANAS; 
the rent law of, pp. 6, 7. 

no rent law in the unsettled areas of the Telliaghiree pargana and 
certain dearah lands in the district of, p. 6. 
ss. 56, 58, (2) (3) and 84 extended to, pp. 6, 7, 267. 

SMALL CAUSE COURT: 

suit by an assignee of arrears of rent excepted from jurisdiction 
of, p. 30. 

suit for sum exacted in excess of rent payable cognizable by, p. 259. 
jurisdiction of, when excluded in suits for compensation for wrongful 
distraint, pp. 421-422. 
jurisdiction of, in suits for rent, p. 450. 

jurisdiction of, in suits for sale-proceeds of tenure sold in execution 
of decree for arrears of rent, p. 530. 

SPECIAL ENACTMENTS : 
savings for, s. 195, pp. 605-606. 

SPECIAL JUDGE : 

has jurisdiction to hear appeals regarding disputes and settlement of 
rent relating to land outside the district but included in an 
estate recorded in the Collector’s book of the district, p. 351. 
appeals to lie from decisions of Settlement officers under Chap. X to, 
and from decision of .Special Judge (iiot being a decision settling 
a rent) to High Court, s. 109 A, p. 366. 
appeal of, to be brought within 30 days from date of decree or order 
appealed against, art 4, Schd. HI, p. 614. 

SPECIAL LAW : 

Tenancy Act does .not affect any special law not expressly or impliedly 
repealed by it, s. 195 (/"), p. 606. 

SPECIAL REGISTER ; 

of suits between landlord and tenant as such, s. 146, p. 452. 
of rent suits for statistical purposes only, pp. 4C2, act. • 

SPECUTC RELIEF ACT : 

landlord can maintain possessory suit under s. 9 of, if tiis tenant in 
actual possession is dispossessed, p. 169. * * 

STA.MP ACT : 

cultiv.ators’,leases exempt from provisions of, p. 44. 
receipts for more than Rs. 20, if on account of rent «f land not assess¬ 
ed to Government revenue, not exempt from stamp duty, p. 201. 
appraisement of crops, for the purpose of ascertaining amount to be 
given to landlord as rent, exempt from stamp duty, p. 240. 
written authorities to naibs, gumastas or agents of landlords to act 
in Court must be stamped under art. 50, Act I of 1879, p, 451. 
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STAPLE FOOD-CROPS : 

suit may be instituted to enhance occupancy-raiyat’s rent on the 
ground of a rise in the average local prices of, during the cur¬ 
rency of the present rent, s. 30 ( 3 ), p. 133. 
rules for preparation of price-lists of, s. 39, pp. 150, 151. 
rules framed by Government under this Act regarding, Appdx. I 
Chap. 11 . pp. 627-637. 

what are, in each local area, and marts at which their prices are 
recorded, Appdx. 1 , Schd. II. pp. 672-675. 

SUB DIVISION : Division. 

SUB-DiyiSlONAL OFFICER : 

vested with powers of a Collector under ss. 12, 13, and 15, pp. 40, 72. 
vested with powers of a Collector under ss. 69, 70, and 71, for purpose 
of appraising .and dividing produce-rents, pp. 40, 239. 

SUB-LEASE ; 

differs from an assignmdht of lease, p. 169. 

SUB-LETTING : 

of permanent tenures, p. 70. 
occupancy-raiyat’s right of, p. 126. 
restrictigns under Act on, s. 85, p. 268. 
rulings under former law as to, pp. 268, 269. 
rulings under present law as to, pp. 269, 270. 
registration rule under s. 85, p. 2^0, 271. 

when whole or part of abandoned holding has been sub-let by register¬ 
ed instrument, the landlord before entering on it must offer the 
holding to sub-lessee for remainder of terra on condition of sub- 
^ lessee paying up arrears, s. 87 (4), p. 276. 
landlord cannot distrain produce of part of holding sub-let with his 
writj(en consent, s. 121 pro. (3) p. 410. 
inferior tenant whose property has been distrained for amount due 
^ from superior tenant and who has paid that amount to cele.'ise 
his properVy in.iy deduct amount so paid from rent due to his 
immediate landlord, s. 137 (t), p. 418. 
may sue for any amount so paid by him which he has not deducted 
from his rent, s. 137 (2), p. 419. * 

when land is sub-let and a conflict arises between superior and 
inferior landlords as to disfrained property, the right of the' 
landlord sh.all prevail, s. 138, p. 419. 
after passing of this Act, occup.artcy-raiyat cannot divest himself of 
right to sub-let, s. 178 (3) (r>, p. 549. 
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SUBORDINATE jq,]DGiE: 

no appeal from order of, if the amount claimed does not exceed Rs. 
too, unless decree or order has decided question of title, or of 
right to enhance or vary rent or of amount of rent annually 
payable, s- 153 (a), p. 477. 

SUCCESSION : 

includes intestate and testamentary, s. 3 (13), p. 40. 
service of notice of, to permanent tenure, p. 72. 
procedure in case of, to permanent tenure, s. 15, p. 75. 
bar to recovery of rent pending- notice of, s. 16, p. 76. 

S. 16 bars recovery of rent, but not institution of suit, p. 77. 
ss. 15 and 16 do not have re'rospectivc effect, p. 77. 
certificate under Act \'l 1 of iSSgnot required to collect arrears of 
rent due to deceased person, pp.’77, 426. 
procedure in case of, to share in permanent tenure, s. 17, p. 77. 
procedure in case of, to holding at fixed-rates, s 18 («', p. 80. 
to occupancy-right oh death of raiyat, s. 20, p. 118. 

SUCCESSIOI^ CERTIFICATE (under Act Vll of 1889). 

not required for bringing a suit for arrears of- rent payable in respect 
of land used for agricultural purposes, which accrued due in the 
time of the deceased htndlord, p. 426. 

SUIT See possessory stiit. 

for rent by an assignee of a landlord is a suit for rent, p. 30. 
s. lO bars recovery of rent but not institution of, p. 77. 
in case of service holding co-sharer landlord cannot maintain, for 
possession, p. 118. 

grounds of enhancement of occupancy-raiyat’s rent by s. 30, p. 133. 
for enhancement under s. 30 maybe referred to aibitration, p. 133. 
claim for increase of rent under s. 52 may be properly joined in the 
suit for enhancement of rent under s. 30, pp. 133, 134. 
for enhancement by whom may be brought, pp. 137, it^B. 
second suit under sec. 52, is not barre<l tinder see. 37 by the dismiss.al 
of a previous suit within 15 years, p. 186. 
for .alteration of rent on accouiU of alteration of area cannot 
proceed at the instance of fractional co-sharerj, p. 194. 
tenant may institute, against landlord to recover pentUty for with¬ 
holding receipt and statement of account, s. 58, p. 204. . 
limitation of right to bring succe.ssiveSuits s. 37 (i), p. 147. 
for both enhancement and .arre.ars at enhanced r^te maintainable, 
p. 147. 
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Suit :— {continued), 

grounds on which occupancy-raiyat may institute, for reduction of 
rent, s. 38, p. 148. 

for money value of produce rent will lie, p. 198 

lies for arrears of produce rents, p. 230. 

damages in lieu of interest only up to date of, p 236. 

period of limitation in, for arrear of rent is three years, Sch. Ill, 

’ Part 1 , art. 2 {b) pp. 236, 613. 

against a depositary of produce rent, pp. 242, 243. 

for produce rent, p- 243. 

. for apportionment of rent, p. 250. 

for sum exacted in exc,ess, of rent payable is cognizable by Small 
Cause Court, p. 259. 

benamdar <^nnot sue for ejectment, p. 286. 

against tenant as trespasser, in a,no decree for rent can be passed, p. 286. 
proceeding unler s. 91 fs not a suit, p. 292. 
application under s. 93 is not, p. 295. 

does not lie for alteration or correction of entries: made in record-of- 
rights, pp. 32s, 362. 

by a person aggrieved by an entry of a rent settled in a Settlement 
Rent Roll prepared under ss. 104 X to 104 1 ;', s. 104 H, pp. 342-345. 
case under s. 106 is suit, p. 360. 

stay of, in which certain issues arise, s. 111D, p. 27S. 
for compensation for wrongful distraint, s. 140, p. 419. 
between landlord and tenant as such, the Civil I’rpcedure Code shall 
apply subject to rules made by High Court with the approval 
of the (iovernor-Ceneral in Council, s. 143, p. 424. 
for arrears of rent must include all the rent due at the time of institu¬ 
tion of, p. 424. 

for rent, statutory disabilities in, p. 425. 

for rcjit due to the members of a Hindu Joint family, the Karta can¬ 
not maintain, p. 426. 

tenant canapt bring inter-pleader suit, p. 427. 

special register of, between landlord and tenant as such. s. 146, p. 452. 
successive reist suits, s. 147, p. 453. 

compromise of, between l.indlord and tenant, s. 147A, pp, 454, 455. 
for rent, special provisions regarding procedure in, s. 148, pp. 457-464. 
for rent not to be proceeded with ex-parte until the-expiry ^f 14 days 
from the dattiof the service of the summons, p. 467. 
for arrear rqlits by co-sharer landlord, s. 148A, pp. 470, 471. 
for ejectment, relief against forfeiture, s. 155, pp. 487, 488. 
for arrears of rent, application of s. i88 to, pp. 595-506. 
by joint landlor.l, procedure in; s. 188A, p. 597. 

61 
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SUMM.ARY PROCEDURE: 


for the recovery of rents under the Public Demands Recovery Act, 
Chap. XIII A, s. 158 A, pp. 497-502. 

SUMMONS : 

special provisions regarding the issue and the service of, in rent suits, 
s. 148 (c) (rf), PP- 460, 461, 467. 

SUNDARBANS: 

was the property of the State up to 22nd March 1793, the date of the 
permanent settlement, p. 40. 

SURRENDER; 

< 

of verbal lease by a raiyat is exempt from stamp duty, p. 44. 
raiyat not bound by lease or other agreement for fixed period may 
surrender his holding at end of agricultural year, s. 86 (t), p. 271. 
but liable to landlord for rent of following year, unless he has given 3 
months’ notice of, s. 86 (2), p. 271. 

notice to be presumed to have been given, if raiyat takes new holding 
or ceases to reside in same village 3 .nonths before end of year, s. 
86(3), p. 271. 

raiyat may serve notice through Civil Court, s. 86 (4), p. 271. 
when holding subject to incumbrance, surrender not valid unless 
made with consent of landlord and incumbrancer, s. 86 (6) ,p. 272. 
subject to this exception raiyat and his landlord may arrange for 
surrender of whole or part of holding, s. 86 (7), 272. 
rulings as to surrender under former law, pp. 272—274. 
rulings as to surrender under present law, p. 274. 
rule for service of notice of surrender, p. 274. 

applications for service of notice of, exempt from Court-fee duty, p. 274. 
sub section (6) introduced as protection against collusive surrender, 
P. 274 - 

after passing of this Act raiyat cannot divest himself of his right to 
surrender his holding, s. 178 (3), (c), p. 549. ^ 

SURVEY: 

power of Local Government to order, in proceedings for settlement 
' of rents, s. loi, pp. 306—308. 

processes of survey and record-of-rights, p. 310. 

Local Government may confer on any Revenue-officer power to enter 
on any land and survey it and any power exercisable under 
Bengal Survey Act, s. 189 (1) (/>), p. 598. 

SYLHET: 

rent law of, p. 10. 
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TALUK: 

may be an estate, p. i6. 

distinction between kharija or huzuri and shikmi mazkuri or shamili, 
pp. i6, 17. 

huzuri or kharija taluks are estates, p. 17. 

Noabad taluks in Chittagong are not estates, p. 17. 
in the absence of evidence to the contrary, implies permanent interest, 
p. 63. 

TANK : 

is. a protected interest at sale of tenure or holding for arrears of rent 
due thereon, s. 160 (J), p. 514. 
when no »ccupancy-right accrues in, p. 94, 

TEMPORARY SETTLEMENT : 

in area under, rent of tenure may be enhanced on expiry of temporary 
settlement, unless the right to hold beyond term of settlement 
has been expressly recognized in settlement proceeding, s. 191, 
p. 600. , 

in area under, a Revenue-officer may in case of new assessment of 
revenue fix a fair and equitable rent, notwithstanding terms o 
contract between the parties, s. 192, pp. 6oi 602. 

TENANCY: 

how constituted, pp. 23, 26. 

implied contract of, pp. 23, 24. 

receipt of premium and rent creating a, p. 24. 

use and occupation creating a, p. 24. 

created by operation of l.aw pp. 25, 26. 

payment of rent not necessary to establish or maintain, p. 26. 
purpose of, to be considered when determining whether tenant is 
temjre-holder or raiyat, s. J (4) (fi) pp. 53, 55, ^ 6 .- 
when area of, exceeds 100 bighas, tenant to be presumed to be tenure 
holder, s.^ (5), pp. 53, 56. 

notice to quit in the case of an annual tenancy, p. 117. • . 

collector acting tender ss. 79, 80 not empowered to decide disputes as 
to the nature oflenancy, p. 239. 

division of, not binding without consent of landlord in writing, s. 88, 
p. 279-285. 

application to determine incidents of, s. 158, p. 494. 
what questions may be determined in such applications, p. 495. 
co-sharer landlords cannot apply under this section, p. 496. 
when application may be made for determination of incidents of more 
than one holding, p. 496. 

rules for issue of commissions under this section, p. 496. 
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TENANT: 

definition of s. 3 (3), p. 17. 
by use and occupation, p. 24. 

a person may be, notwithstanding want of title on part of landlord, 
pp. 25, 56, 157. 

classes of tenants for the purposes of this Act, s. 4, p. 52. 
considerations by which Court should be guided in determiring 
whether a tenant is a tenure-holder or raiyat, s. 5 (4), 
PP- 53 > 55-56. 

must be presumed to be a tenure-holder, when the area of land held 
by him exceeds one hundred bighas, s. 5 (5), pp. 53, 56. 
transferee of a share of holding at fixed rates entitled to be recog¬ 
nised as a, pp. 81, 82. 

denial by, of his landlord’s title is no ground of forfeiture, of his 
occupancy-rights, pp. 113, 114. 
a co-sharer land-lord cannot eject a, p. 118. 

relation of landlord and, must exist before provisions of this Act can 
be applied, p. 170. 

entitled to receive and be maintained in peaceable possession, 
p. 170, 171. 

burden of proof as to receipt of possession by, p. 172. 

no forfeiture of rights of, by denial of landlord’s title, pp. 113, 

114, 287. 

determination of the relation of landlord and tenant, p. 172. 
presumption as to amount of rent and conditions of holding, s. 51, 
P. I/O. 

entitled to a receipt on payment of rent to his landlord, s. 56, p. 201. 
entitled to get from landlord a full discharge or statement of account 
at close of year, s. 57, pp. 203, 204. 

may institute suit .against landlord to recover pen.alty for withholding 
receipt and statement of .account, s. 58, p. 204. 
not entitled to plead payment of rent to third person against pro¬ 
prietor, manager or mortg.agee registered under Land Registra¬ 
tion Act, s. 60, p. 208. 

when entitled to make deposit of rent, s. 61, .pp. ■213.215. 
order of collector passed under s. 70 (5) is final only when the proceed¬ 
ings are between landlord and, p. 241. 
not liable to transferee of landlord’s interest for rent paid to former 
landlord without notice of transfer, s. 72 (i), p. 243. 
liability of, in case of rent paid in advance, p. 245. 
all impositions on, under denominations of abwab, mahtut, &c., 
illegal, and all stipulations for payment void, s. 74, p. 252. 
lessees are tenants and cannot contract to pay abwabs, p. 257. 
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Tenant -.—(continued). 

penalty for exaction by landlord from, of sum in excess of rent pay¬ 
able, s. 75, p. 358. 
exacted, meaning of, p. 258. 

suit against tenant as trespasser to be dismissed : plaintiff not entitled 
to any other relief, p. 286. 

• may be ordered by Court to attend and point out boundaries of land 

when landlord desires to measure, and if he refuses or neglects 
to attend, map and measurements of land to be presumed correct, 
s. 91, p. 291. 

• finality is not given to a measurement under s. 90, made in the ab¬ 

sence of, and it is open to him to rebut the presumption of the 
correctness of the measurement, p. 292. 
inferior fe*nant may deduct from his rent any amount he may have 
paid to get his distrained property released, s. 137, p- 418-419. 
cannot raise interpleader suit, p. 427, 
cannot deny landlord’s title, p. 427. 
possession of, not advers»to landlord, pp. 428-429. 
landlord need sue only his recognized tenant, pp. 429-431. 
landlord may sue the real tenant, p. 431. 
admissions by co-tenants, when evidence, p. 432. 

cannot either before or after passing of this .\cl divest himself of 
occupancy-right, or of right to acQuiie occupancy-right, or agree 
to his being ejected otherwise than under this .‘\ct, or divest 
himself of his right to m.ake improvements and claim compensa¬ 
tion for them. s. 178 (a) \/>) (c) (d). p. 548. 
cannot after passing of this z\ct divest himself of right to apply for a 
commutation of rent payable in kind, s. 178 (3) (.g )> P- 549 . 
not enabled by this .4ct to violate conditions binding on his landlord, 
^s. 194, p. 605. 

TENDER: 

of rent witen valid, pp. 215, 216. 

viftlid tender of rent stops the running of interest, p. 233. 

TENURE ; .See Perm/fnent tenure. Fixity of rent. Sale for arrears of rent. 
the so called tenures which may come within the definition of estates, 
p. 16. 

Noabad taluks ih Chittagong are tenures, p. 17. 
definition of, s. 3 X 7 )» P- 34 - 
permanent, definition of, s. 3 (8), p. 34 - 

may relate only to an undivided fractional share in land, p. 35. 
registration of cfbctimenls creating incumbrances on, p. 48- 
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Tenure -.—{continued) 

held since Permanent Settlement liable to enhancement only in certain 
cases, s. 6, p. 57. 

rent of, may be increased on ground of increase in area, pp. 57 » S^- 
what reductions of rent entitle landlord to enhance rent of, p. 58. 
proof of existence of, at time of Permanent Settlement, pp. 58, 59. 
rulings regarding burden of proof as to whether a tenure has been 
held from lime of Permanent Settlement, pp. 59, 60. 
grounds on which rent of, not held from time of Permanent Settle¬ 
ment, may be enhanced, p. 60. 
fractional co-sharer cannot enhance rent of, p. 60. 
limits of enhancement of rent of, s. 7, pp. 60-62. 
rulings as to onus of proof in cases of enhancement of, ppf 61, 62. 
Court may order that enhancement of rent of, may 6e gr.adual, s. 8, 
p. 62. 

rent of, if once enhanced, may not be altered for fifteen years, s. 9, 
p. 63. 

holder of permanent tenure not liable to be ejected except on proof 
of breach of condition for which he is liable to be ejected, s. 10, 
p. 63. 

if contract providing for ejectment has been made after passing of 
this Act, condition must be consistent with provisions of this Act, 
s. 10, proviso, p. 63. 
permanent tenures how created, p. 63. 
permanent by contract, rulings regarding, pp. 63, 64. 
permanent by custom or course of dealing, rulings regarding, pp. 64-67. 
transferability of permanent tenures, p. 69. 
onus of proof of transferability of, p. 70. 
sub-letting of permanent tenures, p. 70, 

voluntary transfer of, by s.ale, gift or mortgage to be made only by 
registered instrument, s. 12, pp. 70, 71. * 

transfer of permanent tenure, when complete, 72. 
procedure for voluntary transfer of permanent tenure, s. 12 (2) (3) 
pp. 70, 7f. ^ - 

procedure on transfer of permanent tenure, SciJe in execution of a 
decree other than a decree for arreas of rent; or by foreclosure 
of mortgage, s. 13, pp. 73, 74. 

procedure in case of succession to permanent tenure, s. 15, p. 75. 
recovery of rent barred pending notice of succession to permanent 
tenure, s. 16, p. 76. 

ss. 15 and 16 apply to patni tenures, p. 76. 

ss. 15 and 16 do not have retrospective effect, p. 77. 
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Tenure :— {continued). 

provisions of ss. 12, t3, 14, 15 and 16 apply to the transfer of and 
succession to a share in a permanent tenure, provided division 
of tenure has been made with consent of landlord in writing, s. 

17, p. 77. 

rights and liabilities of transferee of part of, pp. 77, 78. 

* permanent, cannot be relinquished, pp. 78, 79. 

on failure of heirs, permanent tenure escheats to Crown, p. 79. 
saving as to statements in instruments of transfer of, or holding, when 
landlord no party, s. 18A, p. 86. 

rent of, unchanged from time of I’ermanent Settlement cannot be 
increased except on proof of increase in area, s. 50 (1), p. 173. 
presuin[)tmn that rent of, has not been changed since time of Perma¬ 
nent Settlement, when proved to have been held at same rate for 
20 years, s. 50 (2), p. 173. 

but this does not apply to tenure for a term or determinable at will of 
landlord, s. 50 (4), p. 174. 

or to l.'ind for which rectR-d-of-riyhts has been prepared, s. 115, p. 392. 
rent of, liable to alteration on proof of alteration in area, s. 52, pp. 
180- 183. 

rent is first charge on, and tenure may be sold for arrears of ren! 
s. 65, pp. 221, 223-226. 

passing «f, sold in execution of decree, s. 15SB, p. 503. 
sale of, subject of registered and notified incumbrances and the effect 
thereof, s. 165, p. 520. 

sale of, with power to avoid all incumbrances and the effect thereof, 
s. 165, p. 520. 

rent of tenure in temporary settled are.a may be enh.anced on expiry 
of temporary settlement unless the right to hold beyond term of 
, settlement has been recognized in settlement-proceedings, s. 191, 
pp. 600, 601. 

TENURE-^^OLDER : 

definition of, s. 5 (i), p. 50. 

when detersiining whether tenant is tenure-holder or raiyat, regard to 
be had to ftcaheustom and origin of tenancy, s. 5 tq), p. 53. 
meaning of, pp. 53, 55. 

a tenant must be presumed to be, when .area of land held by him 
exceeds one hundred bighas, s. 5 (5), p. 53. 
farmers of Government estates, when, p. 55. 

rent of, may be incre.ased on ground of increase in are.a, pp. 57, 58. 
limits of enhancement of rent of, s. 7, pp. 60, 61. 
rent of, may b^ enhanced up to customary rate, p. 62. 
profits to be left to, p. 61. 
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Tenure-holder :— (continued). 

restrictions on enhancement of rent of, by Court, ss. 8, 9, pp. 62, 63. 
grounds on which, can be ejected, p. 68. 

permanent tenure-holder is entitled to .'dl underground rights unless 
there is a reversation to the contrary, p. 68. 
period of limitation iu suit for ejectment of, for breach of condition 
contract, p. 69. • 

effect of acqui^ition of occupancy-tight by a permanent tenure-holder, 
s. 22, pp. 102-104. 

rent of, settled in proceeding under Chap. X, to remain unaltered for 
15 years, s. II3, p. 388. 

TERMS: 

dehnitions of, used in Tenancy Act, ss. 3—5, pp. 15 — 56. 

THAK MAPS : See Maps. 

TRANSFER: 

and transmission of permanent tenure, permitted to same extent as of 
other immoveable property, s. ii, p. 69. 
procedure in case of voluntary transfer of*perrnanent tenure by sale, 
gift or mortgage, s. 12, pp. 70, 71. 
procedure introduced by Act 1 , H. C., of 1907, pp. 71, 73. 
of permanent tenure, when complete, p. 72. 
mode of service of notice of, p. 72. 

procedure in case of transfer of peimanent tenure by sale in execution 
of decree other than rterree for arrears of rent or by foreclosure of 
mortgage, s. 13, pp. 73, 74. 
of patni and darpatni taluks, p. 74. 

procedure in case of transfer of share in permanent tenure, s. 17 
p. 77 - 

of holding of raiyat at fixed rates, 3. 18 la), p. 80. 

saving as to statements in instruments of, when landlord no oarty, s. 
18A, p. 86. 

of an occupancy holding not transferable by custom or^isage is not 
void, p. 115. 

effect of invalid, of whole or part of occupancy holding, pp. 115—117. 
the existence of a custom Iry which an occuparH;y-r*ght is transferable 
will not justify transfer piecemeal, p. 121. 
receipt o^ rent from transferee of non-transferable holding validates, pp. 

125, 126. • 

of occupancy-right, when transferable by custom, how to be effected, 
pp. 125. 

of landlord’s interest, right of, p. 244. 
tenant’s li.ability in case of, s. 72, pp. 243, 244.' 
of back rents, p. 245. 
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Transfer •.—{continued). ■ 

apportionment of rent on transfer of share of landlord’s interest, on 
transfer of his interest to several co-sharers, or on division of his 
interest, pp. 246--249. 

of landlord’s interest, service of notice of, .p. 245 and rule 33, Chap. V, 
Govt. Rules, p. 635. 

’ of occupancy-holding, liability for rent in case of, s, 73, p. 251. 
a gumashta cannot consent to transfer of holding, p. 451. 
after passing of Act raiyat cannot contract himself out of right to 
transfer his holding according to local usage, s. 178 (3) (rf), 
P- 549 - 

nothing in Act confers right to transfer a service tenure, which could 
not^formerly be transferred, s. 181, p. 558. 

TRANSFERABILITY : 

of permanent tenures, s. 11, p. 69. 

onus of proof of, as regards tenures which are not permanent, p. 70. 

of occupancy-rights, pp^ 120-126. 

onus of proof of, of occupancy-rights, p. 124. 

of homestead land, Ioc.xl custom o.‘ usage of, p 569. 

TRANSFER OF PROPERTY ACT : 

effect of provisions of, on registration of deeds of sale, mortgage or 
gift, pp. 43 . 50, 5 '- 

provisions of, regarding registration of agricultural leases, p. 43. 
provisions of, regarding liability of person who has paid rent after 
transfer of his landlord’s interest, p. 245. 

TRANSFEREE; 

of a tenant, deposit of rent by, is valid, p. 217. 
receipt of rent from, effect of, pp. 251, 252. 

TREES : 

occupaTlcy-raiyat may cut down, on his land without landlord’s con¬ 
sent, unless there be custom to contrary, s. 23, p. 109. 
rights of ftcrupancy-raiyat with regard to trees, pp. no, iii. 

TRESPASSER : 

may be treated as tenant at pleasure of landlord, pp. 23, 24. 
rights as a ra^at may be acquired under, p 25, 56. * 

raiyat holding over is not, p. 180. 

may be made to pay fair rent as .alternative to ejectment, s. 157, 
p. 492 - 

rulings relating to, p. 492. 
ejectment of, by co-sharers, p. 439. 
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TRIBUTARY MAHALS : 

Acts X of 1859, VI, B. C., of 1862 and IV, B. C., of 1867 are in force 
in, p. 7. 

UNDER-RAIYAT : 

interest of, in parcel or parcels of land is a holding, p. 34. 

registration of leases of, p. 47. 

definition of, s. 4 (3), p. 52. 

limits of rent recoverable from, s. 48, p. 165. 

restrictions on ejectment of, s. 49, p. 165. 

notice to quit to, when may be given and how to be served, pp, 167, 
168. 

acquisition of occupancy-right by, p. 168. 
other rights of, p. 169. 

may be ejected for arrears of rent, s. 66 (i), p, 229. 
restrictions on power of sub-letting to, s. 85, pp. 268-270. 
rulings under old law as to right of sub-letting, pp. 268, 269. 
further provisions of present law as to, pp. 269, 270. 
acquisition of occupancy-rights by, and transferability of such rights, 
p. 270. 

landlord re-entering on surrender by the raiyat need not give notice 
to quit to, if he is not protected by s. 85 or s. 86 (2), p. 275. 
periods for which rents of under-raiyats settled under Chapter X, 
are to remain unaltered, s. 113, p. 3S8. ^ 

may sell his holding without landlord’s consent by usage, s. 183, ill. 
(i). P- 574 - 

may acquire occupancy rights by custom or usage, s. 183, ill. (2), 
p. 574 - 

period of limitation for suit for possession by, art. 3, Sched HI, 
p. 613. 

USAGE: 

transfer of an occupancy holding not transferable by, is not void, 

p. 115- 

produce-rents payable according to agreement or established usage, 
p. 196. 

relating to homestead land, p. 569. 

nothing in this Act to affect any usage not inconsistent with and not 
exprei^sly or impliedly abolished by it, s. 183, p. 574. 
of raiyat’s selling his holding without consent of his landlord, may 
exist, s. 183, ill. (i), p. S 74 - 

of under-raiyat’s acquiring occupancy-right, may exist, 9. 183, ill. (2), 
P- 574 - 

rulings relating to, pp. 579-581. 
growing usage, 581. 
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USE AND OCCUPATION : 

■ persons make themselves tenants by, pp. 24, 490. 
right of landlord to claim back rent for additional area in the, of the 
raiyat, p. 188. 

trespassers liable to landlords for mesne profits for, p. 490. 

UTBANDl : 

Utbandi tenancies are instances of tenancies arising by implied 
contract, p. 24. 

land held under utbandi system can be measured annually, s. 90 (2) 
(,d),p. 289. 

raiyat not to acquire right of occupancy in land held under system 
of, until he has held it for 12 years, and meanwhile to pay such 
rent as may be agreed on, s. 180 (i), p. 555 
Chapter VI (relating to occupancy-raiyats) not to apply to land held 
under custom of, s. 180, (2), p. 555. 
rulings relating to utbandi, pp. 555-558. 
tenure, no notice of abandonment required by tenant of, p. 558. 
VALIDATION : * 

Validation .'Vet, 1903, Bengal Tenancy (Validation) Act, 1903, ss. 1—3, 
pp. 82-85. 
object of, p. 84. 

of publication of past records published under sec. 105, s. 8, Bengal 
Tenancy (Amendment) Act, p. 394. 

VTLL.^GE : 

the relations of the n jn-cultivating residents of a village with their 
landlords are deterniined by the provisions of the Indian Contract 
, Act (IX of 1872), p. 19. 
definition of, s. 3, (to), pp. 36, 37. 

new definition of, introduced by Act I, B. C., 1907, p. 36. 
person who has held land for 12 years in same village becomes settled 
* raiyat, s. 20 (i) p. 96. 

demarCv'on of boundaries of, in course of record-of-rights and 
« settlement of rents, s. 115.V, p. 393 and Appdx. I, Chap. VI, Rule 
43. ^'•.^8-640. 

VILLAITl YEAR : 

when it commences and where prevalent, p. 39. 

WAIVER : 

acceptance of old rent does not amount to, when a decree for 
enhanced rent h.as been obtained, p. 147. 
of right to eject, 231. 

of right of forfeiture by receipt of rent, p. 4S9. 
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WARDS ACT, iSg7 : 

when management of estate or tenure is undertaken by Court of 
Wards under sec. 95, so much of, as relates to management of 
immoveable property shall apply, s. 97, p. 299. 

WARDS, COURT DF : 

District Judge may, in case of dispute between co-owners, order 
estate or tenure to be managed by, if Court of Wards consents,* 
s. 95, p. 296. 

nothing in this Act to affect enactment regulating procedure for 
management of estates under, s. 195 (^), p. 605. 

WASTE LAND : 

unsettled and unoccupied, the property of the State, p. 23. , 

provisions of sec. 178 not to affect lease for reclamation^ land, but 
where .after the expiration of the lease, the lessee would under 
Chap. V, be entitled to occupancy-right, nothing in lease, shall 
bar his acquiring such right, s. 178, proviso l, p. 549. 
when landlord has reclaimed by his own labor, he may bar accural 
of occupancy-right in it for 30 years, s, *178, proviso 2, p. 549. 

WATER: 

works for storage, supply or distribuiion of, for puiposes of agricul¬ 
ture or for use of men and cattle eng.aged in agriculture to be 
deemed an improvement, s. 76 (2) («), p. 360. 
rights and obligations of landlord and tenant as regards use of, for 
agricultural tenants how to be recorded in record-of-rights, s. 

(S^'h P- dis¬ 
may be recorded in record-of-rights. s. 102.4, p. 31O. 

WELL : 

to be deemed an improvement of a raiyat’s holding, s. 76 (2) (a), p. 
260. 

raiyat holding at fixed rates, occupancy-raiy.at, and non-occupSincy- 
raiyat entitled to construct, without landlord’s consent, ss. 77, 
79 ) PP- 261, 262. ** 

WESTERN DUARS : 
rent law of, pp. 8, 9. 

repeal of Hhutan Duars Act (XVI of 1869) makes Civil Procedure 
Code applicable to, p. 9. 

WORSHIP:' 

place of, has been made protected interest at sale of tenure or 
holding for arrears of rent, s. 160 (c), 514. 

YEAR: 

agricultural, definition of, s. 3 (11) pp. 38, 39. 
different agricultural years, where prevalent, p. 39. 
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ZAMINDARl ; 

revenue-paying estate in Bengal is generally known as, p. i6. 
co-owners of a, are not liable to pay rent for purchased holding se¬ 
parately occupied by them, p, 25. 

ZAMINDARI DAK ACT .• Act VIII, B. C., 0/1862. 

repealed by Act IV of igoy, p. 33. 

ZIRAT : See Proprietors private land. 

ZUR-I-PESHGI LEASE : 

a sum payable .annually by a mortgagee in possession under, is 
rent, p. 28. « 










